UNIVERSITY 

OF  CALIFORNIA 

LOS  ANGELES 


SCHOOL  OF  LAW 
LIBRARY 

Facility  Library 


DENNIS  &  CO..  INC 

Law  Book  Publishers 

251    MAIN    STREET 

BUFFALO  3,  N.  Y. 


Digitized  by  tine  Internet  Arciiive 

in  2007  witii  funding  from 

IVIicrosoft  Corporation 


littp://www.arcliive.org/details/alabamasupreme71alabiala 


REPORTS 

CASES  AKGUED  AKD  DETERMINED 


Supreme  Court  of  Alabama 


DURING  THE 


IDECEJynBEK,    TES-n^S,    1881-82. 


BY 

JNO.   P.   TILLMAN, 


SPECIAL  REPORTER. 


YOL.  LXXI. 


MONTGOMERY,    ALA.: 

PUBLISHED  BY  JOEL  WHITE. 

1884. 


Entered  according  to  act  of  Congress,  in  tlie  year  1884,  by 

Joel  White, 

In  the  office  of  the  Librarian  of  Congress  at  Washington,  D.  C. 


PRINTED  BY  BARRETT  4  CO.,   MONTGOMERY,    ALABAMA. 


OFFICERS   OF  THE    COURT    . 

DURING   THE   TIME   OF   THESE   DECISIONS, 


ROBERT  C.  BRICKELL,  Chief  Justice,  Huntsville^Ala. 
GEORGE  W.  STONE,  Associate  Justice,  Montgomery,  Ala. 
H.  M.  SOMERVILLE,  Associate  Justice,  Tuskaloosa,  Ala. 
H.  C.  TOMPKINS,  Attorney  General,  Montgomery,  Ala. 
JOHN  W.  A.  SANFORD,  Clerk,  Montgomery,  Ala. 
JUNIUS  M.  RIGGS,  Marshal,  Montgomery,  Ala. 
FRANCIS  L.  PETTUS,  Private  Secretary,  Selma,  Ala. 


RULES  OF  PRACTICE. 


Rule  of  Practice  providing  for  an  Ahridgmmit  of  Record  on 
Appeal,  hy  Agreement. 

When  an  appeal  is  taken  to  the  Supreme  Court  from  any  of 
the  courts  oi  record  in  this  State,  the  parties,  their  solicitors 
or  attorneys  may  make  an  agreement  in  writing,  specifying 
what  part  of  the  proceedings  shall  be  inserted  in  the  transcript ; 
and  it  shall  be  the  duty  of  registers,  clerks,  and  judges  of 
probate,  when  such  agreement  is  filed,  to  include  in  the  tran- 
script only  such  part  of  the  proceedings  as  shall  be  specified  in 
such  agreement;  and  the  agreement  itself  shall  be  made  a  part 
of  the  transcript. 

Adopted,  April  25, 1878. 


Rule  of  Practice  for  establishhig  BiUs  of  Exceptions  in  the 
Supreme  Court. 
When  it  is  proposed  to  establish  a  bill  of  exceptions  under 
section  3111  of  the  Code  of  1876,  the  testimony  for  and  against 
such  motion  must  be  taken  and  certified  under  the  following 
regulations :  The  opposing  parties  may  agree  in  writing  on 
one  or  more  commissioners ;  or  any  competent  justice  of  the 
peace,  or  other  judicial  officer,  at  the  option  of  the  party  de- 
siring to  take  testimony,  may  act  as  commissioner,  with  author- 
ity in  either  case  to  administer  oaths  to  witnesses,  and  to  take, 
reduce  to  writing  and  certify  the  testimony.  The  party  desir- 
ing to  examine  a  witness  or  witnesses  under  this  rule,  shall 
,  cause  reasonable  notice  in  writing  to  be  served  on  adverse  coun- 
sel, in  no  case  to  be  less  than  five  days,  giving  notice  of  time 
and  place  of  examination,  and  of  the  witnesses  proposed  to  be 
examined.  Such  notice,  with  the  service  thereon,  shall  be  made 
part  of  the  deposition,  unless  the  commissioner  certifies  that  the 
adversary  party,  by  himself  or  counsel,  was  present  at  the  exam- 
ination. In  taking  such  testimony  no  commission  or  written 
interrogatories  shall  be  necessary;  but  interrogatories,  cross 
interrogatories  and  rebutting  interrogatories  may  be  allowed ; 
and  the  whole  must  be  taken  and  certified,  pursuing  substanti- 
ally the  rules  and  forms  required  in  the  matter  of  depositions 
in  chancery.  Testimony  thus  taken  must  be  sealed  up,  direct- 
ed and  forwarded  to  the  clerk  of  this  court,  with  a  memoran- 
dum on  the  envelope  as  follows :  Deposition  in  case  of  

vs. ,  pending  in  Supreme  Court ;  and  the  commissioner 

must  sign  his  name  thereto  as  commissioner. 
Adopted,  February  8th,  1884. 


TABLE  OF  CASES. 


Abernathy,Adm'r,  v.  Bankhead  190 
Adams,  Thorne  &  Co.  ats.  Vann 

&  AVaugh 475 

Adler  ats.  Home  Insurance  Co.  516 

Agee  V.  Mayer  Bros 88 

Ainsworth  ats.  Supreme  Com- 
mandery  Knights  of  the  Gold- 
en Eule 436 

Ala.  Great  Southern  R.  R.  Co. 

V.   Jones 487 

Ala.   Great  Southern  R.  R.  Co. 

V.  Little 611 

Ala.  Great  Southern  R.  R.  Co. 

V.  Mc Alpine  &  Co .545 

Allen  V.  State 5 

Allen  V.  State,   for  the  use,  etc. 543 

Alexander  v.  Alexander 295 

Allred  v.  EUiott 224 

Arendale  ats.   Pique,  Manier  & 

Hall 91 

Ayers  v.  State 11 

Bankhead  ats .  Abernathy ,  Admr .  1 90 

Barnard  v.  State 15 

Barnhill  v.  Steed 157 

Beard,  Adm'r,  v.  Smith 568 

Beard    v.    Union   &    American 

Pub.  Co 60 

Beasley  v.  State 328 

Beers  ats.  Bragg,  Adm'r, 151 

Bell  ats.  Johnson 258 

Bellingrath  ats.  Rothe 55 

Bernstein  v.  Humes. 260 

Betancourt  v.  Eberlin,  Adm'r.  461 

Blackburn  v.  State 319 

Board  of  Rev.  &  Road  Comm'rs 

Mobile  County  ats.    Maguire.401 

Boothe  V.  King 497 

Bragg,  Adm'r,  v.  Beers 151 

Brewer  ats.    Commercial  Blink 

of  Selma ; 574 

Brewer  v.  Watson 299 

Brownlee  ats.  Hames,  Adm'r  .  .  132 

Burke  V.  State 377 

Burns  v.  Campbell 271 

Campbell  ats.  Burns 271 

Cassady  ats.  Driggers 529 

Chappell  V.  State 322 

Chase  &  Co.  ats.  McCrary 540 

Clark,  Adm'r,  v.  Hughes 163 


Cohen  v.  Coleman 496 

Coleman  ats.  Cohen 496 

Coleman  v.  State .312 

Columbus  Iron  Works    Co.   v. 

Renfro  Bros 577 

Commercial  Bank  of    Selma  v. 

Brewer 574 

Cooper  V.  Hornsby 62 

Cowley  V.  Shelby,' Trustee 122 

Crabtree  ats.  Mason 479 

Croom  V.  State 14 

Curtis  V.  Daughdrill 590 

Daughdrill  ats.  Curtis 590 

DeArman  v.  The  State 351 

Driggers  v.  Cassady 529 

Dudley,  Adm'r,  v.  Steele 423 

Dunham,   Buckley  &    Co.    ats. 

Moses,  Bhim  &  Weil 173 

Dunklin  &  Reese,   Adm'rs,  ats. 

Landlord     594 

Dunlap,  Adm'r,  V.  Mobley,  Admr.  102 

Dunlap,  E.r  parte 73 

Dunlap  ats.   Tutwiler 126 

Eberlin,  Adm'r,  ats.  Betancourt  461 

Edmondson  ats.  Seals 500 

EdAvards  ats.  Eureka  Co 248 

Edwards,    Hudmon  &     Co.    v. 

Meadows 42 

Elliott  ats.  Allred 224 

Eureka  Co.  v.  Edwards 248 

Ex  parte  Duhlap 73 

Ex  parte  Huckabee 427 

Ex  parte  The  State 363 

Ex  parte  The  State,  in   re   Mer- 

let 371 

Farris  &  McCurdy  ats.  Houston  570 
Ferrell  at^.  Lehman,  Durr  &  Co. 458 

Folmar  v.  Folmar 136 

Ford  V.  State 385 

Freeman  ats.   Snedecor 140 

Gayle  v.  Randall 469 

Germania  Fire  Insurance    Co. 

ats.  Teague 473 

Gibson  ats.  Rose 35 

Gilliam  v.  State 10 

Gordon  v.  State 315 

Gordon,Rankin&  Co.  v.Tweedy  202 


VI 


TABLE  OF  CASES. 


Goree  v.  State 7 

Grattan  v.  State 344 

Hale  ats.  Williams,  Admr'x...  83 
Hames,  Adm'r,  v.  Brownlee. .  .132 

Harris  v.  Harris 536 

Harris  v.  Miller 26 

Hartsfiekl  v.  Harvoley,  Adm'r  231 
Harvolev, Adm'r,  ats.  Hartsfield  231 

Hatfield' ats.  Tarrance 234 

Hemphill  ats.  Moodj-,  Adm'r.  ..169 

Hibbler  v.  Sprowl   50 

Home  Insurance  Co.  v.  Adler.  .516 
Hooper,  Adm'r,  v.  Strahan. ...  75 

Hornsby  ats.  Cooper 62 

Hortonv.   Wollner,  Hirshberg 

&Co ■ 452 

Hou.ston  V.  Farris  &  McCurdy .  .570 

Hnckabee,  Ex  parte : 427 

Hughes  ats.  Clark,  Adm'r 163 

Humes  ats.  Bernstein 260 

Jackson  ats.  Kitchell,  Adm'r. .  .556 

Johnson  v.  Bell 258 

Jones  ats.  Ala.  Great  Southern 

R.  R.  Co 487 

Jones  &  Bro.  ats.  Rice  &  Wilson  551 
Joseph  V.  Randolph 499 

Keiser  v.  Smith 481 

King  ats.  Boothe 497 

King  V.   State 1 

Kitchell,  Adm'r,  v.  Jackson. . .  .556 
Knight  ats.  Sims 197 

Landford  v.   Dunklin  &  Reese, 

Adm'rs, 594 

Larkin  v.  Mason 227 

Lehman,  Durr  &  Co.  v.  Ferrell.458 
Little  ats.  Ala.  Great  Southern 

R.  R.  Co 611 

Maguire  v.  Board  of  Rev.  and 

Road  Comm'rs 401 

Mahan  v.  Smitherman 563 

Mason  v.  Crabtree 479 

Mason  ats.  Larkin 227 

May  ats.  Royston 398 

Mayer  Bros.  ats.  Agee 88 

McAlpine  &  Co.  ats.  Ala.  Great 

Southern  R.  R.  Co 545 

McCall,    Adm'r,     ats.    Taylor, 

Guardian 52 

McCrary  v.  Chase  &  Co 540 

McNeil  V.  State 71 

McAVilliams  v.  PhiUips 80 

Meadows  ats.   Edwards,    Hud- 

mon  &  Co 42 

Merchants  &  Planters  Line  v. 

Waganer 581 

Merryman  &   Co.    ats.   Renfro 

Bros 195 


Miller  ats.  Harria 26 

Mobile  Life   Insurance    Co.   v. 

Ra^idall 220 

Mobley,    Adm'r,    ats.   Dunlap, 

Adm'r  102 

Moody-,  Adm'r,  v.  Hemphill. .  .169 

Moore  ats.  Savery 236 

Moore  v.  State 307 

Moses,  Blum  &   Weil  v.  Dun- 
ham, Buckley  &  Co 173 

Murphy  v.  State 15 

Nathan  Bros.  v.  Shivers 117 

Pebworth  ats.  Robinson 240 

Pettis  ats.  Tankersly,  Adm'r.  .179 

Pettus  ats.  Pike   98 

Phillips  ats.  McWilliams 80 

Pike  V.  Pettus 98 

Pilgreen  v.  State 368 

Pique,  Manier  &  Hall  v.  Aren- 

dale 91 

Prickett  &    Maddox  v^   Sibert, 

Adm.'r 194 

Prince  ats.  Ryall 66 

Ragland  v.  Wood 145 

Randall  ats.  Mobile  Life  Ins.Co.220 

Randall  ats.  Gayle 469 

Randolph  ats.  Joseph 499 

Renfro  Bros.  ats.  Columbus  Iron 

Works  Co 577 

Renfro  Bros.  v.  Merryman  &  Co. 195 

Rice  ats.  Roberts 187 

Rice  &  Wilson  v.  Jones  &  Bro.  .551 

Rice  &  Wilson  v.  Watts 593 

Roberts  v.  Rice 187 

Robinson  v.  Pebworth 240 

Rose  v.  Gibson 35 

Rothe  V.  Bellingrath 55 

Rovston  v.  May 398 

Russell  V.  State 348 

Ryall  V.  Prince 66 

Savery  v.  Moore 236 

Seals  v.  Edmondson 509 

Shelby,  Trustee,  ats.  Cowley.  .122 

Shivers  ats.  Nathan  Bros 117 

Sibert,   Adm'r,   ats.  Prickett  & 

Maddox 194 

Sims  V.  Knight 197 

Sinclair  ats.  Street 110 

Skinner  v.  State 71 

Smith  ats.  Beard,  Adm'r 568 

Smith  ats.  Keiser 481 

Smith  v.  Whitfield 106 

Smitherman  ats.  Mahan 563 

Snedecor  v.  Freeman 140 

Snedecor,  Adm'r,  v.  AVatkins.  .  48 
South  &  North  Ala.    R.   R.   Co. 

V.  Wood 215 


TABLE  OF   CASES. 


VII 


Sprowl  ats.  Hibbler 50 

State  ats.  Allen 5 

State  for  the  use  etc.  v.  Allen.  .543 

State  ats.  Ayers • 11 

State  ats.  Barnard 15 

State  ats.  Beasley 328 

State  ats.  Blackburn 319 

State  ats.  Burke 377 

State  ats.  Chappell 322 

State  ats.  Coleman 312 

State  ats.  Croom • 14 

State  ats.  DeAfman 351 

State,  Ex  parte 363 

State,  Ex  parte,  in  re  Merlet.  .  .371 

State  ats.  Ford 385 

State  ats.  Gilliam 10 

State  ats.  Gordon 315 

State  ats.  Goree 7 

State  ats.  Grattan 344 

State  ats.  King 1 

State  ats.  McNeil 71 

State  ats.  Moore 307 

State  ats.  Murphy 15 

State  ats.  Pilgreen 368 

State  ats.  Russell 348 

State  ats.  Skinner 71 

State  ats.  Storey. . . . '. 329 

State  ats.  Sylvester 17 

State  ats.  Tucker 342 

State  ats.  Whizenant 383 

State  ats.  Yarbrough 376 

Steed  V.  Barnhill 157 

Steele  ats.  Dudley,  Adm'r 423 

Storey  V.  State 329 

Strahan  ats.  Hooper,  Adm'r.  . .   75 

Street  v.  Sinclair 110 

Supreme  Commandery  Knights 
of  the  Golden  Rule  v.  Ains- 

worth 436 

Sylvester  v.  State 17 

Tankersly,  Adm'r,  v.  Pettis. . .  .179 


Tanner  v.  Thomas . ; 233 

Tarrance  v.  Hatfield 234 

Taylor,   Guardian,   v.     McCall, 

Adm'r 52 

Teague  v.  Germania  Fire  Insu- 
rance Co 473 

Thomas  ats.  Tanner 233 

Thornton  v.  Williams 555 

Trustees  of  Howard  College  v. 

Turner 429 

Tucker  v.  State 342 

Turner  ats.  Trustees  of  Howard 

College 429 

Tutwiler  v.  Dunlap 126 

Tweedv    ats.     Gordon,    Rankin 
&  Co.... 202 

Union  &  American  Pub.  Co.  ats. 
Beard 60 

Vann    &    Waugh     v,     Adams, 

Thorne&  Co 475 

Vann  v.  Vann,  Ex'rx 154 

Waganer    ats.    Merchants    and 

Planters  Line 581 

Watkins  ats.   Snedecor,  Adm'r.  48 

Watson  ats.  Brewer 299 

Watts  ats.  Rice  &  Wilson 593 

AVhaley  v.  Whaley 159 

Whitfield  ats.   Smith 106 

Whizenant  v.  State 388 

Williams  ats.  Thornton 555 

Williams,  Adm'r,  v.  Hale 83 

Wood  ats.   South  &  North  Ala. 

R.  R.  Co 215 

Wood  ats.  Ragland 145 

Wollner,   Hirshberg  &  Co.  ats. 
Horton 452 

Yarbrough  v.  State 376 


CASES 

IN  THE 

Supreme  Court  of  Alabama, 


DECEMBER  TERM,  1881. 


Kin^  V.  The  State. 

Indictment  foi'  Murder. 

1.  Charge  of  the  court;  when  not  erroneous. — Where  counsel,  in  the 
argument  of  the  cause,  urged  upon  the  jury,  that  there  was  a  conflict  be- 
tween the  evidence  of  a  named  witness  and  tliat  of  the  other  witnesses  in 
the  cause, — held,  that  the  court  committed  no  error  in  referring  to  the  ar- 
gument in  its  charge  to  the  jury,  and  in  submitting  for  their  consider- 
ation and  determination,  whether  there  was  such  conflict,  and  in  refer- 
ring to  them  the  credibility  of  the  witnesses,  if  such  conflict  did  exist. 

2.  When  charge  does  not  invade  province  of  the  jury. — Upon  exception 
to  a  sentence  in  the  general  charge  of  the  court,  wholly  disconnected  from 
the  body  of  the  charge,  which  is  in  these  words :  "Do  you  thus  believe 
then  that  in  this  county  and  b?fore  the  finding  of  the  indictment  in  this 
case,  the  defendant  killed  John  T.  Franklin  [the  deceased]?  If  so,  then 
inquire,  as  I  have  stated,  from  the  evidence,  what  the  circumstances  of 
the  killing  were,  what  was  the  situation  of  the  parties  to  each  other," — 
held,  that  there  was  no  invasion  of  the  province  of  the  jury — no  assump- 
tion that  any  fact  was  proved,  nor  the  withdrawal  from  the  consideration 
of  the  jury  of  evidence  tending  to  establish  any  fact. 

3.  When  charge  is  abstract. — On  the  trial  of  a  defendant  indicted  for 
rnurder,  if  there  is  no  evidence  tending  to  show  that  the  killing  was  un- 
intentional, though  unlawful,  a  charge  requested  by  the  defendant  in- 

,structing  the  jury,  that  the  defendant  might  be  found  guilty  of  man- 
slaughter in  the  second  degree,  although  guiltless  of  a  higher  offense,  is 
abstract  and  should  be  refused. 

4.  Same. — In  the  absence  of  all  evidence  in  such  case  having  a  ten- 
dency to  show  that  at  the  time  of  the  killing  the  defendant  was  in  immi- 
nent peril  of  life  or  grievous  bodily  harm,  or  of  the  existence  of  circum- 
stances creating  in  his  mind  a  reasonable  belief  of  such  peril,  a  charge 
requested  by  the  defendant  embodying  instructions  on  the  law  of  self- 
defense,  is  abstract,  and  should  be  refused. 

Appeal  from  Coosa  Circuit  Court. 
Tried  before  Hon.  James  E.  Cobb. 
1 


2  SUPKEME  COURT  [Dec.  Term, 

.    [King  V.  The  State.] 

The  indictment  in  this  cause  charged  the  defendant  with  the 
murder  of  Jolin  T.  Frankhn ;  and  he  was  convicted  of  man- 
slaughter in  the  first  degree.  The  evidence  for  the  State  tend- 
ed to  show,  that  in  N^oveniber,  1S79,  the  defendant  and  the  de- 
ceased went  into  a  certain  store  in-  Rockford,  in  Coosa  county, 
about  the  same  time,  and  there  liad  a  conversation,  in  which 
the  defendant  said  that  the  deceased  had  been  saying  something 
about  him ;  that  after  talking  for  a  minute  or  so,  they  left  the 
store  together,  but  in  about  half  an  hour  they  returned  togeth- 
er, when  the  defendant  asked  the  proprietor  of  the  store,  wheth- 
er the  deceased  had  said  "a  certain  thing  about  him,"  to  which 
the  proprietor  replied  in  the  affirmative ;  that  King  then  turned 
to  the  deceased  and  demanded  a  retraction ;  that  after  this  the 
State's  witnesses  did  not  see  what  was  done  by  either  of  the 
parties,  until  their  attention  was  attracted  by  a  noise,  when 
they  saAv  the  defendant  strike  the  deceased  several  blows 
with  an  ordinary  walking  stick ;  that  the  deceased  was  doing 
nothing  to,  nor  was  he  making  any  demonstrations  towards  the 
defendant ;  that  two  men  then  caught  hold  of  the  defendant 
and  pnlled  him  towards  and  near  to  the  front  door;  that  "King 
struggled  to  get  away,  saying  'let  me  go,'  and  in  a  moment  or 
two  he  did  get  away,  having  drawn  and  opened  a  common 
pocket-knife  during  his  struggles,  and  as  soon  as  he  got  loose  he 
went  to  Franklin,  who,  staggering,  had  advanced"  towards  a 
door  on  the  side  of  the  store  leading  into  a  bar-room,  from  the 
rear  end  of  the  room  where  the  blows  with  the  stick  were 
stricken,  "and  there  King  cut  him  twice  with  the  knife,  one- 
cut  in  the  side,  and  the  other  in  the  shoulder,  Franklin  not 
resisting,  and  he  fell  and  in  a  few  minutes  died ;"  and  that  the 
death  of  the  deceased  was  caused  by  the  cut  in  the  side.  The 
evidence  for  the  State  also  proved  that  within  a  short  time  be- 
fore the  killing  the  defendant  had  threatened  to  kill  the  de- 
ceased ;  but  that  afterwards  and  about  five  minutes  before  the 
killing,  "they  made  friends,"  took  a  drink  together  in  a  bar- 
room, and  left  the  bar-room  together  "perfectly  friendly." 
The  testimony  for  the  defendant  tended  to  show  that  just  be- 
fore he  struck  the  deceased,  the  latter  said  "  in  response  to  sev- 
eral demands  from  "  King,  the  defendant,  "  I  am  the  man  that 
said  it,  and  I  will  say  it  again,"  and  that  he  repeated  this,  and, 
as  he  did  so,  he  put  his  right  hand  in  his  pants'  pocket  and 
stepped  back  with  his  right  foot,  and  then  the  defendant  struck 
him ;  that  the  deceased  came  to  the  side-door  leading  into  the 
bar-room,  and  asked  a  man  who  was  standing  in  the  door,  for  a 
pistol  twice;  that  defendant  was  then  near  the  front-door,  not 
more  than  ten  feet  from  the  deceased,  and  he  "at  that  mo- 
ment "  got  loose  and  advanced  to  the  deceased  and  "  did  the 
cutting;"  that  the  defendant  had  twice  that  day  asked  the  de- 
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[King  V.  The  State.] 

ceased  to  go  away  and  let  him  alone ;  and  that  the  deceased, 
within  three  months  preceding  the  killing,  made  frequent 
threats  to  kill  the  defendant,  some  of  which  had  been  commu- 
nicated to  him.  "King  and  Franklin  were  both  drinking — 
Franklin  being  more  intoxicated  than  King." 

The  bill  of  exceptions  does  not  purport  to  set  out  all  the  ev- 
idence, but  after  a  statement  of  what  the  evidence  tended  to 
prove,  the  substance  of  which  is  given  above,  the  bill  of  excep- 
tions proceeds:  "And  thereupon  the  court,  being  requested  by 
the  defendant  to  charge  the  jury  in  writing  before  the  argument 
of  counsel  began,  charged  as  follows:  'But  is  there  any  mater- 
ial conflict  in  the  statements  of  the  several  witnesses?  It  is 
said  that  the  witness  Sims  [who  seems  to  have  been  examined 
as  a  witness  for  the  defendant]  stated  facts  not  testified  to  by 
other  witnesses,  and  that  the  facts  so  stated  by  Sims  makes  a 
different  situation  than  is  made  by  the  testimony  of  the  other 
witnesses.  Is  this  true?  Is  there  or  not  anything  in  the  state- 
ments of  Sims  which  is  in  ;naterial  conflict  with  other  witness- 
es ?  If  there  is,  and  if  you  are  led  to  believe  his  statements 
rather  than  those  of  the  other  witnesses,  you  will  inquire  wheth- 
er or  not  his  evidence  is  sufticient  to  so  place  the  defendant  and 
the  deceased,  that  the  defendant,  as  a  reasonable  and  prudent 
man,  had  any  cause  to  apprehend  danger.'  To  which" the  defend- 
ant duly  excepted.  'Do  you  thus  believe  then,  that  in  this  county, 
and  before  the  finding  of  the  indictment  in  this  case,  the  de- 
fendant killed  John  T.  Franklin  ?  If  so,  then  inquire,  as  I 
•have  stated,  from  the  evidence,  what  the  circumstances  of  the 
killing  were,  what  was  the  situation  of  the  parties  to  each  oth- 
er.' To  which  the  defendant  duly  excepted."  The  defend- 
ant then  asked  the  court  in  writing  to  give  six  charges  to  the 
jury,  but  the  court  refused  each  of  these  charges,  and  the  de- 
fendant separately  excepted.  The  flrst  charge  so  requested  is  in 
these  words:  "Under  this  indictment  the  defendant  maybe 
found  guilty  of  manslaughter  in  the  second  degree,  even  though 
he  may  be  guiltless  of  a  higher  offense ;  and  if  you  should  find 
him  guilty  thereof,  you  will  so  say  by  your  verdict,  and  punish 
him  l3y  confinement  in  jail  or  hard  labor  for  the  county  not 
more  than  one  year,  and  by  a  fine  not  exceeding  five  hundred 
dollars."  The  other  charges  so  requested  relate  to  the  law  of 
self-defense. 

The  rulings  of  the  Circuit  Court  above  noted  are  here  assigned 
as  error. 

Parsons  &  Parsons,  for  appellant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 
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BRICKELL,  C.  J. — The  general  charge  of  the  court,  on  the 
request  of  the  defendant,  was  given  in  writing.  An  exception 
to  two  sentences  of  the  charge  was  taken.  These,  wholly  dis- 
connected from  the  body  of  the  charge,  are  now  presented  for 
review,  without  a  statement  of  all,  or  the  substance  of  all  the 
evidence  which  was  before  the  jury.  The  objection  urged  in 
support  of  the  first  exception  is,  that  the  court  assumed  the 
only  conflict  in  the  evidence  was  between  Sims'  testimony  and 
that  of  the  other  witnesses.  This  is  not  the  proper  construction 
of  the  charge,  or  sentence  of  it,  recited  in  the  bill  of  excep- 
tions. The  court  referred  to  the  argument  of  counsel,  mani- 
festly, in  which  it  had  been  urged  there  was  a  conflict  between 
the  evidence  of  Sims  and  the  other  witnesses,  and  submitted 
for  the  consideration  and  determination  of  the  jury,  whether 
there  was  such  conflict,  and,  if  it  existed,  refers  to  them  the 
credibility  of  the  witnesses.  This  was  within  the  line  of  the 
duty  of  the  court. 

The  second  sentence  of  the  charge  is  not  offensive  to  the  ob- 
jection taken  to  it.  There  is  no  invasion  of  the  province  of 
the  jury — no  assiimption  that  any  fact  was  proved,  nor  the 
withdrawal  from  the  consideration  of  the  jury  of  evidence  tend- 
ing to  establish  any  fact. 

If  there  had  been  any  evidence  tending  to  show  that  the  kill- 
ing was  unintentional,  though  unlawful,  the  first  instruction  re- 
quested could  have  been  given  properly.  The  evidence  show- 
ing that  the  killing  was  voluntary  and  intentional,  the  instruc- 
tion was  abstract,  and  ])roperly  refused.  So,  if  there  was  any 
evidence,  however  slight,  tending  to  support  the  hypothesis  on 
which  the  other  instructions  requested  are  founded,  it  may  be 
they  should  have  been  given.  But  in  the  absence  of  all  evi- 
dence having  a  tendency  to  show  that  at  the  time  of  the  killing 
the  accused  was  in  imminent  peril  of  life,  or  grievous  bodily 
harm,  or  of  the  existence  of  circumstances  creating  in  his  mind 
a  reasonable  belief  of  such  peril,  leaving  out  of  view  that  he 
appears  to  have  provoked  the  difficulty,  these  instructions  were 
abstract.  The  court  never  errs  in  refusing  instructions  which 
are  abstract.  If  given,  the  only  effect  following  them  would 
be  to  mislead  the  jury,  unless  additional  and  explanatory  in- 
structions were  given. 

Affirmed. 
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Allen  V.  The  State. 

Indictment  for  G^^and  Larceny. 

1.  Oath  of  petit  jury  in  criminal  case  ;  when  insufficient.^ An  oath  ad- 
ministered to  a  petit  jury  in  a  criminal  case  to  "  well  and  truly  the  issue 
joined  to  try  and  a  true  verdict  to  render,"  is  insufficient,  in  that  it  fails 
to  require  the  jury  to  render  their  verdict  "  according  to  the  evidence  ;  " 
and  it  will  not  sustain  a  judgment  of  conviction  on  appeal. 

2.  Declaration  oj  defendant ;  when  inadmissible. — It  is  not  competent 
for  a  defendant  indicted  for  larceny  and  who  defends  under  a  claim  of 
ownership,  to  introduce  in  evidence  a  declaration  made  by  him  while  in 
possession  of  the  property  alleged  to  have  been  stolen,  showing  how  his 
asserted  right  or  claim  originated.  Such  declaration  is  no  part  of  the  yes 
gestx,  but  merely  a  recital  of  a  past  transaction. 

Appeal  from  Hale  Circuit  Court. 

Tried  before  Hon.  John  Moore. 

At  the  fall  term,  1881,  of  said  court,  the  defendant  was  in- 
dicted for  grand  larceny,  the  property  alleged  to  have  been 
stolen  being  a  heifer,  "  an  animal  of  the  cow  kind,"  the  prop- 
erty of  one  Lavender ;  and,  at  a  subsequent  term,  he  was  tried 
on  the  plea  of  not  guilty,  and  was  convicted. 

The  evidence  set  out  in  the  bill  of  exceptions  discloses  sub- 
stantially the  following  facts :  In  the  fall  of  1879,  Lavender 
employed  Ihe  defendant  and  his  family  as  laborers  on  his  farm 
for  the  balance  of  that  year  and  for  the  year  1880,  and  they 
thereupon  moved  to  his  })lace.  At  this  time  the  defendant 
owned  a  cow  and  heifer  which  were  under  mortgage.  Laven- 
der paid  off  the  mortgage  debt  and  took  possession  of  the  cow 
and  heifer  under  an  agreement  with  the  defendant  that  the 
latter  should  have  the  privilege  of  buying  them  back,  on  his 
paying  Lavender  what  he  had  paid  on  the  mortgage  debt,  and 
a  further  sum  of  $100,  which  he  had  also  paid  for  the  defendant 
at  the  latter's  request.  The  evidence  does  not  show  that  the 
defendant  ever  paid  or  offered  to  pay  to  Lavender  these  sums 
of  money.  During  the  year  1880,  the  defendant  moved  his 
family  off  of  Lavender's  place,  and  about  two  months  there- 
after he  also  left  the  place.  Shortly  after  the  defendant  left, 
he  took  the  heifer  out  of  Lavender's  pasture  without  his  con- 
sent or  knowledge,  and  carried  it  three  or  four  miles  to  a  place 
owned  by  one  Hill,  where  the  defendant's  brother  lived,  and 
turned  it  into  a  pasture  with  other  stock  owned  by  Hill  and  his 
tenants,  where  Lavender  shortly  afterwards  found  it,  and  took 
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possession  of  it.  It  was  also  sliown,  on  cross-examination  of 
the  defendant's  brother,  who  was  a  witness  for  the  State,  that 
the  defendant  carried  the  heifer  to  Hill's  place  and  there  put 
it  in  the  pasture  in  the  day-time ;  that  the  pasture  was  about 
a  quarter  of  a  mile  from  the  public  road ;  that  there  was  no 
concealment  of  the  heifer  while  it  was  on  the  Hill  place ;  and 
that  the  defendant  claimed  the  heifer  as  his  own  at  the  time  he 
brought  it  to  said  place.  The  defendant  thereupon  asked  the 
witness  to  state  all  that  the  defendant  then  said  to  him  as  to 
his  right  or  claim  to  the  heifer,  and  how  it  was  that  he  claimed 
it.  To  this  question  the  State  objected,  the  objection  was 
•  sustained,  and  the  defendant  excepted.  It  was  admitted  that^ 
at  the  time  the  defendant  made  the  statement  intended  to  be 
brought  out  by  said  question  he  had  not  been  arrested,  and 
no  proceedings  had  been  commenced  against  him  for  stealing 
the  heifer. 

The  entry  of  the  judgment  of  conviction  purports  to  set  out 
the  oath  that  was  administered  to  the  petit  jury  which  tried 
the  cause.  This  entry  shows  that  the  jury  were  sworn  "  well 
and  truly  the  issue  joined  to  try,  and  a  true  verdict  to  render." 

The  oath  administered  to  the  jury,  and  the  ruling  of  the 
court  on  the  evidence,  above  noted,  are  here  assigned  as  error. 

Coleman  &  Roulhac,  for  appellant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

(Ko  briefs  came  to  the  hands  of  the  reporter.) 

STONE,  J. — In  determining  the  oath  to  be  administered  to 
the  petit  jury  for  the  trial  of  criminal  cases,  our  rulings  iiave 
not  been  uniform.  All  the  decisions  hold  that  if  tlie  recital  be 
that  the  jury  were  "duly  sworn,"  or  "sworn  according  to  law," 
this  is  sufficient.  This  is  a  very  simple  rule,  and  it  M'ould  be 
well  if  it  were  universally  adopted.  But  when  the  judgment- 
entry  purports  to  set  out  the  oath  that  was  administered,  our 
rulings  are  not  reconcilable.  Many  of  our  decisions  in  cases 
of  this  kind  have  asserted  the  principle,  that  when  the  judg- 
ment-entry assumes  to  set  out  the  oath  administered,  it  must 
express  every  material  ingredient  which  the  statute  prescribes. 
Code  of  1876,  §  4765.  Our  later  utterances  have  affirmed  this 
to  be  the  rule,  and  we  will  adhere  to  it. — Clark's  Criminal 
Digest,  §  574;  Cmnmander  v.  The  State,  60  Ala.  1;  Roberts 
V.  The  State,  68  Ala.  515.  The  oath  administered  in  this 
case  fails  to  require  the  jury  to  render  their  verdict  "ac- 
cording to  the  evidence,"  and  for  that  omission  the  judgment 
of  conviction  must  be  reversed. 

The  evidence  objected  to  and  ruled  out,  was  no  part  of  the 
Vol.  lxxi. 
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Tes  gestm.  A  natural  and  proper  answer  to  the  question  would 
have  been  a  statement,  showing  how^  the  defendant's  asserted 
right  or  claim  originated.  This  would  have  been  evidence  of 
a  past  transaction,  and  not  admissible. — Nelson  v.  Iverson^ 
17  Ala.  216;  Spivey  v.  The  State,  26  Ala.  90;  Cooper  v.  The 
State,  63  Ala.  80. 

Reversed  and    remanded.      Let    the  defendant   remain   in 
custody  until  discharged  by  due  course  of  law. 


Goree  v.  The  State. 

Indictment  for  Puhlio  Profane  Swearing, 

*1.  Public  profane  swearing  indictable  at  common  law. — Public  profane 
swearing,  when  it  takes  such  form,  and  is  uttered  under  such  circum- 
stances as  to  constitute  a  public  nuisance,  is  an  indictable  offense  under 
the  common  law  ;  but  the  single  utterance  of  a  profane  word  is  not  per  se 
indictable,  at  least  wdien  not  spoken  in  a  loud  voice,  or  with  repetitions. 

2.  Same. — It  is  not  necessary  to  make  out  the  offense  of  public  pro- 
fane swearing,  that  the  language  used  should  be  heard  by  a  large  portion 
of  the  community ;  but  it  is  sufficient,  if  three  or  four  persons  were 
present  and  heard  the  words  uttered. 

3.  Same;  sufficiency  of  indictment. — Public  profane  swearing  being  a 
common  law  offense,  and  no  form  of  indictment  being  prescribed  by  the 
Code,  the  indictment  must  aver  every  material  constituent  of  the  offense, 
time  and  venue  alone  being  excepted. 

4.  Same ;  ivhen  indictment  insufficient. — An  indictment  for  such  offense 
which  fails  to  charge  that  the  profane  words  were  uttered  in  the  presence 
or  hearing  of  any  one,  but  merely  that  they  were  publicly  uttered,  is  in- 
sufficient. "According  to  the  best  approved  precedents,  the  language  is 
usually  charged  as  having  been  uttered  in  the  presence  and  hearing  of 
divers  persons,  citizens  or  subjects,  as  the  case  may  be." 

Appeal  from  Choctaw  Circuit  Court. 

Tried  before  Hon.  Harry  T.  Toulmin. 

The  defendant  was  indicted  at  the  spring  term,  1881,  of  said 
court  for  public  profane  swearing,  and  was  at  tlie  succeeding 
term  tried  and  convicted.  The  indictment  is  set  out  in  the 
opinion.  On  the  trial,  had  upon  the  plea  of  not  guilty,  the 
evidence  tended  to  show  that  the  defendant  used  the  profane 
language  averred  in  the  indictment  within  a  few  yai'ds  of  a 
public  road  and  near  a  church,  a  short  while  after  services  had 
been  had  at  the  church,  and  after  the  congregation  had  dis- 
persed ;  that  he  repeated  the  profane  language  several  times 
"in  a  conversational  tone,"  and  that  no  one  was  present  and 
heard  the  language  except  four  named  persons.  The  court  in 
its  general  charge,  after  defining  profane  swearing,  instructed 
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the  jury,  that  "if  such  profane  swearing  was  used  in  the  pres- 
ence of  a  number  of  persons,  three  or  more,  then  and  there 
assembled,  it  would  be  public  profanity."  To  this  portion  of 
the  charge  the  defendant  excepted.  The  defendant  asked  the 
court  in  writing  to  charge  the  jury,  "  that  before  they  can  find 
the  defendant  guilty,  they  must  believe  from  the  evidence  that 
the  act  charged  was  committed  before  a  large  portion  of  the 
people  in  the  community  in  which  the  act  was  done."  This 
charge  the  court  refused  to  give,  and  the  defendant  excepted. 

W.  F.  Glover,  for  appellant. — (1)  We  derive  onr  common 
law  from  that  of  England,  which  consists  of  rules  of  civil  con- 
duct based  on  immemorial  usage,  and  acts  of  Parliament  in 
force  at  the  time  of  the  settlement  of  this  country  by  onr  an- 
cestors, so  far  as  they  are  applicable  to  our  institutions  and  con- 
dition.—19  Ala.  81*4;  29  Ala.  478.  The  statute  of  19  Geo. 
II.,  c.  21,  cited  by  Blackstorie  (vol.  4,  p.  60),  which  makes 
criminal  the  mere  act  of  using  profane  language,  can,  thei^- 
fore,  have  no  binding  force  in  this  conntry,  (2)  "  To  make 
the  offense  indictable,  it  must  be  such  as  to  shock  and  insult,  not 
an  individual,  but  the  community  ;  to  indulge  publicly  in  pro- 
fane swearing,  or  in  loud  and  obscene  language,  so  as  to  draw 
together  a  crowd  in  a  thoroughfare,  though  the  offense  be  not 
laid  as  a  nuisance. — Wharton's  Amer.  Or.  Law  (4th  Ed.),  §  6. 
—See,  also,  Ih.  %%  2400,  2401 ;  State  v.  Jones,  9  Ir.  38. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. — (1)  The 
indictment  in  this  case  is  for  public  profane  swearing.  This  is 
an  offense  at  common  law,  and  one  of  that  class  which  is  recog- 
nized bv  our  laws. — Code  of  1876,  §  4447;  1  Bish.  on  Cr. 
Law  (Ed.  of  1856),  §  378 ;  1  Whar.  Am.  Cr.  Law,  §  6 ;  TAe 
State  V.  Graham^  3  Sneed,  134;  Bell  v.  The  State^  1  Swan,  42; 
The  State  v.  Appling,  25  Mo.  315.  (2)  The  indictment  is  a 
substantial  and  concise  statement  of  the  offense  as  known  to 
the  common  law. — 2  Bish.  on  Cr.  Proc.  §  123;  Code  of  1876, 
4785;  Barher  v.  Ca?nmo?iwealth,  19  Penn.  St.  412.  (3)  The 
swearing  was  in  a  public  place,  and  four  persons  besides  the 
defendant  were  present.  This  was  sufficient.  —  Comfnonwealth 
V.  Foley,  99  Mass.  497;  Commonwealth  v.  Oaks,  113  Ih.  8; 
Commonwealth  v.  Harris,  101  Ih.  29. 

SOMERYILLE,  J. — The  indictment  in  this  case  charges, 
"that,  before  the  finding  of  this  indictment,  Joe  Goree  [the 
appellant]  did  indulge  publicly  in  profane  swearing  by  using 
such  expressions  as,  to-wit  [here  setting  out  certain  profane 
language],  or  words  of  like  import,  to  the  evil  example  of  all 
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others  in  like  case  offending,  and  against  the  peace  and  dignity 
of  the  State  of  Alabama."  The  defendant  was  convicted  of 
the  offense  charged,  and  being  lined  in  the  sum  of  twenty-five 
dollars,  was  duly  sentenced  in  accordance  with  the  verdict  of 
the  jury. 

It  is  too  well  settled,  for  either  disputation  or  discussion,  that 
public  profane  swearing,  as  well  as  blasphemy,  was  an  indictable 
offense  at  the  common  law,  owing,  no  doubt,  as  well  to  the  fact 
of  its  tendency  to  disturb  the  peace  and  corrupt  the  morals  of 
the  community,  as  to  undermine  the  foundations  of  Christianity, 
which  is  justly  regarded,  in  a  certain  sense,  as  a  part  of  the 
common  law  of  the  land. — 1  Bish.  Cr,  Law,  §  498 ;  3  Whart. 
Amer.  Cr.  Law,  ^§  2536-37;  State  v.  Graham,  3  Sneed  (Tenn.), 
134 ;  State  v.  Ellar,  1  Dev.  (N.  C),  267. 

The  sounder  view,  however,  seems  to  be  that  a  single  utter- 
ance of  a  profane  word  is  not  per  se  indictable,  if  it  be  not 
spoken,  at  least,  watli  a  loud  voice,  nor  with  repetitions.  To 
lib  indictable,  it  is  requisite  that  profanity  should  take  such 
form,  and  be  uttered  under  such  circumstances  as  to  constitute 
a  public  nuisance. — 2  Bish.  Cr.  Law,  §  79 ;  State  v.  Waller, 
3  Murphy  (N.  C),  229  ;  State  v.  Jones,  9  Ired.  (X.  C),  38. 

The  present  indictment  is  fatally  defective  in  its  allegatioug. 
It  fails  to  charge  that  the  act  was  done  in  the  presence  or  hear- 
ing of  any  one.  The  averment  that  it  was  done  "  publicly  " 
is  insufficient,  for  such  may  have  been  true  if  the  act  was  done 
openly,  or  without  concealment,  and  in  a  public  place.  In  the 
case  of  The  State  v.  Pepper,  6s  N.  C.  259,  an  indictment  for 
profane  swearing  was  held  defective,  in  this  particular,  although 
it  charged  the  act  as  having  been  done  in  the  pxiblic  streets  of 
a  town.  According  to  the  best  approved  precedents,  the  lan- 
guage is  usually  charged  as  having  been  uttered  "in  the  pyres- 
ence  and  hearing  of  divers^''  persons,  citizens  or  subjects,  as 
the  case  may  be. — 2  Bish.  Cr.  Proc.  §  123;  2  Whart.  Prece- 
dents, 962-967;  State  v.  Appling,  25  Mo.  315. 

Nor  is  this  defect  obviated  by  the  provisions  of  our  statutes 
in  reference  to  the  contents  of  indictments. — Code,  §§  4785, 
4793,  The  offense  charged  is  not  a  statutory  but  a  common 
law  crime.  There  is  no  prescribed  form  for  it  in  the  Code,  and 
the  principle  obtains  in  such  cases,  that  the  indictment  must 
aver  every  material  constituent  of  the  offense  charged,  tim.e  and 
venue  alone  heing  excepted. — Smith  v.  State,  63  Ala.  55 ;  Notes 
V.  State,  24  Ala.  672. 

It  certainly  is  not  required  for  the  completeness  of  an  offense 
of  this  nature,  that  the  language  used,  as  insisted  by  appellant's 
counsel,  should  have  been  heard  by  a  large  portion  of  the 
people  in  the  community."     The  court  very  properly  ruled 
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that  if  three  or  four  persons  were  present  and  heard  the  words 
uttered,  this  would  be  sufficient. 

The  judgment  of  tlie  Circuit  Court  is,  for  the  above  reason, 
reversed,  and  the  cause  is  remanded.  Aud,  in  the  meanwhile, 
the  defendant  will  be  retained  in  custody  until  discharged  by 
due  course  of  law. 


Gilliaiu  V.  The  State, 

Indictment  for    Trading  in  Farm  Products  hetioeen  Sunset 

and  Sunrise. 

1.  Finding  of  facts  by  County  Court  of  Hale;  effect  of  on  appeal. — "When 
a  criminal  case  is  tried  in  the  County  Court  of  Hale  county,  without  the 
intervention  of  a  jury,  under  the  statute,  this  court  will  not  revise  the 
findings  of  fact  by  the  judge  trying  the  case,  and  reverse  the  judgment 
of  that  court  thereon,  unless  it  is  plainly  erroneous. 

2.  Trading  in  farm  products  hetv^een  sunset  and  sunrise;  ^  43f)9  of  the 
Code  construed. — Under  the  statute  prohibiting  the  selling,  buying,  etc., 
of  the  agricultural  products  therein  designated  after  the  hour  of  sunset 
and  before  the  hour  of  sunrise  of  the  next  succeeding  day  (Code,  §  4369), 
the  want  of  the  knowledge  or  consent  of  the  owner  of  the  products  so  pro- 
hibited to  be  bought,  sold,  etc.,  is  not  an  element  of  the  offense;  and 
hence,  his  knowledge  of  the  act,  or  consent  thereto,  when  done  by  an- 
other, is  no  defense  to  a  prosecution  under  the  statute. 

Appeal  from  Hale  County  Court. 

Tried  before  Hon.  James  M.  Hobson. 

The  defendant  was  indicted  at  the  spring  term,  1881,  of 
the  Circuit  Court  of  Hale  county,  for  buying  or  receiving  "a 
half  bushel  of  corn  of  the  value  of  fifty  cents  from  Stephen 
Jones  after  the  hour  of  sunset  and  before  the  hour  of  sunrise 
of  the  next  succeeding  day ;"  and  the  indictment  was  trans- 
ferred to  the  County  Court  under  the  statute,  where  the  cause 
w^as  tried  before  the  judge  of  said  court  without  a  jury,  and  the 
defendant  was  found  guilty  and  sentenced  to  pay  a  line  of  ten 
dollars  and  the  costs  of  the  prosecution ;  and  from  the  judg- 
ment he  appealed  to  this  court,  having  reserved  a  bill  of  excep- 
tions on  the  trial  of  the  cause.  The  case  made  by  the  record  is 
sufficiently  stated  in  the  opinion. 

Thos.  R.  Rouliiac,  for  appellant. 

H.  C.  Tompkins,  Attorney- General,  for  the  State, 

(No  briefs  came  to  the  hands  of  the  reporter.) 
Vol.  i-xxi. 
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BRICKELL,  C.  J. — We  can  not  discover  that  the  record 
presents  any  other  question  than  the  sufficiency  of  the  evidence 
to  authorize  the  conviction  of  tlie  appellant.  There  may  be 
some  conflict  in  the  evidence ;  parts  of  it  tendin|>:  to  establish 
guilt,  and  parts  tending  to  establish  innocence.  We  can  not  re- 
vise the  findings  of  fact  by  the  judge  of  the  county  court,  and 
reverse  the  judgment,  unless  it  is  plainly  erroneous. — 8y/mmers 
V.  State,  70  Ala.  16 ;  Cawthorn  v.  State,  63  Ala.  157. 

It  is  shown,  the  corn  was  delivered  to  the  defendant,  with 
the  knowledge  and  consent  of  Walton,  the  owner.  The  want 
of  his  knowledge  or  consent  is  not  an  element  of  the  offense 
with  which  the  defendant  is  charged.  It  is  the  dealing  or 
trading  in  the  agricultural  products  mentioned,  within  the  spec- 
ifled  hours,  the  statute  pronounces  a  misdemeanor. — Code  of 
1876,  §  4369.  If  the  owner  of  the  products  engage  in  such 
dealing,  by  selling,  bartering,  or  otherwise  disposing  of  them 
in  the  course  of  trade,  within  the  prohibited  hours,  he  is  guilty 
of  a  misdemeanor,  of  the  same  kind  and  degree,  and  subject  to 
the  same  punishment,  as  the  person  who  buys  and  receiv^es 
them.  That  the  corn  was  disposed  of  with  the  consent  of  the 
owner,  did  not  render  the  act  of  the  defendant,  in  buying,  or 
receiving  it,  inoffensive  to  the  statute. 

There  was  also  evidence  having  a  tendency  to  show  that  the 
defendant  did  not  buy,  or  barter  for  the  corn,  and  that  he 
merely  suffered  it  to  be  left  in  his  house.  There  was  also  evi- 
dence tending  to  show  a  purchase  by  the  defendant.  The 
County  Court  had  the  witnesses  before  it,  and  gave  credit  to 
the  evidence  of  a  sale.     We  can  not  say  it  erred  in  the  finding. 

Affirmed. 


Ayers  'v.  The  State. 

Indictment  f 07'  Gaming. 

1.  Charge  requested  by  defendant;  rvlien  properly  refused. — On  ti\e  trial 
of  a  defendant  under  an  indictment  for  gaming,  containing  one  count,  in 
which  several  averments  are  stated  disjunctively,  a  charge  requested  by 
the  defendant,  instructing  the  jury,  that  "the  testimony  of  the  witness 
must  be  such  as  to  establish  the  fact  to  a  moral  certainty,  and  beyond 
all  reasonable  doubt,  that  every  allegation  in  the  indictment  is  true," 
should  not  be  given,  although  it  asserts  a  legal  truism,  for  the  reason 
that  its  effect  would  be  to  refer  it  to  the  jury  to  ascertain  what  were  the 
allegations  in  the  indictment. 

2.  When  judgment  in  criminal  case  will  not  support  an  appeal. — Where , 
on  the  trial  of  a  misdemeanor,  the  judgment-entry  recites  a  verdict 


12  SUPREME    COURT  [Dec.  Term, 

[Ayersv.  The  State.] 

guilty  and  the  amount  of  the  fine  assessed  against  the  defendant  by  the 
jury,  but  fails  to  show  that  the  court  pronounced  judgment  on  the  ver- 
dict, an  appeal  will  not  lie  to  this  court,  although  the  entry  contains  a 
judgment  confessed  by  the  defendant  and  his  sureties  for  the  fine  and 
costs. 

Appeal  from  Etowah  Circuit  Court. 

Tried  before  Hon.  Lk  Roy  F.  Box. 

The  indictment  in  this  cause  was  found  at  the  fall  term, 
1879,  of  said  court,  and  contains  one  count,  in  which  it  is 
charged  that  before  the  finding  of  the  indictment,  the  defend- 
ant "  bet  or  hazarded  money,  to- wit :  lawful  currency  of  the 
United  States  of  America,  of  a  value  and  denomination  to  said 
jurors  unknown,  or  other  thing  of  value,  to-wit :  poker  chips  of 
the  value  of  one  cent,  at  a  game  played  with  cards  or  dice,  or 
some  device  or  substitute  for  cards  or  dice,  at  a  tavern,  4nn  or 
place  where  spirituous  liquors  were  at  the  time  sold,  retailed  or 
given  away,  or  in  a  public  house,  highway,  or  some  other  pub- 
lic place,  or  at  an  out-house  where  people  resort,  against  the 
peace  and  dignity  of  the  State  of  Alabama."  On  the  trial  sev- 
eral questions  were  propounded  by  the  solicitor  to  the  State's 
witness,  to  which  the  defendant  objected,  and  his  objections 
having  been  overruled,  he  duly  excepted  ;  but  as  it  is  not  shown 
by  the  bill  of  exceptions  that  these  questions  were  answered  by 
the  witness,  they  are  omitted  from  this  report.  "  In  answer  to 
a  question  asked  by  the  solicitor  the  witness  said  that  the  chips 
[used  in  a  game  of  cards]  may  have  been  worth  sometliing." 
To  this  answer  the  defendant  objected,  and  moved  to  have  it 
excluded  from  the  jury ;  but  his  motion  was  overruled,  and  he 
excepted.  The  jury  returned  a  verdict  of  guilty,  and  assessed 
a  fine  of  fifty  dollars.  The  judgment-entry,  after  reciting  the 
trial  and  verdict,  proceeds  as  follows :  "  And  thereupon  the  de- 
fendant, with  Reese  Gramlin  and  John  M.  Sanson  as  his  sure- 
ties, in  open  court  confessed  judgment  in  favor  of  the  State  of 
Alabama  for  said  fine  of  fifty  dollars  and  costs  of  this  prosecu- 
tion. It  is  therefore  con.'^idered  by  the  court  that  the  State 
of  Alabama,  for  the  use  of  Etowah  county,  have  and  recover 
judgment  against  the  said  David  Ayers,  Reese  Gramlin  and 
John  M.  Sanson  for  the  said  fine  of  fifty  dollars  and  costs  of 
prosecution  by  them  so  confessed,"  etc.  Then  follows  an  or- 
der suspending  execution  pending  this  appeal,  on  defendant 
giving  bond  as  required  by  law.  The  other  facts  are  stated  in 
the  opinion. 

(Name  of  appellant's  counsel  not  shown  by  the  record.) 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 
Vol.  lxxi. 


1881.]  OF  ALABAMA.  13 

[Ayersv.  The  state.] 

STONE,  J. — The  defendant  asked  the  court  in  writing  to 
charge  the  jury  that  "  the  testimony  of  the  witness  must  be 
such  as  to  establish  the  fact  to  a  moral  certainty,  and  beyond  all 
reasonable  doubt,  that  every  allegation  in  the  indictment  is  true." 
Only  one  witness  had  given  criminating  evidence.  The  charge, 
as  asked,  asserted  a  legal  truism,  yet  it  should  not  have  been 
given.  This,  if  for  no  other  reason,  because  the  effect  of  it 
would  have  been  to  refer  it  to  the  jury  to  ascertain  what  were 
the  allegations  in  the  indictment.  Average  juries  are  poorly 
qualified  to  construe  pleadings — particularly  such  pleadings  as 
our  Code  prescribes.  Many  indictments  under  our  system  may 
and  do  contain  charges  and  averments  stated  disjunctively. 
The  indictment  in  the  present  case  is  one  of  that  class.  It 
charges  that  the  thing  bet  was  one  of  two  classes — that  the 
game  played  was  with  cards,  dice,  or  some  substitute  for  cards 
or  dice,  and  that  the  game  was  played  at  either  one  or  another 
of  some  eight  named  places.  All  these  elemental  ingredients  of 
the  offense  are  described  either  by  name,  or  with  few"  words,  and 
the  average  non-professional  mind  would  be  incapable  of  com- 
prehending their  import.  Hence  it  is,  that  the  law  does  not 
authorize  the  reference  to  juries  of  the  interpretation  of  writ- 
ings. The  charge  was  rightly  refused.  It  is  for  the  court  to 
instruct  the  jury  what/acfe  are  necessary  to  be  proved,  and  for 
them  to  find,  to  justify  them  in  rendering  a  verdict  of  guilty. 

We  find  no  error  in  the  various  rulings  of  the  Circuit  Court 
on  the  admissibility  of  testimony. 

The  jury  in  this  case  rendered  a  verdict  of  guilty,  and  as- 
sessed the  fine,  but  there  was  no  judgment  of  the  court  pro- 
nounced on  that  verdict.  Appeals  lie,  not  from  verdicts,  but 
from  judgments  rendered.  True,  there  was  a  judgment  con- 
fessed for  fine  and  costs,  but  the  appeal  is  not  from  that  judg- 
ment. Errors  can  not  be  assigned  on  confessed  judgments. 
If  they  could,  the  contention  in  the  present  case  would  be,  not 
that  there  was  error  in  finding  Ayers  guilty,  but  in  rendering 
judgment  against  him  and  his  sureties  in  the  confessed  judg- 
ment. There  should  have  been  a  judgment  of  the  court  pro- 
nounced on  the  verdict  of  guilty,  before  there  could  be  an  ap- 
peal to  this  court. 

There  being  no  judgment  of  conviction  in  this  case,  the  ap- 
peal must  be  dismissed. 
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Crooni  V.  The  State. 

Indictment  for  Grand  Larceny. 

1.  Larceny  ;  what  constitute^  asportation. — Where,  on  the  trial  of  a  de- 
fendant indicted  for  the  larceny  of  a  hog,  the  onh'  evidence  of  an  aspor- 
tation tended  to  prove  that  the  defendant  shot  the  hog,  and  cut  its  throat, 
these  injuries  resulting  in  death,  a  charge  instructing  the  jury,  that  the 
"least  removal  of  the  hog  by  the  defendant  after  he  shot  and  killed  it, 
would  be  an  asportavit  in  law ;  and  if  the  jury  believe  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  defendant  shot  and  killed  tiie  hog, 
and  then  took  hold  of  it  and  cut  its  throat,  that  would  constitute  a  taking 
and  carrying  away  in  the  eyes  of  the  law,"  is  free  from  error. 

2.  Hard  labor  for  costs ;  when  sentence  sufficient. — Where  the  record 
does  not  show  that  the  bill  of  costs  includes  anj'  costs,  for  the  payment 
of  which  the  defendant  can  not  be  legally  imprisoned,  a  judgment  of 
conviction,  specifying  the  exact  duration  of  the  additional  hard  labor 
imposed  for  costs,  is  sufficient. 

Appeal  from  Marengo  Circuit  Court. 

Tried  before  Hon.  William  E.  Clarke. 

The  judgment  in  reference  to  the  costs  in  this  case  is  in  these 
words :  "  It  is  also  ordered  that  the  prisoner  be  and  lie  is  hereby 
sentenced  to  additional  hard  labor  for  Marengo  county  for  one 
hundred  and  sixty-nine  days,  the  time  required  by  law  to  work 
out  the  costs  of  this  prosecution  at  forty  cents  per  day."  The 
record  fails  to  show  the  items  of  costs.  The  other  facts  are 
sufficiently  stated  in  the  opinion. 

Eugene  McCaa,  for  appellant. 

H.  C.  ToMPKLf^s,  Attorney-General,  for  the  State. 

SOMERVILLE,  J.— The  defendant  is  indicted  for  the 
larceny  of  a  hog.  The  only  evidence  of  an  asportation  is  that 
tending  to  prove  that  he  shot  the  animal  and  cut  its  throat, 
these  injuries  resulting  in  death.  The  court  charged  the  jury, 
that  "  the  least  removal  of  the  hog  by  the  defendant,  after  he 
shot  and  killed  it,  would  be  an  asportavit  in  law ;  and  if  the 
jury  believe  from  the  evidence,  beyond  a  reasonable  doubt,  that 
the  defendant  shot  and  killed  the  hog,  and  then  took  hold  of  it 
and  cut  its  throat,  that  would  constitute  a  taking  and  carrying 
away  in  the  eyes  of  the  law." 

This    charge  we  think   was  correct,   on   the  authority   of 
Edmonds  v.   The  State,     70     Ala.     8.      "The     controlling 
Vol.  lxxi. 
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principle  in  such  cases,"  we  there  said,  "  would  seem  to 
be,  that  the  possession  of  the  owner  must  be  so  far  changed  as 
that  the  dominion  of  the  ti'esjxLsser  shall  he  complete.  His 
proximity  to  the  intended  booty  must  be  such  as  to  enable  him 
to  assert  his  dominion  by  taking  actual  control  or  custody  by 
manucaption,  if  he  so  wills.  If  he  abandons  the  enterprise, 
however,  before  being  placed  in  this  attitude,  he  is  not  guilty 
of  the  offense  of  larceny,  thougli  he  may  be  convicted  of  an 
attempt  to  commit  it."  The  defendant  very  obviously  may 
have  been  found  guilty  under  the  proper  application  of  this 
principle. 

The  judgment  of  the  court  specified  the  exact  duration  of 
the  additional  hard  labor  imposed  for  costs,  and  this  was  suffi- 
cient.— Coleman  v.  The  State,  55  Ala.  173.  The  record  does 
not  show  that  the  bill  of  costs  includes  any  for  the  payment 
of  which  the  defendant  can  not  be  legally  imprisoned  within 
the  principle  settled  by  Bradley's  case,  69  Ala.  318. 

Affirmed. 


Murphy  v.  The  State ;  Barnard  v.  The 

State. 

Proseoutions  for  Gaming. 

1.  When  ruling  of  loiver  court  presumed  to  he  correct  on  appeal. — Where 
the  record  shows  in  a  criminal  case,  that  an  unusual  number  of  witnesses 
were  summoned,  but  fails  to  show  for  what  purpose,  or  at  whose  instance, 
this  court  cannot  judicially  know  what  or  how  many  controversies  of 
fact  were  raised  on  the  trial,  and  hence,  can  not  know  that  witnesses 
were  summoned  in  excess  of  w'hat  the  statute  requires.  In  such  case, 
in  the  absence  of  a  showing  to  the  contrary,  this  court  will  indulge  the 

{)resumption  that  the  officers  of  the  law  did  their  duty,  and  that  the 
ower  court  rightly  overruled  defendant's  motion  to  re-tax  the  costs. 

2.  Solicitor' s  fees  in  County  Court  of  Madison  county. — For  all  convic- 
tions for  misdemeanors  in  the  County  Court  of  Madison  countj^,  whether 
commenced  by  affidavit  and  warrant  in  that  court,  or  by  indictment 
found  in  the  Circuit  Court  and  transferred  to  that  court,  the  solicitor  is 
entitled,  under  the  act,  entitled  "An  act  to  regulate  the  trial  of  misde- 
meanors in  Madison  county,"  approved  February  9th,  1877  (Pamphlet 
Acts,  1876-7,  p.  149),  to  the  same  fees  as  for  similar  services  in  the  Cir- 
cuit Court. 

Appeals  from  Madison  County  Court. 

Tried  before  Hon.  William  Richardson. 

These  were  prosecutions  for  gaming,  commenced  and  tried 
in  said  court.  The  questions  reserved  for  the  consideration  of 
this  court  are  the  same  in  each  case,  and  were  raised  on  motions 
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to  re-tax  the  costs.  These  motions  were  denied  by  the  lower 
court,  and,  on  appeal,  both  cases  were  argued  and  submitted 
together. 

Daniel  Coleman,  for  appellants. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

STONE,  J. — An  unusual  number  of  witnesses  appear  to 
have  been  summoned  in  these  causes,  but  we  are  not  informed 
for  what  purpose  or  purposes  they  were  summoned,  nor  at  the  , 
instance  of  which  party.  We  can  not  judicially  know  what,  nor 
how  many  controversies  of  fact  were  raised,  and  hence  can  not 
know  that  section  31M  of  the  Code  of  1876  was  violated,  nor 
that  any  of  the  witnesses  were  summoned  in  excess  of  what 
the  statute  authorizes.  In  the  absence  of  a  showing  to  the 
contrary,  we  must  indulge  the  presumption  tliat  the  officers  of 
the  law  did  their  duty,  and  we  presume  the  County  Court 
rightly  overruled  the  motion  to  re-tax,  unless  the  record  affirma- 
tively shows  the  contrary. 

There  is  taxed  in  each  bill  of  costs  a  solicitor's  fee  of  sixty 
dollars,  and  the  appellant  moved  below,  and  here  renews  the 
motion,  to  strike  the  item  out,  as  improperly  charged.  The 
contention  is,  that  in  misdemeanors  tried  on  warrant  of  arrest 
without  indictment,  the  statute  has  made  no  provision  for  a  fee 
to  the  solicitor. 

In  Cawthorn  v.  The  State,  63  Ala.  157,  we  had  under  con- 
sideration the  statute  which  must  determine  the  question  we 
are  now  considering. — Pamph.  Acts  1876-7,  p.  149.  We  then 
ruled  that  in  all  essential  matters  of  trial,  appeal,  etc.,  that 
statute  intended  to  make  no  distinction  in  the  trial  of  misde- 
meanors in  the  County  Court  of  Madison,  between  cases  ori- 
ginating in  that  court,  and  cases  transferred  to  it  from  the  Cir- 
cuit Court.  We  deem  it  unnecessary  to  re-state  the  argument 
here.  The  eighth  section  of  that  statute  makes  it  "  the  duty  of 
the  solicitor  of  the  judicial  circuit  of  said  county  to  attend  said 
court,  either  in  person  or  by  deputy,  and  prosecute  for  the  State 
all  causes  therein,"  and  declares  that  "  for  so  doing,  he  shall  re- 
ceive the  same  fees  as  for  similar  services  in  the  Circuit  Court.'^ 
This  certainly  embraces  all  misdemeanors  tried  therein,  whether 
commenced  by  affidavit,  and  warrant  returnable  thereto,  or  by 
indictment  found  in  the  Circuit  Court,  and  transferred  to  the 
County  Court.  The  solicitor's  fee  for  prosecuting  under  sections 
4209  and  4210  of  the  Code  of  1876,  is  sixty  dollars  for  each 
conviction. — Code,  §  5047. 

Affirmed. 
Vol.  lxxi. 
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Sylvester  v.  The  State. 

Indictment  for  Murder. 

1.  When  record  7nust  shofi)  pre-tence  of  defendant  in  capital  case. — On 
appeal  in  a  capital  ease,  the  failure  of  the  record  to  show  affirmatively, 
that  the  defendant  was  personally  present  in  court  when  the  day  for  his 
trial  was  fixed,  and  the  order  made  for  summoning  a  special  venire,  is 
a  reversible  error. 

2.  When  defendant' s  presence  irill  not  be  presumed,  or  error  waived. 
In  such  case  this  court  will  not  presume  from  the  mere  silence  of  the  rec- 
ord, that  the  defendant  was  present  when  the  day  for  his  trial  was  fixed, 
and  the  order  made  for  summoning  a  special  venire;  nor  will  it  be  held 
that  the  error  was  waived  by  his  proceeding  to  trial  without  objection. 

3.  Practice  in  excusing  jurors  summoned  to  try  a  capital  case. — "  With- 
out deciding  it  to  be  error  to  excuse  a  jtiror  from  service  before  a  capital 
felony  is  regularly  called  for  trial,  when  he  is  shown  to  be  exempt  by  stat- 
ute," the  court  expresses  the  opinion,  "that  the  safer  practice  is  not  to 
excuse  any  juror  in  advance  of  the  trial,  until  he  claims  the  privilege  of 
such  exemption  on  his  name  being  regularly  drawn." 

4.  When  evidence  irrelevant  and  inadmissible. — The  guilt  or  innocence 
of  a  defendant  in  a  criminal  case  can  not  be,  in  any  manner,  affected  by 
ex  parte  statements  made  in  his  absence,  whether  they  be  inculpatory  or 
exculpatory ;  and  hence,  on  the  trial  of  a  defendant  charged  vyith  mur- 
der, the  fact,  that,  on  an  inquest  held  over  the  body  of  the  deceased,  no 
charge  was  made  against  the  defendant,  and  no  evidence  was  introduced, 
implicating  or  tending  to"implicate  him  in  the  killing,  is  irrelevant  and 
should  be  excluded  from  the  jurj'^,  when  it  is  not  shown  that  any  (^f  the 
witnesses  for  the  State  were  examined  before  the  coroner,  and  their  tes- 
timony could  not  thereby  be  impeached. 

5.  Testimony  taken  before  coroner;  when  in  admissible  on  trial  for  murder. 
The  written  statement  of  the  testimony  of  a  witness  examined  before  a 
coroner,  and  by  him  reduced  to  writing,  on  an  inquest  held  bj'  him  over 
the  body  of  the  deceased,  is  not  competent  evidence  for  a  defendant  on 
trial  for  murder,  on  proof  that  the  witness  had  removed  from  the  State. 

6.  Person  convicted  of  infamous  crime  incompetent  as  a  witness. — At 
common  law  persons  convicted  of  crime  which  rendered  them  infamous, 
such  as  treason,  felony  and  crimen  falsi,  were  incompetent  to  testify  as 
witnesses ;  and,  in  the  absence  of  statutory  provisions  changing  the  com- 
mon law,  that  rule  prevails  in  this  State. 

7.  Same;  conviction  of  petit  larceny  renders  ivitness  incompetent. — A 
conviction  of  petit  larceny  renders  a  witness  infamous,  and,  therefore, 
incompetent  to  testify. 

8.  When  declarations  made  in  presence  of  deceased  incompeterU. — "Where, 
on  the  trial  of  a  defendant  indicted  for  murder,  it  was  shown  that  the  de- 
ceased came  to  his  death  from  a  cut  or  stab  made  at  night  with  a  knife 
or  some  other  sharp  instrument,  the  fact  that  one  who  was  present  at 
the  scene  of  the  crime,  but  who  was  not  examined,  told  a  witness, 
a  short  time  after  the  wound  was  inflicted,  in  the  presence  of  the  de- 
ceased, that  he  did  not  know  who  struck  the  deceased,  that  it  was  too 
dark  to  recognize  any  one,  and  that  the  deceased  heard  the  statement 
and  made  no  rep'y,  is  not  competent  evidence  for  the  defendant,  althougli 
no  eye-witness  to  the  transaction  was  examined,  and  the  State  relied  in 
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part  on  dying  declarations  of  the  deceased,  subsequently  made,  to  show 
tliat  the  defendant  dealt  the  fatal  blow. 

9.  Cross-examination  of  ivitness;  tvhat  competent  to  show  on. — It  is  com- 
petent for  the  State,  on  the  cross-examination  of  a  witness  examined  on 
behalf  of  a  defendant  on  trial  for  murd?r,  and  who  had  testified  to  mate- 
rial facts  relating  to  the  commission  of  the  offense,  for  the  purpose  of  test- 
ing his  bias  or  prejudice,  to  show  that  the  witness  had  been  summoned 
as  a  juror  on  a  former  trial  of  the  cause,  and  that  he  had  then  stated 
on  his  voir  dire,  that  he  liad  no  fixed  opinion  as  to  the  defendant's  guilt 
or  innocence  that  would  bias  his  verdict. 

10.  Malice  implied  from  use  of  deadly  weapon;  character  of  v:eapon  a 
question  for  the  jury. — Malice  may  be  implied  from  the  use  of  a  deadly 
weapon ;  and  the  character  of  the  weapon  used,  whether  deadly  or  other- 
wise, is,  in  most  cases,  a  question  for  the  jury,  to  be  determined  from  its 
description  by  witnesses,  the  nature  of  the  wound  inflicted,  the  opinion 
of  experts,  and  other  circumstances  in  evidence. 

11.  Charge  assuming  pocket-knife  not  a  deadly  v;eapon  erroneous. — The 
refusal  of  a  charge  requested  by  a  defendant  on  trial  for  murder,  which 
assumes,  as  matter  of  law,  that  a  pocket-knife  is  not  a  deadly  weapon,  is 
free  from  error. 

12.  Dying  declarations;  theory  on  which  they  are  admissible  in  evidence. 
Dying  declarations  are  not  admissible  in  evidence  merely  on  the  ground, 
that  they  are  not  wilfully  or  intentionally  false;  but  from  the  necessity 
of  the  case,  in  order  to  bring  man-slayers  to  justice,  and  because,  being 
uttered  under  a  sense  of  impending  death,  the  solemnity  of  the  occasion 
is  tantamount  to  the  safeguard  of  an  oath. 

13.  Same;  weight  of. — If  such  declarations  point  to  the  identity  of  the 
defendant,  as  the  guilty  agent,  with  tlie  same  clearness  and  certainty  as 
if  the  deceased  had  designated  him  by  name,  they  are  entitled  to  as  much 
weight  as  if  the  defendant's  name  had  been  express!}'  mentioned. 

14.  Flight  of  defendant  as  evidence  of  guilt. — The  flight  of  a  defendant 
in  a  criminal  case  may  or  may  not  be  considered  as  a  circumstance  tend- 
ing to  prove  guilt,  depending  on  the  motive  which  i)rompted  it, — whether 
a  con.sciousness  of  guilt  and  a  pending  apprehension  of  being  brought  to 
justice  caused  the  flight,  or  whether  it  was  caused  from  some  other  and 
more  innocent  motive. 

Appeal  from  City  Court  of  Mobile. 

Tried  .before  Hon.  O.  J.  Semmes. 

At  the  November  term,  1880,  of  said  court,  Nat  Sylvester, 
alias  Nathaniel  Sylvester,  the  defendant,  was  indicted  for  the 
murder  of  Jeremiah  Lynch ;  and  at  a  subsequent  term  he  was 
tried  and  convicted  of  murder  in  the  second  degree,  and  sen- 
tenced to  imprisonment  in  the  penitentiary  for  ten  years.  It 
does  not  appear  from  the  record  that  the  prisoner  was  present 
in  court,  either  in  person  or  by  attorney,  when  a  day  was  ap- 
pointed for  his  trial,  and  the  order  made  for  summoning  the 
special  venh^e  •  nor  does  it  appear  that  the  defendant  made  this 
the  ground  of  objection  in  the  court  below.  On  the  day  pre- 
ceding the  day  set  for  the  trial,  on  empaneling  the  regular  jurors 
for  the  week,  one  of  the  jurors,  whose  name  was  on  the  regu- 
lar panel,  and  also  on  the  special  venire  summoned  to  try  the 
defendant,  a  copy  of  which  had  been  served  on  him,  claimed 
and  showed  to  the  court,  that  he  was  exempt  under  the  statute 
from  jury  duty ;  and  he  was  thereupon  excused  from  service 
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on  the  regiilar  panel,  bnt  was  told  by  the  sheriff,  that  he  M^as 
also  on  the  S])ecial  venire^  and  that  he  must  return  on  the  day 
set  for  the  trial.  The  deifendant  was  not  present,  either  in  per- 
son or  by  attorney,  when  the  juror  was  excused.  The  juror 
having  failed  to'  attend  on  the  day  fixed  for  the  trial,  he  was 
fined ;  but  on  a  sul)sequent  day,  on  a  showing  made  by  him, 
that  he  had  misunderstood  the  order  of  the  court  and  the  direc- 
tion of  the  sheriff,  the  fine  was  remitted. 

On  the  trial  it  was  shown  that  the  deceased,  about  seven  or 
eight  o'clock  one  night  in  May,  1872,  was  wounded  on  the 
streets,  in  the  city  of  Mobile,  the  wound  consisting  of  a  smooth 
cut  or  stab  in  the  left  breast,  about  half  an  inch  in  length,  the 
depth  of  which  was  not  known,  made  by  some  sharp  instru- 
ment, it  being  such  a  wound  as  could  have  been  made  by  an 
ordinary  poc-ket-knife ;  that  from  the  effects  of  the  wound  he 
died  a  few  days  after  it  was  inilicted,  and  that  he  was  at  the 
time  a  policeman  of  said  city.  Xone  of  the  witnesses  exam- 
ined on  the  trial  saw  the  fatal  blow,  or  the  person  by  whom  it 
was  given.  The  evidence  for  the  State,  however,  tended  to 
show  that  the  deceased  was  wounded  while  he  was  on  duty  as 
a  policeman,  and  while  he,  with  another  policeman  by  the  name 
of  Finnegan,  was  in  the  act  of  arresting  one  of  four  or  five  ne- 
groes, who  were  committing  a  breach  of  the  peace,  and  among 
whom  was  the  defendant,  a  "  very  black  negro ;"  and  that  the 
defendant  inflicted  the  wound.  The  evidence  tending  to  show 
that  the  defendant  was  the  guilty  agent,  consisted  of  a  confes- 
sion made  by  him,  of  dying  declarations  made  by  the  deceased, 
and  other  evidence  circumstantial  in  its  nature.  It  was  also 
shown  that  the  defendant  left  the  city  of  Mobile  on  the  day 
following  the  night  when  the  deceased  was  wounded,  under  cir- 
cumstances tending  to  show  that  he  had  received  information 
that  officers  of  the  law  were  after  him,  and  that  his  purpose  in 
leaving  was  to  evade  arrest;  and  that  in  July,  1879,  he  was  ar- 
rested in  Pensacola,  Florida,  where  he  was  known  by  a  differ- 
ent name,  and  was  thence  brought  to  Mobile  and  there  lodged 
in  jail.  Several  witnesses  were  examined  by  the  State's  solici- 
tor as  to  declaration  made  by  the  deceased  after  he  was  wound- 
ed. These  declarations  were  made  at  different  times,  and  "un- 
der such  circumstances  as  to  fall  under  the  class  of  dying  de- 
clarations." They  related  principally  to  the  person  by  whom 
the  wound  was  inflicted.  According  to  the  testimony  of  the 
several  witnesses  on  this  point,  to  one  of  them  he  stated  the 
name  of  the  party  who  struck  him  to  be  Nat  Sylvier ;  to  an- 
other, that  the  name  was  Nat  Sylveste ;  to  another,  that  the 
name  was  Nat  Sylvester ;  and  to  another,  that  the  name  was 
Nat  Sylveste  or  Nat  Sylvester.  The  only  declaration  made  by 
him  touching  the  circumstances  under  which  he  was  wounded, 
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was,  "  that  some  negroes  were  in  a  row,  and  while  in  the  act  of 
arresting  one  of  them,  he  was  stabbed."  It  was  also  shown 
that  the  defendant,  prior  to  the  killjng,  was  known  by  the 
name  of  Nat  Sylveste  and  also  by  the  name  of  Nat  Sylvester. 
There  was  also  evidence  tending  to  show  that  'at  the  time  the 
deceased  was  wounded  it  was  very  dark. 

That  the  wound  was  inflicted,  and  that  Lynch  died  from  its 
effect,  does  not  seem  to  have  been  controverted  in  the  court  be- 
low. It  appears  that  the  line  of  defense  was,  (1)  that  the  defend- 
ant was  not  the  guilty  agent,  and  that  the  deceased  erred  in  stat- 
ing in  his  dying  declarations  that  he  inflicted  the  fatal  wound ; 
and  (2)  that  the  blow  was  stricken  in  a  mutual  rencounter.  The 
defendant  introduced  evidence  tending  to  discredit  the  witness 
for  the  State  who  testified  to  a  confession  by  the  defendant 
that  he  inflicted  the  blow ;  also  tending  to  show  that  at  the 
time  the  deceased  was  stabbed  pistol-shots  at  or  near  the  place 
were  heard,  and  also  evidence  tending  to  establish  an  alihi. 
He  examined  as  a  witness  one  Cain  who  was  the  coroner  of 
Mobile  county  in  1872,  and  who  had,  on  an  inquest  held  by 
him  over  the  body  of  the  deceased,  examined  witnesses  and 
caused  their  testimony  to  be  reduced  to  writing.  This  witness  was 
asked  by  the  defendant,  w^iether  any  charge  was  then  made 
against  the  defendant,  but,  on  objection  made  by  the  State  to 
the  question,  the  court  refused  to  allow  the  witness  to  answer 
it,  "unless  the  defendant  expected  to  show  that  some  of  the 
witnesses  on  this  trial  testified  before  the  coroner,  which  had 
not  been  done  up  to  this  time ;"  and  to  this  ruling  the  defend- 
ant excepted.  The  defendant  then  asked  tbe  witness  this  ques- 
tion :  "  Was  there  or  not  at  that  time  before  you  any  evi- 
dence implicating,  or  tending  to  implicate  Nat  Sylvester 
in  the  killing  of  jerry  Lynch."  To  this  question  the  State 
objected,  the  objection  was  sustained,  and  the  defendant  ex- 
cepted. The  witness  was  then  handed  a  paper,  a  copy  of  which 
is  made  an  exhibit  to  the  bill  of  exceptions,  "  which  he  identi- 
fied as  the  testimony  of  James  Finnegan  before  the  coroner's 
jury  at  the  inquest  held  over  the  body  of  the  deceased.  The 
witness  then  testified  that  James  Finnegan  had  left  Mobile,  and 
witness  had  not  seen  or  heard  of  him  since  the  inquest.  The 
State's  solicitor  here  admitted,  that  a  sealed  envelop,  addressed 
'  James  Finnegan,  McGregory's  Landing,  Iowa,'  postmarked  as 
mailed  in  Mobile,  Ala.,  Aug.  19th,  and  returned  to  the  writer, 
Sept.  24th,  1881,  contained  a  letter  which  was  addressed  and 
mailed  (as  shown  by  the  envelop)  by  the  attorney  of  the  de- 
iendant  to  said  Finnegan,  according  to  information  given  such 
attorney  as  to  the  last  residence  of  said  Finnegan  by  the  clerk 
of  the  court  and  the  witness  Bressinglmm ;  and  that  such  letter 
was  forwarded  to  its  destination  and  returned,  because  the  said 
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Finnegan  could  not  be  there  found."  It  was  also  shown  that 
Finnegan  left  this  State  a  short  time  after  Lynch's  death,  and 
had  never  since  been  he^rd  of.  The  defendant  then  offered  to 
read  the  testimony  of  said  Finnegan  to  the  jury ;  but  the  State 
objected,  the  objection  was  sustained,  and  the  defendant  ex- 
<3epted.  The  defendant  "tlien  introduced  as  a  witness  one 
Scott  Smith,  but  the  State  objected  to  said  Smith  being  allowed 
to  testify,  on  the  ground  that  he  had  been  convicted  of  petit 
larceny."  The  defendant  admitted  that  said  Smith  had  been 
convicted  of  and  sentenced  for  petit  larceny  in  the  City  Court  of 
Mobile,  but  insisted  on  his  competency.  The  court  sustain-ed 
the  objection  made  by  the  State,  and  refused  to  allow  the  wit- 
ness to  testify,  and  the  defendant  excepted.  The  defendant 
also  examined  as  a  witness  one  Sawyer,  who  testified,  in  sub- 
stance, that  on  the  night  the  deceased  was  stabbed,  he  was  walk- 
ing along  Royal  street,  in  the  city  of  Mobile,  and  when  he  had 
reached  a  stated  point  he  heard  two  pistol-shots  fired  and 
stopped,  and  in  a  few  minutes  Jerry  Lynch  and  a  man  named 
James  Finnegan  came  up,  when  Lynch  said  that  he  had  been 
stabbed,  and  asked  witness  to  help  him ;  and  that  witness  then 
asked  Lynch  whether  he  knew  the  name  of  the  man  that 
stabbed  him,  and  Lynch  replied  that  he  did  not;  that  witness 
then  asked  Lynch  whether  he  could  describe  the  man,  and 
Lynch  said  he  could,  stating  that  he  was  a  yellow  negro ;  and 
that  witness  and  Finnegan  then  accompanied  Lynch  to  the 
guard-house.  The  defendant  then  offered  to  prove  by  this  wit- 
ness that  he  asked  Finnegan  that  night,  in  the  presence  of  the 
deceased,  whether  lie  knew  who  stabbed  the  deceased,  and  that 
Finnegan  replied  that  he  did  not  know  who  stabbed  him,  that 
it  was  too  dark  for  them  to  recognize  any  one ;  and  that  tlie 
deceased  heard  tliis  statement  and  did  not  reply  or  say  any 
thing.  On  the  objection  of  the  solicitor  the  court  would  not 
allow  the  defendant  to  make  the  offered  proof,  and  he  except- 
ed. On  cross-examination,  the  solicitor  asked  this  witness, 
M^hether  he  was  not  summoned  as  a  juror  on  a  former  trial  of 
this  case,  stating  to  the  court  that  he  expected  to  show  that  the 
witness  was  summoned  as  such  juror,  and  that  he  then  swore 
that  he  had  no  fixed  opinion  that  would  bias  his  verdict.  To 
this  question  the  defendant  objected,  but  his  objection  was 
overruled,  and  he  excepted.  The  witness  having  answered  in 
the  affirmative,  the  solicitor  then  asked  him,  what  answer  he 
made  when  the  clerk  asked  him,  on  the  voir  dire,  whether  he 
had  a  fixed  opinion  as  to  the  defendant's  guilt  or  innocence  that 
would  bias  his  verdict.  To  this  question  the  defendant  object- 
ed, and  the  court  overruled  his  objection,  and  he  excepted. 
The  witness  answered  that  his  reply  to  the  question  was,  that 
he  did  not  have  "  such  fixed  opinion."     Other  exceptions  were 
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reserved  by  the  defendant  to  the  rulings  of  the  lower  court 
on  the  admissibility  of  evidence ;  but,  as  they  are  passed  on  to- 
gether by  this  court,  without  discussion,  it  is  not  deemed  im- 
portant to  state  the  facts  upon  which  they  are  based.  The  bill 
of  exceptions  purports  to  set  out  all  the  evidence 

The  court,  in  its  genei-al  charge,  instructed  the  jury,  inter 
«^m,  that  if  they  "  found  from  the  evidence  that  the  wound 
was  made  with  a  deadly  weapon,  a  presumption  of  malice  would 
arise,  unless  the  evidence  in  the  case  negatived  the  idea  of  mal- 
ice." To  this  portion  of  the  general  charge  the  defendant  ex- 
cepted. The  defendant  then  asked  the  court  in  writing  to  give 
to  the  jury  the  following  charges,  among  others:  20.  '*If  you 
believe  from  the  evidence  that  Jeremiah  Lynch  and  anoth- 
er officer  went  towards  a  crowd  of  negroes,  and  a  mutual  en- 
counter then  ensued,  in  which  one  or  more  shots  were  fired, 
and  in  which  the  deceased  received  the  fatal  blow  from  the 
prisoner,  and  that  the  wound  received  by  the  deceased  was  a 
straight  smooth  cut  or  stab,  not  more  than  a  half  inch  long,  and 
such  as  a  pocket-knife  of  ordinary  size  could  have  made,  and  of 
unknown  depth;  and  if  the  evidence  wholly  fails  to  prove  to 
yon  any  other  description  of  the  instrument  with  which  the 
wound  was  made,  or  any  other  details  of  the  stabbing,  you  can 
not  find  the  defendant  guilty  of  mnrder  in  any  degree."  21. 
"  If  you  believe  from  the  evidence  that  Jeremiah  Lynch  and 
another  officer  went  to  arrest  a  crowd  of  negroes,  and  a  mutual 
encounter  ensued,  in  which  one  or  more  shots  were  fired,  and 
in  which  the  deceased  received  the  fatal  blow  from  the  prison- 
er, and  that  tlie  wound  received  by  the  deceased  was  a  straight 
cut  or  stab,  not  more  than  a  half  inch  long,  and  such  as  a  pock- 
et-knife of  ordinary  size  could  have  made,  and  of  unknown 
depth ;  and  if  the  evidence  wholly  fails  to  prove  to  you  any 
other  description  of  the  instrument  with  which  the  wound  was 
made,  or  any  other  details  of  the  stabbing,  you  can  not  find  the 
prisoner  guilty  of  murder  in  any  degree."  22.  "If  you  believe 
from  the  evidence  that  there  was  a  mutual  encounter  between 
some  negroes,  of  whom  the  defendant  was  one,  on  the  one  side^ 
and  the  deceased  and  another  officer,  on  the  other  side,  and 
that  in  such  encounter  the  officers,  or  one  of  them,  shot  one  or 
more  times  at  the  negroes,  and  the  prisoner  stabbed  the  de- 
ceased ;  and  if  the  evidence  wholly  fails  to  prove  to  you  who 
began  such  encounter,  or  who  was  at  fault  in  it,  and  also  fails 
to  show,  whether  the  shooting  was  done  before  the  stabbing,  or 
the  stabbmg  was  done  before  the  shooting ;  and  fails  to  show% 
whether  the  prisoner  could  or  could  not  have  escaped  great  and 
imminent  danger  to  his  life,  without  stabbing  the  deceased  ;  then 
you  must  find  the  defendant  not  guilty."  5.  "  A  man's  dying 
declarations  are  never  equivalent  to  more  than  the  testimony 
Vol.  lxxi. 
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of  one  witness,  and  there  is  no  rule  of  law  requiring  the  jury 
to  even  give  them  equal  consideration  with  the  testimony  of 
one  witness  who  is  upon  the  stand,  and  subjected  to  a  cross- 
examination.  They  are  simply  allowed  to  go  to  the  jury,  be- 
cause of  the  presumption,  that  such  declarations  are  not  wil- 
fully or  intentionally  false."  These  charges  the  court  refus'ed 
to  give,  and  the  defendant  separately  excepted. 

The  court,  at  the  request  of  the  solicitor  for  the  State,  gave 
to  the  jury  the  following,  among  other  charges,  to  which  the 
defendant  duly  excepted,  to-wit :  2.  "If  the  jury  believe  that 
Jeremiah  Lynch,  in  each  of  his  dying  declarations,  referred 
only  to  the  prisoner  at  the  bar,  and  to  no  one  else,  as  the  man 
who  stabbed  him,  then  they  should  attach  the  same  weight  to 
those  declarations  as  if  the  dying  man  had  made  mention  of  the 
prisoner's  .en  tire  name  at  each  time  that  he  stated  who  stabbed 
him."  3.  "  That  flight  may  be  considered  by  them,  in  con- 
nection with  the  other  evidence,  as  a  circumstance  of  guilt;  and 
the  jury  may  also  look  to  the  changing  of  name,  and  to  every 
other  circumstance,  as  well  as  to  whatever  positive  evidence 
that  has  been  presented  in  the  case,  to  arrive  at  a  conclusion  of 
the  defendant's  guilt."  The  solicitor  also  requested  another 
charge,  numbered  1,  which  need  not  be  set  out. 

Gregory  L,  Smith,  for  appellant. 

H.  C.  Tompkins,  Attorney-General,  and  Francis  B.  Clark,, 
Jr.,  for  the  State. 

SOMERVILLE,  J. — The  record  in  this  case  fails  to  show 
that  the  defendant  was  personally  present  in  court  when  a  day 
was  fixed  for  his  trial,  and  the  order  was  made  for  summoning 
the  special  venire.  It  is  insisted  by  appellant's  counsel  that 
this  defect  is  a  reversible  error.  The  same  point  was  raised 
in  Hall  v.  The  State,  40  Ala.  698,  and  was  there  left  undecided,, 
the  court,  however,  expressing  the  opinion  with  emphasis,, 
"that  it  is  the  safer  and  better  course  to  have  the  prisoner  in 
court  when  such  orders  are  made,  and  that  the  record  should  so 
affirm,"  In  the  case,  of  Spioer  v.  The  State,  69  Ala.  159,  we 
held,  that,  in  every  capital  felony,  the  record  must  affirmatively 
show  that  the  court  ajypointed  a  day  for  the  trial  of  the  pris- 
oner, and  that  the  making  of  such  order  can  not  be  presumed 
from  the  mere  silence  of  the  record ;  nor  would  the  necessity 
for  it  be  waived  by  the  fact  that  the  prisoner  proceeded  to  trial 
without  objection.  It  is  certainly  the  undoubted  right  of  every 
defendant  to  be  present  at  each  stage  of  a  criminal  procedure 
by  which  his  liberty  may  be  affected,  or  his  life  be  put  in  jeop- 
ardy.    And  the  settled  rule  seems  to  be,  especially  in  capital 
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cases,  that  the  record  must  affirmatively  show  such  presence,  in 
the  absence  of  which  it  would  be  unsafe  for  the  aj^pellate  court 
to  presume  it. — 1  Bish.  Cr.  Procedure,  §  1180.  There  are  few, 
if  any  preliminary  proceedings,  prior  to  the  verdict,  of  more 
importance  in  criminal  trials  than  legislative  details  securing 
the  right  to  have  a  fair  and  impartial  jury.  Of  these  the  most 
vital,  in  many  cases,  often  is  the  order  appointing  a  day  for 
trial  and  fixing  the  number  of  jurors  to  be  summoned.  Such 
an  order  should  never  be  made  in  the  absence  of  a  defendant, 
and  we  must  not  presume  he  was  present  when  the  record 
omits  to  show  the  fact  by  positive  affirmation.  We  believe  it 
to  be  the  sounder  rule,  and  the  one  more  in  harmony  with  the 
past  decisions  of  this  court  on  similar  questions,  tiiat  the  defect 
presented  for  our  consideration  is  a  reversible  error,  and  that 
the  failure  of  the  prisoner  to  object  was  no  waiver. — Spicer 
V.  The  State,  supra  ;  1  Bish.  Cr.  Proc.  §  271.  The  distinction 
between  the  principle  settled  here  and  that  in  Paris'  case 
(36  Ala.  232)  is  fully  pointed  out  in  Spider  v.  The  State,  8up>ra, 
and  nothing  need  be  added  on  that  point.  The  two  decisions 
are  in  perfect  harmony. 

Without  deciding  it  to  be  error  to  excuse  a  juror  from 
service  before  a  capital  felony  is  regularly  called  for  trial,  when 
he  is  shown  to  be  exempt  by  statute,  we  are  of  opinion  that  the 
safer  practice  is  not  to  excuse  any  juror  in  advance  of  the  trial 
until  he  claims  the  privilege  of  such  exemption  on  his  name 
being  regularly  drawn. — Parsons  v.  The  State,  %'i  Ala.  50. 

Tliere  was  no  error  in  sustaining  the  objection  of  the  solicitor 
to  the  questions  propounded  to  the  witness  Cain.  It  was  totally 
immaterial  as  to  whether  or  not  any  charge  had  been  made 
against  the  defendant  upon  the  occasion  of  the  coroner's  in- 
quest touching  the  present  homicide.  It  does  not  appear  that 
any  of  the  State  witnesses  had  testified  before  the  coroner,  and 
the  questions  propounded  could  have  no  pertinency  except  for 
the  purpose  of  impeachment  in  such  event.  The  guilt  or  in- 
nocence of  the  prisoner  .can  in  no  manner  be  affected  by  ex 
jxirte  statements  made  in  his  absence,  whether  they  be  inculpa- 
tory or  exculpatory. 

For  like  reason  the  written  statement  of  the  witness  Fin- 
negan,  taken  at  the  coroner's  inquest,  was  properly  excluded, 
especially  in  view  of  the  fact  that  the  witness  was  not  shown 
to  be  deceased. — Dupree  v.  Ths  State,  33  Ala.  380. 

The  court  properly  excluded  the  testimony  of  the  witness 
Scott  Smith,  which  was  offered  by  the  defendant.  He  was 
shown  to  have  been  duly  convicted  of  the  offense  of  petit 
larceny,  and  this  fact  operated  to  entirely  disqualify  him  from 
testifying  in  a  court  of  justice.  At  common  law,  persons  con- 
victed of  crimes  which  rendered  them  infamous  were  excluded 
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from  being  witnesses.  An  infamous  crime  was  regarded  as 
•comprehending  treason,  felony,  and  criTnen  falsi,  and,  in  the 
absence  of  existing  statutory  provisions,  the  common  law  rule 
is  now  the  law  of  this  State. — Taylm'  v.  The  State,  62  Ala.  164. 
We  are  of  opinion  that  a  conviction  of  petit  larceny  at  common 
law  rendered  a  witness  infamous.  Grand  and  2)etit  larceny, 
according  to  the  better  opinion,  Avere  both  felonies  at  common 
law.— Bish.  Cr.  L.  §  974 ;  1  Hale,  P.  C.  c.  43,  p.  503.  Lord 
Coke  says  that  one  convicted  of  petit  larceny  might  be  placed 
in  the  public  pillory  within  the  discretion  of  the  judges,  and 
this  was  a  punishment  attached  to  infamous  crimes. — 3  Just. 
218.  It  is  the  actnal  conviction  and  not  the  mere  fact  of  guilt 
which  disqualifies.  So  it  is  the  nature  of  the  crime,  and  not 
the  magnitude  of  the  punishment,  which  constitutes  a  blemish 
on  the  moral  character,  and  thereby  incapacitates  to  testify  by 
rendering  infamous.  The  test  seems  to  be,  "whether  the 
crime  shows  such  depravity  in  the  perpetrator,  or  such  a  dis- 
position to  pervert  public  justice  in  the  courts,  as  creates  a 
violent  presumption  against  his  truthfulness  under  oath." 
1  Bish.  Cr.  L.  §  974  Upon  reason  and  authority  alike,  we  think 
the  witness  was  incompetent,  and  such  seems  to  be  the  uniform 
holding  of  the  courts  both  in  England  and  America. — 1  Whart. 
Ev.  §  397,  note:  Pendock  v.  Mackinder,  Willes  (Com.  Pleas), 
Rep.  665;  Zyfo^d  v.  Farrar,  31  N.  II.  (11  Post.),  314;  StaU 
V.  Gardner,  1  Root,  485.  It  was  incompetent  to  prove  what 
was  said  by  the  witness  Sawyer  to  Finnegan  in  the  presence  of 
Lynch,  the  deceased.  No  admission  of  the  deceased  would  be 
admissible  in  evidence  against  the  State,  except  as  part  of  the 
re^  gestw.     It  would  be  mere  hearsay. 

The  questions  put  to  Sawyer,  touching  his  previous  expres- 
sions of  opinion  when  summoned  as  a  juror  in  the  case,  were 
manifestly  proper  on  cross-examination,  as  they  served  to  test 
his  l)ias  or  prejudices  which  had  a  tendency  to  color  his  testi- 
mony. 

The  charge  given  by  the  court,  of  its  own  motion,  was  cor- 
rect. If  the  fatal  wound  was  inflicted  with  a  deadly  weapon, 
this  would  be  a  fact  from  which  the  existence  of  malice  could 
be  inferred  on  the  part  of  the  perpetrator,  and  the  character  of 
the  weapon  used,  whether  deadly  or  otherwise,  is  in  most  cases 
a  question  for  the  jury,  to  be  determined  from  its  description 
by  witnesses,  the  nature  of  the  wound  inflicted  with  it,  the 
opinion  of  experts,  and  other  circumstances  in  evidence. 

The  written  charges  numbered  20,  21  and  22,  which  were 
requested  by  the  defendant,  were  properly  refused.  They  en- 
tirely exclude  from  the  jury  the  important  consideration  that 
the  deceased  was  an  ofiicer  of  the  law,  and  was  killed  while  in 
the  act  of  making  a  lawful  arrest,  and  erroneously  assume  that 
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the  killing  was  perpetrated  in  a  mutual  encounter  between  com- 
batants fighting  on  equal  terms.  They  further  falsely  assume 
as  a  truism,  that  an  ordinary  pocket-knife,  capable  in  its  use  of 
producing  death,  may  not  be  a  deadly  weapon. 

The  iifth  charge  was  also  properly  refused.  Dying  declara- 
tions are  not  admissible  in  evidence  merely  on  the  ground  that 
they  are  not  wilfully  or  intentionally  false.  They  are  admitted 
rather  from  the  necessity  of  the  case,  in  order  to  bring  man- 
Slayers  to  justice,  and  because,  being  uttered  under  a  sense  of 
impending  death,  the  solemnity  of  the  occasion  is  tantamount 
to  :the  safeguard  of  an  oath. 

If  these  declarations  pointed  to  the  identity  of  the  defendant, 
as  the  perpetrator  of  the  killing,  with  the  same  clearness  and 
certainty  as  if  the  deceased  had  designated  him  by  name,  they 
were  entitled  to  as  much  weight  on  the  part  of  the  jury  as  if 
defendant's  name  had  -been  expressly  mentioned.  We  under- 
stand the  second  charge,  given  on  request  of  the  solicitor,  to 
only  assert  this  view. 

The  third  charge,  given  on  request  of  the  solicitor,  was  also 
unobjectionable.  The  flight  of  a  defendant  may  or  may  not 
be  considered  as  a  circumstance  tending  to  prove  guilt,  as  this 
depends  upon  whether  the  motive  of  such  flight  had  its  origin 
in  a  consciousness  of  guilt,  and  a  pending  apprehension  of 
being  brought  to  justice;  or  whether,  on  the  other  hand,  it  can 
be  explained  as  attributable  to  other  and  more  innocent  motives. 

The  flrst  charge  given  at  the  instance  of  the  solicitor  was 
obscure  and  involved  in  meaning,  and  was  not  entirely  free, 
perhaps,  from  the  vice  of  being  misleading.  This,  however, 
could  have  been  corrected  by  requesting  a  counter  explanatory 
charge  in  behalf  of  the  defendant. 

There  is  nothing  in  the  other  exceptions  to  the  evidence. 

For  the  error  in  the  record  flrst  mentioned,  the  judgment  of 
the  City  Court  must  be  reversed  and  the  cause  remanded  for  a 
new  trial.  In  the  meanwhile  the  prisoner  will  be  held  in  cus- 
tody until  discharged  by  due  course  of  law. 


Harris  i?.  Miller. 

Contest  of  Claim  of  Eocemjjtion  to  a  Debt  sougld  to  he  sub- 
jected hy  Garnishment  to  Payment  of  a  Judgment. 

1.     Garnishment ;  a  legal  proceeding. — A  garnishment  is  not  an  equi- 
table, but  essentially  a  legal  proceeding ;  aiid  onlj*  such  demands  as  the 
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debtor,  by  an  action  at  law  in  his  own  name,  can  enforce,  the  creditor 
may  therebj'  reach  and  condemn. 

2.  Same ;  when  legal  demand  can  not  be  subjected. — If,  however,  a 
legal  demand  is  complicated  and  involved  with  matters  strictly  and 
purely  of  equitable  cognizance,  which  must  be  adjusted  before  full  and 
complete  justice  can  be  done,  it  can  not  be  reached  by  garnishment,  and 
the  parties  will  be  remitted  to  a  court  of  equity. 

3.  Sale  of  land  under  power  contained  in  mortgage,  where  mortgagee 
becomes  the  purchaser;  effect  of. — A  sale  of  land  under  a  power  contained 
in  a  mortgage,  at  which  the  mortgagee  becanie  the  purchaser,  at  a  bid 
less  than  the  mortgage  debt,  cuts  off  and  bars'the  equity  of  redemption, 
and  the  mortgage  debt  is  thereby  satisfied  and  extinguished  to  the  extent 
and  amount  of  the  mortgagee's  bid,  by  mere  operation  of  law;  and 
thereafter  the  mortgagee  can  jiiaintain  an  action  at  law  to  recover  oAly 
so  mui'h  of  the  debt  as  his  bid  may  not  have  satisfied. 

4.  Same  ;  may  be  disaffirmed  in  equity  by  mortgagor. — Such  sale  is 
binding  on  the  mortgagee,  and  can  only  be  disaffirmed  at  the  election  of 
the  mortgagor,  or  those  claiming  under  him,  if  seasonably  expressed, 
and  by  them  only  in  a  court  of  equity.  A  court  of  law,  looking  only  to 
the  legal  title  vested  in  the  mortgagee,  and  being  incapable  of  adjusting 
the  equities  between  the  parties,  and  of  granting  the  relief  essential  to  a 
termination  of  all  litigation,  and  to  full  and  complete  justice  between 
them,  can  not  avoid  the  sale. 

5.  Same  ;  wlien  bid  less  than  debt,  balance  of  debt  a  lawful  charge  under 
the  statute  of  redenijdion. — Where  a  sale  of  land  is  made  under  a  power 
contained  in  the  mortgage,  and  the  mortgagee  becomes  the  purchaser  at 
a  bid  less  than  the  amount  of  the  mortgage  debt,  conceding  that  the 
statutory  right  of  redemption  extends  to  such  a  sale,  a  question  not  de- 
cided, the  balance  of  the  debt  is  a  lauful  charge  on  the  land,  which  the 
mortgiigor  coming  to  redeem  is  bound,  under  the  statute,  to  pay ;  and  an 
offer  to  redeem  which  does  not  include  such  balance,  is  insufficient. 

(3.  Same ;  ivhen  tender  insufficient. — In  such  case  a  tender  by  the 
mortgagor  of  the  amount  bid  by  the  mortgagee,  with  ten  per  cent,  per 
annum,  is  insufficient,  although  accompanied  by  an  f)ffer  to  pay  all  law- 
ful charges,  where  it  is  manifest  that,  in  the  use  of  the  words  "lawful 
charges"  in  the  offer,  he  did  not  intend  to  include  the  balance  due  on  the 
mortgage  debt. 

7.  Offer  to  redeem  lands ;  effect  on  sale  in  a  court  of  law. — Estoppels 
or  ratifications  resting  merely  in  parol  can  not,  in  a  court  of  law,  affe(^t 
the  title  to  land ;  and  hence,  an  offer  to  redeem  land  sold  under  a  power 
contained  in  a  mortgage,  resting  merely  in  parol,  can  not,  in  a  court  of 
law,  be  deemed  a  ratification  Or  confirmation  of  the  sale,  even  if  that 
court  could  inquire  into  the  affirmance  or  disaffirmance  of  such  sale. 

Appeal  from  Hale  Circuit  Court.  • 

Tried  before  Hon.  Geo.  H.  Craig. 

This  was  a  contest  of  an  exemption  claimed  by  Frank  M. 
Harris,  the  appellant,  to  a  debt  which  William  H.  Locke  owed 
him,  and  which  William  G.  Miller,  the  appellee,  sought,  by 
process  of  garnishment,  to  subject  to  the  payment  of  a  judg- 
ment for  $243.87,  which  he  recovered  on  18th  April,  1877,  in 
the  Circuit  Court  of  Hale  county  against  Harris.  The  garnish- 
ment was  issued  on  11th  July,  1877,  and  was  served  on  the 
same  day.  The  admissions  and  statements  made  by  the  gar- 
nishee in  his  answer,  which  was  filed  on  13th  October,  1877, 
may,  for  the  purposes  of  this  report,  be  stated  as  follows :  On 
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22nd  of  February,  1873,  the  garnishee  borrowed  from  Harris 
$800,  and  gave  him  his  promissory  note  for  $864,  the  amount 
borrowed  and  interest  for  one  year,  payable  on  22nd  of  Fe\>- 
ruary,  1874 ;  and  on  the  same  day,  to  secure  the  payment  of 
this  note,  he  executed  to  Harris  a  mortgage  on  an  undivided 
half  interest  in  a  certain  house  and  lot  situated  in  the  town  of 
Greensboro,  and  also  on  an  undivided  half  interest  in  a  certain 
tract  or  parcel  of  land  near  Greensboro,  containing  fifty  acres, 
with  a  power  of  sale  on  default.  On  1st  March,  1875,  default 
having  been  made  in  the  payment  of  the  note,  the  property 
ccmveyed  by  the  mortgage  was  sold  under  the  power  of  sale, 
one  Breen  purchasing  the  mortgaged  interest  in  the  tract  of 
land  near  Greensboro  for  §175,  and  Harris  bidding  in  for  him- 
self the  half  interest  in  the  lot  in  Greensboro,  at  $500.  On 
23rd  of  February,  1877,  the  garnishee  tendered  to  Harris  the 
sum  of  $600  to  redeem  the  interest  in  the  lot  in  Greensl)oro 
bid  in  by  him,  and  also  "  at  the  same  time  tendered  to  the  said 
Harris  any  and  all  lawful  charges  that  he  might  have."  Tiiis 
tender  Harris  refused  to  accept,  and  also  refused  to  inform  the 
garnishee  whether  or  not  there  were  "  any  other  lawful  charges 
due  him."  The  garnishee  was  in  possession  of  this  property 
at  the  time  he  tiled  his  answer. 

On  30th  October,  1877,  Harris  filed  with  the  clerk  of  the 
Circuit  Court  his  aflidavit,  claiming  the  balance  due  on  the  debt 
as  exempt,  and  stating  the  amount  of  such  balance  to  be  $760 ; 
and  with  his  affidavit  he  filed  an  inventor}-  of  his  personal 
property,  as  required  by  statute,  which  aggregated  in  value 
$240.  "On  25th  March,  1878,  Miller,  the  plaintiff  in  the  judg- 
ment, filed  his  affidavit  under  the  statute,  contesting  the  claim 
of  exemption,  and  averring,  "that  in  the  belief  of  this  affiant 
the  said  claim  is  invalid  in  part,  and  specifies  and  says,  that  the 
indebtedness  of  the  garnishee.  W.  H.  Locke,  to  him,  the  said 
Harris,  was,  at  the  time  of  the  service  of  said  garnishment, 
$902.97,  as  shown  by  the  answer  of  said  Locke  as  garnishee, 
and  not  $760,  as  stated  by  said  Harris  in  his  claim  of  exemp- 
tion ;  and  that  at  this  time  the  amount  of  said  Locke's  indebt- 
edness to  said  Harris  is  $948.29,  and  that  said  amount,  due  from 
Locke,  together  with  the  personal  property  claimed  by  said 
Harris  in  his  affidavit  of  exemption,  amounts  to  more  than 
$1,000,  the  amount  allowed  him  by  law." 

On  the  trial  of  the  contest,  had  at  the  spring  term,  1879,  of 
said  court,  on  an  issue  made  up  under  the  statute,  the  gar- 
nishee, Locke,  was  examined  as  a  witness  on  behalf  of  the 
plaintiff,  and  the  defendant  on  his  own  behalf.  The  loan  of  the 
money,  the  execution  of  the  mortgage,  the  sale  under  the  power 
contained  therein,  and  the  purchases  by  Breen  and  the  de- 
fendant were  shown  by  the  testimony  of  both  witnesses  to  be 
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substantially  as  stated  in  the  answer  of  the  garnishee.  The 
testimony  of  Locke  as  to  the  tender  was,  that  on  23rd  of  Feb- 
ruary, 1877,  he  tendered  to  Harris  $600,  "and  offered  the 
amount  paid  by  said  Harris  for  the  interest  in  said  house  and 
lot  at  said  mortgage  sale,  $500  with  ten  per  cent,  per  annum 
thereon,  and  offered  to  pay  all  other  lawful  charges  which  said 
mortgagee  had  against  him,  to  redeem  said  interest  in  said 
house  and  lot,  which  said  Harris  refused  to  accept."  He  also 
testified,  that  "  there  was  then  due  on  the  said  note  and  mort- 
gage $933.12,  together  with  the  lawful  charges  for  advertising 
and  selling  said  property."  On  cross-examination,  however,  he 
testified  that,  in  arriving  at  this  amount  "  he  had  included  the 
$500  bid  by  Harris  for  the  house  and  lot  upon  the  assumption, 
that  by  the  tender  of  the  $600  the  title  to  the  house  and  lot 
was  restored  to  witness,  and  that  Harris  had  no  mortgage 
thereon,  but  that  he,  witness,  owed  Harris  the  amount  of  the 
tender  as  a  debt ;  .  .  .  that  the  amount  so  tendered  he 
included  as  an  unsecured  indebtedness  from  him  to  Harris,  and, 
in  stating  his  present  indebtedness  to  Harris,  he  did  not  treat  the 
$500  bid  at  the  sale  as  a  credit  on  his  mortgage ;  and  that  if  it 
were  so  treated,  holding  his  tender  as  insufficient,  and  the  title 
to  the  house  and  lot  still  in  Harris,  by  the  purchase  at  the 
mortgage  sale,  his  indebtedness  "  would  be  decreased  by  that 
amount  and  interest  thereon.  He  further  testified,  that  he 
made  the  tender  under  advice  of  counsel,  by  whom  he  was  ad- 
vised, that  he  could  redeem  from  Harris  by  paying  the  amount 
of  the  bid,  $500,  ten  per  cent,  per  annu7n  thereon,  and  all  law^- 
ful  charges.  The  defendant  testified  that  he  declined  to  re- 
ceive the  tender  "or  any  thing  less  than  the  amount  due  on  the 
note  and  mortgage." 

This  being  the  substance  of  the  evidence  introduced  on  the 
trial,  the  court,  at  the  written  request  of  the  plaintiff,  charged 
the  jury  "that  under  the  evidence  in  this  case  $179.50  of  the 
debt,  which  garnishee,  W.  H.  Locke,  owed  the  defendant,  F. 
M,  Harris,  is  liable  to  the  satisfaction  of  plaintiff's  debt,  and 
that  their  verdict  must  be  in  favor  of  the  plaintiff,  condemning 
$179.50  of  the  Locke  debt."  The  defendant  excepted  to  this 
charge,  and  asked  the  court  in  writing  to  charge  the  jury  as 
follows  :  "  If  the  jury  believe  from  the  evidence  that  the  tender 
of  Locke  to  Harris  of  $600  was  less  in  amount  than  was  then 
due  on  the  debt  from  Locke  to  Harris,  secured  by  mortgage, 
with  interest  thereon,  and  all  other  lawful  charges,  then  such, 
tender  does  not  have  the  effect  to  re-invest  Locke  with  the  title 
to  the  house  and  lot,  which  Harris,  the  mortgagee,  had  pur- 
chased at  a  sale  under  the  mortgage  to  him  for  $500 ;  and  such 
sum  of  $500  can  not  be  treated  as  a  debt  still  due  Harris  fi-om 
Locke,  but  as  a  credit  on  the  mortgage  debt,  thereby  reducing 
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the  amount  which  Locke  owed  on  said  mortgage  debt;  and 
the  balance  still  due  from  Locke  is  not  sufficient  to  make 
Harris'  claim  of  exemption  exceed  the  amount  allowed  in  per- 
sonal property  by  law."  This  charge  the  court  refused  to  give, 
and  the  defendant  excepted. 

There  was  a  judgment  for  the  plaintiff  condemning  $179.5<' 
of  the  debt  due  defendant  by  Locke  to  the  payment  of  his 
judgment,  from  which  the  defendant  appealed,  and  here  assigns 
the  rulings  above  noted  as  error. 

Tnos.  R.  RouLHAc,  for  appellant.  (1)  The  purchase  made 
by  Harris  at  his  own  sale  under  the  power  contained  in  the 
mortgage,  was  a  payment  p?'o  tanto  of  the  mortgage  debt. 
Applying  this  payment,  it  is  clear  that  the  balance  would  be 
exempt.  (2)  But  it  is  contended  that  this  payment  was  in 
effect  destroyed  by  the  tender  which  Locke  afterwards  made  to 
Harris.  It  is  submitted  on  behalf  of  the  appellant,  that  gar- 
nishment is  not  the  remedy  to  try  that  question,  or  to  determine 
the  rights  of  the  parties  growing  out  of  the  tender  made  by 
Locke.  Garnishment  and  the  proceedings  thereunder  are 
strictly  legal  and  statutory.  As  a  legal  remedy,  it  can  not  be 
resorted  to  for  the  determination  of  other  than  legal  riglits ;  as 
a  statutory  remedy,  it  is  applicable  only  in  the  instances,  and 
to  the  extent  which  the^statute  prescribes. —ZTe^iry  v.  Murjyky 
<&  Co.,  54  Ala.  246;  Toomer,  Sykes  cfc  Billups  v.  Randolph^ 
60  Ala,  356.  There  must  be  a  debt  owing  by  the  garnishee  to 
the  defendant,  for  which  the  latter  may  maintain  debt  or  in- 
debitatus asmimpsit. —  Walks  v.  McGehee,  11  Ala.  273;  Bing- 
ham V.  Rushing,  5  Ala.  403 ;  Cook  v.  WalthaU,  20  Ala.  334 ; 
Lundie  v.  Bradfo7'd,  26  Ala.  514 ;  Henry  v.  Murphy,  54  Ala. 
246;  Toomer,  Sykes  ds  BiUups  v.  Randolph,  60  Ala.  360; 
Price  V.  MaMerson,  35  Ala.  492.  The  effect  of  the  tender 
and  the  rights  of  the  parties  thereunder  can  be  adjudicated  and 
determined  alone  in  a  court  of  equity ;  and  garnishment,  being 
a  legal  proceeding,  simply  and  merely,  is  not  the  remedy. 
Roby  V.  Lahuzan,  21  Ala.  60;  Henry  v.  Muiphy,  54  Ala. 
246 ;  Harrell  v.  Whitman,  19  Ala.  135.  (3)  Conceding  that 
a  full  tender  by  Locke  to  Harris  would  revest,  pt^oprio  vigore, 
in  Locke  the  title  to  the  proper|;y  conveyed  by  him  under  the 
mortgage,  and  bid  in  by  Harris  at  the  mortgage  sale,  nothing 
less  than  the  whole  amount  due  on  the  mortgage  debt,  with  the 
interest  and  proper  charges,  would  so  operate,  when  proceeding 
from  the  mortgagor  to  the  mortgagee.  In  this  State,  and  cer- 
tainly after  the  law-day  of  the  mortgage,  the  mortgagee  has 
the  legal  title  to  the  land. —  Welsh  v.  Phillips,  54  Ala.  3(J9  ; 
Barker  v.  Bell,  37  Ala.  358 ;  Childress  v.  Monette,  54  Ala. 
318;  Toorner,  Sykes  cfc  Billups  v.  Randolph,  60  Ala.  360. 
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And  the  only  way  tlie  mortgagor  can  divest  tlie  legal  title  con- 
veyed by  the  mortgage,  when  the  mortgagee  has  not  parted 
with  it,  is  by  payment  of  the  mortgage  debt. — 1  Hill,  on  Mort. 
ch.  14,  p.  223 ;  2  Jones  on  Mortg.  §  1072 ;  Collins  v.  Riggs, 
14  Wall.  491 ;  White  v.  Hampton,  13  Iowa,  264 ;  Ten  Eyck 
v.  Casad,  15  Iowa,  524 ;  Johnson  v.  Ilannon,  19  low^a,  56 ; 
Barker  v.  Bell,  37  Ala.  354;  Powell  v.  Williams,  14  Ala. 
476-  Gliddon  v.  Andrews,  14  Ala.  733.  (4)  It  was  further 
contended  by  appellant's  counsel,  in  an  elaborate  argument, 
that  a  mortgagee,  purchasing  at  his  own  sale,  under  a  power 
contained  in  the  mortgage,  is  not  the  purchaser  from  whom, 
under  the  Code,  redemption  can  be  macfe  by  the  debtor,  by 
paying  the  purchase- money,  percentage  and  charges. 

J.  E.  Webb,  contra. — (1)  The  purchase  by  Harris,  the  mort- 
gagee, at  his  own  sale,  was  not  void,  but  voidable  merely,  and 
that  only  at  the  election,  and  on  the  application  of  Locke,  the 
mortgagor.  Nor  did  Locke,  by  seeking  to  redeem  under  the 
statute,  seek  to  avoid  the  sale ;  but  he  thereby  ratified  it  as  a 
foreclosure  of  the  mortgage. — I  Hilliard  on  Mort,,  p.  142,  §  22; 
Williams  v.  Hatch,  38  Ala.  342;  45  Ala.  482;  41  Ala.  ^693 ; 
29  Ala.  367 ;  27  Ala.  758.  (2)  It  is  not  necessary  for  the  ap- 
}3ellee  to  maintain  that  the  tender  made  by  Locke  re-invested 
him  with  the  legal  title  to  his  house  and  lot,  for  that  is  not  the 
question  at  issue.  Whether  he  did  or  did  not,  when  he  tendered 
to  Harris  the  ^600  and  all  lawfid  charges,  if  it  is  true,  as  con- 
tended for  the  appellant,  that  the  balance  of  Locke's  debt  over 
and  above  the  $500  was  a  lawful  charge,  then  it  follows  that 
Locke  became  debtor  to  Harris  for  the  whole  amount  of  money 
originally  borrowed,  with  interest,  less  the  amount  of  Breen's 
purchase,  $175.  (3)  The  right  of  redemption  under  the  statute 
is  entirely  different  from  the  equity  of  redemption  I'esiding  in 
a  mortgagor  before  foreclosure  of  the  mortgage.  The  fore- 
closure, whether  by  decree  of  a  court  of  equity,  or  by  sale 
under  a  power,  forever  cuts  off  tlie  equity  of  redemption.  6%//- 
dress  V.  Monette,  54  Ala.  317.  The  statutory  right  of  redemp- 
tion only  begins  where  the  equity  of  redemption  is  cut  off.  It 
is  not  disputed  that  a  mortgagor,  where  he  seeks  to  redeem 
under  his  equity  of  redemption,  before  foreclosure,  must  tender 
the  whole  mortgage  debt.  But  when  he  comes  to  redeem  under 
the  statute  after  a  foreclosure,  then  he  must  look  to  the  statute 
for  his  rights,  and  to  determine  what  he  must  do. — Trimhle 
V.  Williamson,  49  Ala.  525;  32  Ala.  9 ;  37  Ala.  354;  14  Wall. 
491.  (4)  The  title  of  the  purchaser  at  mortgage  sale  is  out- 
side of,  and  beyond  the  mortgage  title.  It  is  independent  of 
any  balance  that  may  be  due  to  the  mortgagee  upon  the  debt. 
And  when  the  mortgagor,  after  such  sale,  comes  to  re-purchase 
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or  buy  back  his  title  from  the  purchaser,  he  treats  with  him  as 
purchaser,  and  not  as  mortgagee.  Then  how  can  it  be  said  that 
any  balance  of  the  mortgage  debt,  unsatisfied  by  the  sale,  is  a 
lawful  charge  upon  such  purchaser's  title  ?  The  mortgage,  a& 
a  mortgage,  that  is,  as  an  incumbrance,  is  forever  discharged. 
That  was  ttie  object  and  effect  of  the  sale.  Hence  we  say  that 
when  Locke  came  to  redeem  from  Harris,  as  purchaser,  he  was 
not  bound  to  tender  or  pay  to  Harris  any  balance  that  might 
be  due  to  him  on  his  note,  which  was  then  an  unsecured  debt ;. 
and  that  the  tender  which  Locke  did  make  to  Harris,  made  him 
the  debtor  to  Harris  for  that  amount,  for  the  $600  so  tendered, 
as  vjell  as  the  hatance  that  he  owed  him  on  the  note. 
(5)  Locke's  tender  was  not  only  the  8600,  but  also  all  lawful 
charges.  If  the  balance  due  to  Harris  was  a  lawful  chai'ge, 
then  Locke's  tender  certainly  covered  and  included  it.  Section 
2879  of  the  Code  of  1876  declares  that  such  tender'  re-invested 
the  title  in  him  and  made  him  a  debtor  to  Harris. 

BRICKELL,  C.  J. —  On  first  examination  of  this  cause,  we 
were  of  opinion  there  was  no  error  in  the  record  of  injury  to 
the  appellant.  Further  examination  has  led  us  to  a  different 
conclusion.  A  garnishment  is  not  an  equitable  proceeding. 
It  is  essentially  a  legal  proceeding,  assimilated  to  an  attachment 
of  personal  property ;  and,  in  its  nature  and  operation,  is  the 
institution  of  a  suit  by  a  creditor  against  the  debtor  of  his 
debtor.  Only  such  demands,  as  the  debtor  by  an  action  at  law 
in  his  own  name  can  enforce,  the  creditor  •  may  reach  and  con- 
demn by  this  remedy  ;  and  whatever  defenses  would  prevail  if 
the  debtor  were  himself  suing,  will  avail  against  the  garnishing 
creditor.  Equitable  denumds  can  not  be  reached,  and  if  a  legal 
demand  exists,  complicated  and  involved  with  matters  strictly 
and  purely  of  equitable  cognizance,  which  must  be  adjusted  if 
full  and  complete  justice  is  done,  the  parties  will  be  remitted 
to  a  court  of  e([uity. — 1  Brick.  Dig.  175,  §§  313-14 ;  Toomer 
V.  Randolph.,  60  Ala.  356. 

The  relation  existing  between  the  appellant,  Harris,  and  the 
garnishee,  Locke,  was  that  of  mortgagor  and  mortgagee.  By 
the  mortgage  Harris  became  clothed  with  the  fee-simple  estate 
in  the  lands,  which  was  subject  to  be  defeated,  if,  on  the  law- 
day,  the  mortgagor  paid  the  mortgage  debt.  After  the  law- 
day,  and  default  in  the  performance  of  the  condition,  in  the 
contemplation  of  a  court  of  law,  the  estate  was  freed  from  the 
condition  annexed  to  it.  There  remained  in  the  mortgagor  no 
more  than  the  equity  of  redemption,  of  which,  as  between  mort- 
gagor and  mortgagee,  courts  of  law  do  not  take  notice. —  Welsh 
V.  Phillips,  54  Ala.  309. 

The  equity  of  redemption  was  subject  to  foreclosure ;  it  could 
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be  cut  off  and  barred  by  a  sale  under  the  power  contained  in 
the  mortgage.  At  such  sale,  the  mortgagee  could  become  a 
purchaser,  and  by  his  purchase  the  mortgage  debt  would  be  sat- 
isiied  and  extinguished,  to  the  extent  and  amount  of  the  mort- 
gagee's bid,  by  mere  operation  of  law ;  the  law  of  itself  applying 
the  bid  to  the  payment  of  the  mortgage  debt,  and  of  such  ex- 
penses incident  to  the  sale,  as  were  necessarily  incurred,  or,  it 
may  be,  by  the  mortgage  stipulated,  should  be  paid  from  the 
proceeds  of  sale.  Thereafter  the  mortgagee  can  maintain  an 
action  at  law  to  recover  onl}'  so  much  of  the  mortgage  debt  as 
the  bid  may  not  have  satistied. — 2  Jones  on  IVTort.  §  953. 

While  the  mortgagee  may  purchase  at  a  sale  made  under  a 
power  in  the  mortgage,  the  mortgagor  may,  at  his  election,  dis- 
affirm tlie  sale,  if  the  election  is  seasonably  expressed.  The 
mortgagor  only,  or  those  claiming  under  him,  can  disaffirm  the 
sale.  On  the  mortgagee  it  is  binding,  and  his  only  right  and 
remedy,  if  the  mortgagor  does  not  come  in  to  disaffirm  or  avoid, 
is  to  resort  to  a  court  of  equity  to  remove  all  doubt  and  uncer- 
tainty from  the  title  by  a  confirmation  of  the  sale,  or  by  a  re- 
sale under  a  decree  of  the  court,  if  that  shall  appear  to  be  equi- 
table.— McLean  v.  Presley^  56  Ala.  211.  It  is,  however,  only 
in  a  court  of  equity  that  the  sale  may  be  disaffirmed.  At  law, 
in  the  absence  of  actual  fraud,  if  the  sale  has  been  regular,  it  is 
valid,  and  the  mortgagee  is  regarded  as  clothed  with  the  legal 
estate,  upon  which  he  can  maintain  ejectment  against  the  mort- 
gagor.— 2  Jones  on  JVTort.  §  1876 ;  Charles  v.  Du  Bose,  29  Ala. 
36t;  Hawhins  v.  Hudson,  45  Ala.  482.  The  court  of  law  can 
not  avoid  the  sale,  because  it  is  incapable  of  adjusting  the  equi- 
ties between  the  parties.  When  the  election  to  disaffirm  the 
sale  is  manifested,  the  mortgagee  becomes  chargeable  as  a  trust- 
ee of  tlie  rents  and  profits  while  he  may  have  been  in  possession, 
which  are  by  a  court  of  equity  applied  to  pay  the  mortgage 
debt,  and,  if  after  applying  them,  there  is  a  balance  of  the 
mortgage  debt  unpaid,  a  sale  of  the  lands  will  be  ordered  to  pay 
it.  The  relief  essential  to  full  and  complete  justice  between 
the  parties,  and  to  put  an  end  to  all  litigation  between  them, 
a  court  of  equity  alone  can  grant.  Therefore  it  is,  and  because 
a  court  of  law  looks  only  to  the  legal  estate  in  lands;  that  the 
sale  in  that  court  is  operative  and  valid,  and  can  be  avoided  only 
in  a  court  of  equity. 

The  sum  bid  by  appellant  for  the  lands  at  the  mortgage  sale, 
having  to  the  amount  of  the  bid  satisfied  and  extinguished  the 
mortgage  debt,  the  balance  of  the  debt,  added  to  the  value  of 
the  specific  articles  of  personal  property  claimed  and  retained 
by  the  appellant,  did  not  equal  one  thousand  dollars,  the  amount 
01  the  exemption  to  which  he  was  entitled.  The  sale  was  not  af- 
firmed or  disaffirmed  by  the  offer  of  the  mortgagee  to  redeem 
3 


34  SUPREME  COUET  [Dec.  Term, 

[Harris  V.  Miller.] 

under  the  statute,  if  it  were  conceded  that  the  statutory  right 
of  redemption  extends  to  a  sale  at  which  the  mortgagee  be- 
comes the  purchaser.  The  offer  was  not  of  tlie  kind  or  charac- 
ter on  which  a  statutory  redemption  could  be  effected.  Though 
it  is  said  it  embraced  all  lawful  charges  the  appellant  may  have 
had  on  the' land,  it  is  manifest  it  did  not  embrace  the  payment  of 
the  entire  mortgage  debt,  and  that  the  object  in  making  the  offer 
was  to  remove  so  much  of  the  debt  as  was  unpaid  after  deduct- 
ing the  amount  bid  at  the  mortgage  sale,  as  an  incumbrance  or 
charge  on  the  lands.  A  mortgagor,  coming  to  redeem  under 
the  statute,  is  bound  by  the  terms  of  the  statute  to  pay,  not  only 
the  sum  bid  at  the  mortgage  sale,  with  ten  per  cent.jr?^r  annwin 
thereon,  but  all  other  lawful  charges  which  the  purchaser  may 
have  or  can  assert.  The  word  charge^  as  we  have  heretofore 
said,  is  of  very  large  signification,  and  in  tlie  statute  its  proper 
signification  is  every  lien,  or  incumbrance,  or  claim  the  purchas- 
er may  have  on  the  premises,  and  for  which  at  law  or  in  eq- 
uity he  would  be  entitled  to  hold  the  lands  as  security,  or  to 
the  satisfaction  of  which  a  court  of  equity  would  condemn 
them. —  Grigg  v.  Banks,  59  Ala.  311;  Lehman,  Dtir7'  &  Co. 
V.  Collins,  69  Ala.  127.  The  charge  may  and  will  vary  with 
different  purchasers.  Whether  the  mortgagee  or  a  stranger 
may  be  the  purchaser,  if  he  removes  a  valid  incumbrance  on 
the  lands,  whatever  was  justly  expended  in  the  removal  be- 
comes a  charge  the  mortgagor  coming  to  redeem  is  bound  to 
pay,  and  the  offer  to  redeem  will  not  be  sufficient,  if,  when  its 
amount  is  known,  it  is  not  embraced.  It  is  a  just  and  plain 
principle  of  the  law  of  mortgages,  that  payment  of  the  mortgage 
debt  is  a  condition  precedent  to  redemption. — Gliddon  v.  An- 
drews, 14  Ala,  733,  This  principle  the  statute  of  redemption  was 
not  intended  to  disturb  or  change.  And  if  the  statute  extends  to 
sales  at  which  the  mortgagee  becomes  the  purchaser,  the  mort- 
gagor can  not  redeem  without  paying  the  entire  debt.  The 
debt,  so  far  as  it  is  not  extinguished  by  the  bid  at  the  mortgage  sale, 
is  a  lavjful  charge  on  the  land.  For  if  the  redemption  were 
effected,  the  title  acquired  would  at  once  enure  to  the  benefit 
of  the  mortgagee,  and  lor  the  unpaid  balance  of  the  mortgage 
debt  the  mortgage  would  be  a  valid,  operative  security. — Stew- 
art V.  Anderson,  10  Ala.  504.  The  demand  of  the  mortgagor 
to  be  let  in  to  redeem  without  paying  the  mortgage  debt,  is  op- 
posed to  the  plainest  dictates  of  riglit  and  justice,  and  is  not 
sanctioned  by  any  principle  prevailing  in  courts  of  law  or  of 
equity.  If  the  purchase  by  the  mortgagee  has  been  at  a  sum 
disproportionate  to  the  value  of  the  lands,  or  if  the  lands  have 
increased  in  value,  the  mortgagor,  by  a  mere  disaflSrmance  of 
the  sale  in  a  court  of  equity,  can  obtain  a  re-sale,  protecting 
himself  from  all  loss.  Not  only  can  he  obtain  a  re-sale,  but  he 
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can  convert  tlie  mortgagee  into  a  trustee  of  the  rents  and  prof- 
its, having  them  applied  to  pay  the  mortgage  debt.  The  mort- 
gage, hoM'ever,  would  remain  a  security  for  the  whole  debt,  and 
exact  justice  would  be  meted  out  to  both  parties.  A  sale 
under  a  power  in  a  mortgage,  fairly  made,  operates  as  a  strict 
foreclosure  by  a  decree  of  a  court  of  equity — it  cuts  off  and 
bars  the  equity  of  redemption.  This  is  true  only,  however, 
when  a  stranger  becomes  the  purchaser.  It  is  only  partially 
true,  when  the  mortgagee  becomes  the  purchaser,  and  the  res- 
toration of  the  parties  to  the  relation  of  mortgagor  and  mort- 
gagee rests  in  the  mere  election  of  the  mortgagor.  The  stat- 
ute, and  the  statutory  right  of  redemption,  can  not  be  pervert- 
ed into  an  instrumentality,  by  which  the  mortgagor  may  deprive 
the  mortgagee  of  the  security  for  the  debt  which  the  mortgage 
affords.  The  offer  to  redeem  made  1by  the  mortgagor  did  not 
vary  his  relation  to  the  mortgagee.  The  mortgage  debt,  in  a 
court  of  law,  and  until  the  sale  under  the  mortgage  is  disaffirm- 
ed, is  paid  to  the  amount  bid  by  the  appellant  at  the  mortgage 
sale,  and  he  is  the  owner  of  the  lands. 

The  offer  to  redeem  under  the  statute  rests  merely  in  parol, 
and  can  not  in  a  court  of  law,  if  that  court  could  inquire  into 
the  affirmance  or  disaffirmance  of  the  sale,  be  deemed  as  a  rati- 
fication or  confirmation.  Estoppels  or  ratifications  resting 
merely  in  parol  can  not  in  a  court  of  law  affect  the  title  to 
lands. — Gimon  v.  Davis,  36  Ala.  589. 

Upon  the  undisputed  facts,  the  debt  sought  to  be  reached  by 
the  garnishment,  must  be  regarded  as  having  been  paid  to  the 
extent  of  the  bid  of  the  appellant  at  the  mortgage  sale,  and  be- 
ing extinguished  to  that  extent,  the  remainder  was  exempt  to 
the  appellant.  The  rulings  of  the  Circuit  Court  were  not  con- 
sistent with  these  views.  ' 

Keversed  and  remanded. 


Rose  V,  Gribson. 

Bill  in  Equity  to  establish  Resulting  Trust  in  Lam^d. 

1.  Resulting  trust;  how  created. — Where  a  man  buys  land  in  the  name 
of  another,  and  pays  the  consideration-money,  in  the  absence  of  all  re- 
butting circumstances,  the  land  will  be  held  by  the  grantee  in  trust  for 
him  who  pays  the  consideration-money.  This  trust  results,  by  mei^ 
presumption  of  law,  without  any  proof  of  the  actual  intention  of  the  par- 
ties, from  the  fact  that  one  pays  the  consideration-money,  while  the  oth- 
er receives  the  title. 
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2.  When  trust  must  be  evidenced  in  writing;  statute  of  frauds. — When 
the  trust  does  not  arise  from  facts  attending  the  creation  of  the  legal  es- 
tate, but  is  dependent  on  the  agreement  or  declaration  of  the  parties,  it 
can  not  rest  in  parol,  but  must,  under  the  statute  of  frauds,  be  created 
by  writing,  signed  by  the  party  declaring  or  creating  the  same,  or  his 
agent  or  attorney  lawfully  authorized  thereto  in  writing. 

3.  Same. — ^V  here  a  trust  in  land,  attempted  to  be  established,  impos- 
es, by  agreement  of  the  parties,  active  duties  on  the  trustee,  it  is  not 
such  a  trust  as  results  by  implication  of  law,  and  is  not  %'alid,  unless  it 
was  created  by  instrument  in  writing  signed  by  the  party  creating  or  de- 
claring the  trust,  or  his  agent  or  attorney  lawfully  authorized  thereto  in 
writing. 

4.  Jurisdiction  of  courts  over  lands  in  another  State. — As  to  lands  situ- 
ate in  another  State,  the  courts  of  this  State  can  exercise  no  jurisdiction 
in  rem,  or  affecting  the  res;  but  if  title  or  power  affecting  such  lands  was 
obtained  by  duress  or  fraud,  upon  proper  averments,  a  personal  decree 
may  be  had,  vacating  such  title  or  power;  or  if  such  lands  have  been 
converted  into  money,  or  money  has  been  realized  from  them,  by  one 
acting  under  a  fraudulent  title  or  power,  he  can  be  compelled  to  account, 
either  in  law  or  in  equity,  as  the  nature  of  the  accounts,  or  the  character 
of  the  relief  may  require. 

5.  Decree  sustaining  demurrer  not  final. — A  decree  which  simply  sus- 
tains a  demurrer,  without  further  order  disposing  of  the  cause,  is  not  a 
final  decree. 

Appeal  from  Lawrence  Chancery  Court. 

Heard  before  Hon.  Thoivias  Cobbs. 

The  bill  in  this  cause  was  tiled  in  November,  1880,  the  day 
of  the  month  not  shown,  by  William  F.  Rose  and  Julia  F. 
Rose,  his  wife,  against  Orson  D.  Gibson  and  Mary  J.  Gibson, 
his  wife,  Joseph  Lee  and  Rebecca  Lee,  his  wife,  Robert  Wil- 
son and  Martha  Wilson,  his  wife,  and  James  M.,  Jacob,  and 
Levi  Warren ;  and  its  material  averments  are,  in  substance,  as 
follows:  Levi  F.  Warren,  late  of  Lawrence  county  in  this  State, 
died  intestate,  about  the  year  1870,  leaving  Xancy  A.  Warren, 
his  widow,  and,  as  his  only  heirs-at-law,  the  said  James  M.,  Ja- 
cob, and  Levi  Warren,  Mary  J.  Gibson,  Martha  Wilson,  Rebec- 
ca Lee,  and  complainant  Julia  F.  Rose,  all  of  full  age.  At  the 
time  of  his  death,  said  decedent  left  no  debts,  and  no  adminis- 
tration was  ever  had  on  his  estate,  and  no  necessity  existed  for 
such  administration.  Levi  F.  Warren,  "at  his  death  owned" 
a  large  and  valuable  tract  of  land  in  said  county,  a  particular 
descrijition  of  which  is  given  in  the  bill.  In  the  early  part  of 
1867,  under  an  execution  issued  on  a  judgment  which  had  been 
recovered  against  the  said  Levi  F.  Warren  in  the  Circuit  Court 
of  said  county,  these  lands  were  sold  at  sheriff's  sale,  and,  at 
his  request  and  for  his  benefit,  Thomas  J.  Warren,  his  nephew, 
bid  them  off  and  the  same  were  conveyed  to  him  by  the  sher- 
iff;  but  the  purchase-money  thereof  was  paid  by  Levi  F.  War- 
ren, Thomas  J.  Warren  accepting  the  title  at  the  request,  and 
solely  for  the  benefit  of  the  said  Levi  F.  Warren.  '"  Xot  long 
afterwards,"  Thomas  J."  Warren,  at  the  request,  and  for  the 
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exclusive  use  and  benefit  of  tlie  said  Levi  F.  Warren,  conveyed 
said  lands  to  Orson  D.  Gibson,  the  said  Gibson  paying  nothing 
therefor,  but  receiving  "  the  said  lands  on  the  same  trust,  on 
which  said  Thomas  J,  Warren  received  the  same."  The  bill 
charges  that  Gibson  was  not  "a  purchaser  of  the  said  lands  nor 
has  he  ever  pretended  to  be  a  purchaser  of  the  same ;  but  that 
he  accepted  the  title  to  the  same  from  said  Thomas  J.  Warren, 
to  hold  the  same  for  the  exclusive  use  and  benefit  of  the  said 
Levi  F.  Warren  and  at  his  request ;  that  said  Gibson  was  the 
son-in-law  of  the  said  Levi  F.  Warren,  and  that  by  the  death 
of  the  said  Levi  F.  his  right  to  the  property  devolved  (?),  by 
operation  of  law,  to  his  children,  the  complainants  and  defend- 
ants to  this  bill  of  complaint ;  and  complainants  say  that  no 
other  persons  are  interested  as  heirs  in  said  property."  The 
bill  further  avers,  "that  during  the  whole  time  of  the  said  trust 
of  the  title  of  said  Thomas  J.  Warren,  and  during  the  whole 
time  of  the  trust  of  the  said  lands  in  Orson  D.  Gibson,  the  ben- 
eficiary, Levi  F.  Warren,  remained  and  was  in  possession  of  all 
of  the  said  lands ;  that  he  resided  on  them,  not  changing  his 
residence ;  that  he  had  the  same  cultivated  by  his  tenants  and 
laborers  whom  he  employed  so  to  do ;  that  he  collected  the 
rents,  gathered  the  crops,  and  fully  and  completely  enjoyed  the 
usufruct  of  the  said  lands  during  his  entire  lifetime ;  and  that 
he  died  in  the  possession  and  enjoyment  of  the  same  as  fully  as 
though  the  legal  title  had  been  in  himself ;"  that  his  said  heirs-at- 
law  are  entitled  to  have  said  lands  divided  among  them,  but 
that  in  the  division  "reference  should  be  had  to  the  advance- 
ments which  their  common  ancestor  had  made  to  each  of  his 
children,"  a  statement  of  which  is  given.  It  is  also  averred 
that  "  said  Gibson  had  compromised  the  widow's  dower  interest 
in  said  lands,  "for  which  he  had  paid  her  some  money,  and  the 
said  lands  are  charged  with  the  payment  of  other  sums,  all  of 
which  ai'e  shown  by  the  judicial  proceedings  in  that  case  (?), 
and  complainants  hereby  ratify  and  confirm  the  same,  and  are 
willing  that  the  said  Gibson  shall  have  credit  for  the  same  in 
the  settlement  of  his  accounts  and  rents."  The  bill  also  con- 
tains this  averment:  "Complainants  show  that  whatever  money 
said  Gibson  has  paid  on  said  lands  in  the  execution  of  his  trust, 
they  are  willing  should  be  allowed  him  on  settlement.  Fur- 
ther show  that  the  rents  of  said  lands  have  been  worth  about 
eighteen  hundred  dollars  jjer  annum  since  said  Gibson  has  had 
possession  of  the  same,  besides  the  rents  of  the  Texas  lands." 

The  bill  further  alleges  "  that  the  said  Levi  F.  Warren  died 
the  owner  and  was  seized  and  possessed  of  a  considerable  quan- 
tity of  lands  in  the  State  of  Texas,  the  location,  quantity  and 
value  of  the  same  complainants  are  unable  to  give.  They  fur- 
ther show,  that  said  Gibson  obtained  from  complainants  their 
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signatures  to  a  paper  respecting  the  same,  the  contents  and  pur- 
pose of  which,  and  the  use  which  the  said  Gibson  intended  to 
make  of  the  same,  they  were  not  fully  informed ;  nor  has  he 
ever  informed  them  what  he  did  with  the  said  lands.  Com- 
plainants allege  and  believe  that  the  said  Gibson  has  used  the 
said  lands  in  Texas  in  paying  off  and  discharging  the  claims 
and  interest  of  the  said  Jacob  Warren,  James  M.  Warren  and 
Wilson  and  wife  in  the  property  of  the  said  Levi  F.  Warren. 
And  complainants  allege  that  the  said  lands  are  worth  not  less 
than  the  sum  of  fifteen  thousand  dollars,  and  that  the  rents  are 
worth  the  sum  of  one  thousand  dollars ^e^/*  annum.  Complain- 
ants pray,  that  the  said  Gibson  may  show  wliat  he  has  done 
with  the  said  lands  in  Texas;  and  that  he  may  be  required  to 
account  for  the  same  with  the  annual  rents  on  the  same." 

The  prayer  of  the  bill  is  further,  "  that  all  the  parties  defend- 
ant may  show  what  each  has  received  by  way  of  advancement, 
and  what  each  one  has  received  of  the  assets  of  said  estate 
since  the  death  of  said  Levi  F.  Warren ;  that  the  said  Gibson 
may  be  required  to  account  with  complainants  in  respect  to  his 
said  trust ;  that  he  shall  show  what  amount  of  rents  and  cotton  and 
other  assets  he  has  received  of  said  estate ;  that  he  shall  be  re- 
quired by  an  order  of  this  court  to  pay  into  court  all  the  money 
he  has  received  for  rents  and  for  the  sale  of  any  of  the  property 
of  said  estate,  and  that  a  receiver  be  appointed  to  take  charge 
of  the  said  land  and  rent  the  same  out ;  and  that  your  Honor 
would  divide  and  distribute  the  said  property  among  the  heirs 
of  Levi  F.  Warren  according  to  law,"  and  for  general  relief. 

The  defendants  Gibson  and  his  wife  demurred  to  the  bill, 
assigning  numerous  grounds,  a  statement  of  which  are  not 
deemed  necessary  to  an  understanding  of  the  opinion.  The 
chancellor  was,  on  the  hearing,  of  the  opinion  that  the  demur- 
rer was  well  taken,  and  caused  a  decree  to  be  entered  sustain- 
ing it.  From  that  decree  this  appeal  was  taken,  and  it  is  here 
assigned  as  error. 

David  P.  Lewis,  for  appellant.  Qso  brief  came  to  the  hands 
of  the  reporter.). 

W.  P.  Chitwood,  contra. — (1)  A  conveyance  made  to  hin- 
der, delay  and  defraud  creditors  is  valid  as  to  the  parties,  and 
they,  their  heirs,  or  those  claiming  under  them,  are  estopped 
from  disputing  its  validity.  None  but  creditors  can  attack  the 
conveyance. — King  v.  King,  61  Ala.  479 ;  Pickett  v.  Pipkin^ 
64  Ala.  520 ;  Emm  v.  Wehh,  63  Ala.  255 ;  Thames  (&  Co. 
V.  Peynbert,  63  Ala.  570;  Strange  v.  Grahatn,  56  Ala.  614; 
Marler  v.  Marler,  6  Ala.  367;  2  Brick.  Dig.  p.  16,  §  45. 
While  it  may  be  contended  that  the  bill  does  not  show  that 
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the  deeds  were  made  to  hinder,  dehi_y  and  defraud  creditor?y 
enough  is  alleged  in  the  bill  to  call  for  an  explanation,  why 
these  conveyances  were  made  by  the  sheriff  to  Thomas  J.  War- 
ren, and  by  him  to  Orson  D.  Gibson.  The  bill  ought  to  show 
that  Levi  F.  Warren  was  then  free  from  debt,  and  that  the 
transaction  was  honest,  and  not  made  to  hinder,  delay  and  de- 
fraud his  then  existing  creditors. — Patton  v.  Beecher^  62  Ala. 
579.  (2)  If  a  defendant  furnish  money  to  buy  his  land,  though 
the  sale  may  be  void  as  to  creditors,  it  is  good  as  against  the 
defendant  in  execution. — 2  Brick.  Dig.  p.  16,  §  40 ;  Ahney  v. 
K'mgsland,  10  Ala.  355 ;  Eddins  v.  Wilson^  1  Ala.  237.  (3) 
Trusts  in  lands,  except  such  as  result  by  implication  or  con- 
struction of  law,  can  not  be  created,  unless  by  instrument  in 
writing,  signed  by  the  party  creating  or  declaring  the  same,  or 
his  agent  or  attorney  lawfully  authorized  thereto  in  writing. 
Code  of  1876,  §  2199;  Patton  v.  Beecher,  62  Ala.  579.  That 
case  is  well  considered,  and  refers  to,  and  explains  fully  JTeTi- 
nedy  v.  Kennedy  (2  Ala.  571),  Bishop  v.  Bishop  (13  Ala.  475), 
Barrell  v.  Ilcmr'ick  (42  Ala.  60),  and  other  authorities  cited 
and  relied  on  by  the  solicitor  for  the  appellant.  There  could 
be  no  trust  in  the  lands  in  controversy  under  the  allegations  of 
the  bill,  otherwise  than  by  agreement  between  the  parties  to 
the  deeds,  and  any  such  agreement  would  be  void,  under  the 
decision  in  Patton  v.  Beeeher,  supra,  unless  it  was  in  writing. 
(4)  When  a  resulting  trust  is  sought  to  be  established  and  en- 
grafted on  a  conveyance  which  is  absolute  in  its  terms,  the  com- 
plainant must,  by  his  bill,  distincty  and  precisely  aver  the  facts 
from  which  it  is  claimed  to  result,  and  the  proof  must  corres- 
pond with  the  pleadings. — Lehman  v.  Leiois,  62  Ala.  133;  Pat- 
ton V.  Beeoher,  62  Ala.  579..  This  is  not  done  in  the  bill  in 
this  case.  (5)  The  lex  loci  rei  sitoe  must  govern  as  to  the  Tex- 
as lands.  "  The  disposition,  succession  to,  and  distribution  of 
personal  property,  wherever  situated,  is  governed  by  the  law  of 
the  country  of  the  owner's  or  intestate's  domicil  at  the  time  of 
his  death ;"  but  it  is  equally  well  settled  in  the  law  of  all  civil- 
ized countries,  that  real  property,  as  to  its  tenure,  mode  of  en- 
joyment, transfer  and  descent,  is  to  be  regulated  by  the  lex  loci 
rei  sites. — 2  Kent's  Com.  pp.  536-7;  Goodman  v.  Winter,  64 
Ala.  410 ;  Brook  v.  Prank,  51  Ala.  85 ;  Varner  v.  Bevil,  17 
Ala.  286.  It  is  contended  that  the  court  liaving  obtained  ju- 
risdiction over  the  person  in  Alabama,  it  has  the  jurisdiction 
and  authority  to  go  on  and  grant  relief  as  to  the  Texas  lands. 
But  it  will  be  observed  that  the  bill  prays  for  a  division  and 
distribution  of  the  property  of  said  decedent,  including  these 
lands.  That  can  not  be  done.  The  court  can  not  enforce  its 
decrees  in  the  State  of  Texas.  Its  process  would  not  be  recog- 
nized and  could  not  be  enforced  in  that  State.     The  court  not 
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being  able  to  make  a  division  of  these  lands,  it  can  not  give 
full  relief  as  to  them,  and  it  will,  therefore,  remit  the  complain- 
ant to  the  courts  in  Texas,  which  can  giv^e  them  all  the  relief 
to  which  they  are  entitled. — Authorities  supra  /  Lide  v.  Par- 
ker, 60  Ala,  165;  Harris  v.  Pullman,  25  Amer  Eep.  416. 

STONE,  J. — The  present  bill  was  filed  to  establish  a  result- 
ing trust  in  lands  in  Lawrence  county.  Our  statute  of  frauds, 
Code  of  1876,  §  2199,  following  the  English  statute  of  29th 
Charles  the  Second,  exempts  from  its  operation  such  trusts  as 
result  by  implication  or  construction  of  law,  or  which  may  be 
transferred  or  extinguished  by  operation  of  law.  Mr.  Justice 
Story — Eq.  Jur.  §  1201 — defines  this  species  of  trust  as  fol- 
lows :  "  Where  a  man  buys  land  in  the  name  of  another,  and 
pays  the  consideration-money,  the  land  will  generally  be  held 
by  the  grantee  in  trust  for  the  person  who  so  pays  the  consider- 
ation-money." He  says,  "it  has  its  origin  in  the  natural  pre- 
sumption, in  the  absence  of  all  rebutting  circumstances,  that  he 
who  supplies  the  money  means  the  purchase  to  be  for  his  own 
benefit,  rather  than  for  that  of  another ;  and  that  the.  convey- 
ance in  the  name  of  the  latter,  is  a  matter  of  convenience  and 
arrangement  between  the  parties,  for  other  collateral  purposes." 
And  Perry,  in  his  work  on  Trusts,  vol.  1,  §  126,  employs  lan- 
guage almost  identical  with  that  used  by  Mr.  Justice  Story. 
Each  alike  states  this  to  be  the  rule,  in  the  absence  of  all  rebut- 
ting circamstances.  The  rule  has  many  exceptions,  and  the 
presumption  does  not  arise,  when  the  attendant  circumstances 
are  inconsistent  with  its  existence.  It  is  a  mere  presumption — 
a  presumed  intention — which  the  law  raises,  without  any  proof 
of  the  actual  intention  of  the  parties,  other  than  the  fact  that 
one  pays  the  consideration-money,  while  the  other  receives  the 
title.  If  the  title  be  taken  in  the  name  of  the  wife  or  child  of 
him  who  supplies  the  money,  this,  without  more,  rebuts  the 
presumption  the  law  would  otherwise  raise.  And,  if  "the 
trust  is  dependent  on  the  agreement  or  declaration  of  the  par- 
ties— when  it  does  not  arise  from  facts  proved,  attending  the 
creation  of  the  legal  estate — it  can  not  rest  in  parol.  The  statute 
is  positive.  It  must  be  created  by  writing,  signed  by  the 
party  declaring  or  creating  the  same." — Patton  v.  Beecher, 
62  Ala.  579. 

The  averments  of  the  present  bill  are  not  very  clear  or  ex- 
plicit on  several  questions.  True,  the  bill  charges  that  Thomas 
J.  Warren  purchased  the  lands  at  sheriff's  sale  under  execution 
against  Levi  F.  Warren,  made  in  1867,  and  that  Levi  F.,  the 
execution  debtor,  himself  furnished  and  paid  the  purchase- 
money.  It  also  charges  that  Thomas  J.  Warren  conveyed  to 
Gibson  without  any  consideration,  and  that  these  several  things 
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were  done  at  tlie  instance  and  request,  and  for  the  benefit  of 
the  said  Levi  F.  It  further  charges  that  no  change  of  posses- 
sion took  place,  but  that  said  Levi  F.  continued  to  reside  on 
the  lands,  and  enjoy  their  exclusive  use  and  emoluments  until 
his  death,  some  three  years  afterwards.  The  bill  offers  no  ex- 
planation of  the  purpose  for  which  the  trust  was  created,  nor 
of  the  character  of  duties,  if  any,  which  were  imposed  on  the 
trustee.  From  any  thing  that  appears  in  the  direct  averments 
of  the  bill,  it  was  a  naked  or  dry  trust,  imposing  no  duties  on 
the  trustee.  Yet  in  section  five  of  the  bill  is  this  language : 
"  Complainants  further  show  that  whatever  money  said  Gibson 
has  paid  on  said  lands  in  the  execution  of  his  trust,  they  are 
willing  should  be  allowed  him  on  settlement.  Further  show 
that  the  rents  of  said  lands  have  been  worth  about  eighteen 
hundred  dollars  per  annum,  since  said  Gibson  has  had  posses- 
sion of  the  same."  Now,  this  clause  of  the  bill  pretty  clearly 
indicates  that  the  trust  did  impose  duties  on  the  trustee,  and 
that  he  had  paid  out  moneys  in  its  execution.  The  clause 
copied  contains  another  obscurity.  The  bill  nowhere  informs 
us  who  has  had  the  possession  of  the  lands  since  the  death  of 
Levi  F.  Warren,  nor  is  it  anywhere  shown  that  Gibson  has 
held  the  possession.  Yet,  the  bill  seeks  to  charge  him  with 
rents  at  $1,800  per  annum,  "  since  he  has  had  possession."  The 
bill  avers  that  Levi  F.  Warren  died  in  1870,  and  "  left  no  debts, 
the  same  being  all  paid  in  full."  The  present  bill  was  filed  in 
November,  1880.  It  is  not  shown  whether  the  alleged  trust, 
first  in  Thomas  J.  Warren,  and  then  in  Gibson,  was  evidenced 
by  writing.  But  the  rule  is  that,  as  to  contracts  the  statute  of 
frauds  requires  to  be  in  writing,  it  need  not  be  averred  in  the 
pleading  that  they  were  in  writing.  That  question  arises  on 
the  evidence. 

Under  the  principles  settled  in  Patton  v.  Beecher^ — 62  Ala. 
579 — if  the  trust  attempted  to  be  set  up  in  this  case  imposed, 
by  agreement  of  the  parties,  active  duties  on  the  trustee,  then 
it  did  not  result  by  implication  or  construction  of  law,  and  is 
not  valid,  unless  it  was  created  by  instrument  in  writing  signed 
by  the  party  creating,  or  declaring  the  same,  or  his  agent  or  at- 
torney lawfully  authorized  thereto  in  writing.  And  we  may 
here  repeat  the  forcible  language  employed  in  that  case,  that 
"it  is  difficult  to  conceive  of  any  good  motive  a  grantor  can 
have  in  the  execution  of  an  absolute  conveyance,  intending  that 
the  grantee  shall  be  the  mere  repository  of  a  naked  legal  title, 
while  he  reserves  the  exclusive  beneficial  interest."  We  may 
add,  if  such  conveyance  is  made,  or  procured  to  be  made,  with 
vicious  intent — that  is,  with  the  intent  either  to  delay,  or  to 
hinder,  or  to  defraud  creditors, — it  is  void,  whether  the  trust  be 
declared  in  writing  or  not. 
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Another  feature  of  the  case  made  by  the  bill  may  be  com- 
mented on.  It  charges  that  Levi  F.  Warren  died  in  1870. 
The  present  bill  was  tiled  in  i^ovember,  1880,  probably  more 
than  ten  years  afterwards.  Now,  it  is  not  averred  when 
Gibson  took  possession,  nor,  indeed,  that  he  ever  took  posses- 
sion. To  be  liable  for  rents,  he  must  have  had  possession,  actual 
or  constructive ;  and  yet  rents  are  claimed  in  this  suit. 

We  hold  that  the  averments  of  the  bill  in  this  case,  so  far  as 
they  relate  to  the  lands  in  Alabama,  are  too  indefinite  and  am- 
biguous to  base  relief  upon.  To  decree  and  establish  a  result- 
ing trust,  the  allegations  and  the  proof  should  be  clear. 

The  averments  of  the  bill  as  to  the  lands  in  Texas  are  still 
more  faulty.  As  to  lands  without  the  State,  our  courts  can  ex- 
ercise no  jurisdiction  in  rem,  or,  aifecting  the  res.  If  title  or 
power  affecting  these  lands  was  obtained  from  complainants 
by  duress  or  fraud,  then,  upon  proper  averments  and  proof, 
complainants  can  obtain  a  personal  decree,  vacating  such  title 
or  power.  So,  if  Gibson  has  converted  those  lands  into  money, 
or  has  realized  moneys  from  them,  then  he  can  be  compelled  to 
account,  either  at  law  or  in  equity,  as  the  nature  of  the  ac- 
counts, or  the  character  of  the  relief  may  require. — Zide 
V.  Parker,  60  Ala.  165. 

The  bill  in  its  present  form  is  too  indefinite  to  anthorize 
relief.  We  can  not  know  whether  the  defects  can  be  cured  by 
amendment.  If  the  complainants  desire  to  amend,  they  must 
apply  to  the  court  below.  The  cause  having  been  submitted 
only  on  demurrer,  and  decreed  in  vacation,  it  is  still  pending  in 
that  court.  A  decree,  simply  sustaining  a  demurrer,  witliout 
further  order  disposing  of  the  cause,  is  not  a  final  decree. 

Affirmed. 


Edwards,  Hudmon  &  Co.  v.  Meadows* 

Action  on  Promissory  Note;  Defense,  Failure  of  Consideration. 

1.  Sale  oj  personal  property ;  what  not  a  delivery. — Where  one  agreed 
to  sell  to  another  a  threshing-machine  which  had  been  loaned  to,  and 
was  in  the  possession  of  a  third  party,  and  gave  to  the  purchaser  an  or- 
der on  the  party  in  possession  for  the  machine,  the  purchaser  executing 
his  note  for  the  purchase-money, — held,  in  the  absence  of  proof  that  the 
parties  so  intended,  that  this  did  not  constitute  a  delivery  of  the  machine^ 
or  vest  the  title  thereto  in  the  purchaser. 

_  2.  Same. — To  constitute  a  delivery  in  such  case,  the  party  in  posses- 
sion must  deliver  the  m  ichine,  or  consent  to  attorn  to  the  purchaser  so  a& 
to  become  his  bailee. 
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3.  Same;  waiver  of  delivery. — If  the  purchaser  in  such  case  vohmtari- 
ly  consents  to  let  the  party  in  possession  retain  the  machine  for  a  definite 
period  of  time,  as  a  matter  of  favor,  tliis  will  operate  a  waiver  of  the  de- 
livery ;  but  no  such  waiver  can  be  implied  from  the  fact,  that  the  purchaser, 
acting  under  the  moral  coercion  of  necessity  dictated  by  the  situation,  as 
where  the  bailee  refuses  to  deliver  until  he  has  finished  a  certain  amount  of 
work,  or  agrees  to  deliver  only  after  he  has  finished  the  work,  merely 
submits  to  the  bailee's  continued  possession  as  the  best  arrangement  he 
can  make  under  the  circumstances.  The  paity  in  possession  does  not 
thereby  become  the  bailee  of  the  purchaser,  but  he  continues  his  original 
custody  of  the  machine  as  the  bailee  of  the  vendor. 

4.  Notice  of  sale  under  power  contained  in  a  mortgage;  what  sufficient. 
Posting  a  notice  of  sale  at  the  court-house  door,  and  another  at  the  post- 
office,  in  the  city  of  Opelika,  is  a  strict  compliance  with  a  power  of  sale 
contained  in  a  mortgage,  which  required  that  the  sale  should  be  adver- 
tised by  posting  notices  thereof  "  in  two  jjublic  places  in  Lee  county." 

Appeal  from  Lee  Circuit  Court. 

Tried  before  Hon  H.  D,  Clayton. 

This  was  a  suit  on  a  promissory  note  by  Edwards,  Hudmon 
&  Co.  against  T.  C.  &  J.  Meadows,  and  was  commenced  on 
September  20th,  1881.  The  defendants  pleaded  (1)  "that  the 
consideration  of  the  note  sued  on  had  failed,"  and  (2)  that  said 
note  was  given  for  a  threshing-machine  which  the  defendants 
purchased,  without  seeing,  it  then  being  in  the  possession  of 
one  Bascom  Brooks ;  tliat  the  machine  was  warranted  to  be  in 
good  condition  in  every  respect,  but  wlien  it  was  tendered  to 
defendants,  it  was  broken  and  in  no  respect  sufficient  for  tliresh- 
ing  grain,  and  tliat  thereupon  they  refused  to  receive,  and  nev- 
er did  receive  the  same.  Two  other  pleas  were  also  filed,  al- 
leging a  warranty  of  the  machine,  and  a  breach  thereof,  one  of 
which  was  pleaded  in  bar,  and  the  other  claimed  damages  re- 
sulting from  the  breach  of  the  warranty  by  way  of  set-off. 
From  the  judgment-entry  it  appears,  that  the  cause  was  tried 
on  issue  joined  on  the  pleas  above  stated. 

The  evidence  introduced  on  tlie  trial  tended  to  slidw,  that  J. 
Meadows,  acting  for  defendants,  applied  to  the  plaintiffs,  who 
resided  and  did  business  in  Opelika,  in  this  State,  in  the  sum- 
mer of  1879,  to  purchase  a  threshing-machine.  The  plaintiffs 
showed  him  the  only  machine  they  then  had,  stating  the  price. 
Meadows,  after  examining  the  machine,  remarked  that  he  was 
not  then  ready  to  purchase,  but  that  he  would  write  from  Sa- 
lem by  the  afternoon's  mail  whether  he  would  take  it,  re<]uest- 
ing  the  plaintiffs  not  to  sell  until  they  heard  from  him  ;  but  to 
tliis  tlie  plaintiffs  replied  that  they  could  not  hold  the  machine, 
but  would  sell  to  the  first  purchaser  they  found.  Meadows 
then  left,  and  shortly  afterwards  the  plaintiffs  loaned  the  ma- 
chine to  one  Brooks  to  be  used  by  him  until  another  machine, 
which  they  had  ordered  for  him,  arrived.  Meadows  on  the 
same  day  wrote  to  plaintiffs  from  Salem,  that  he  would  take  the 
machine,  and  on  the  morning  of  the  following  day  he  returned 
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for  the  machine,  when  he  was  informed  of  the  loan  to  Brooks, 
the  plaintiffs  further  stating  that  they  expected  Brooks'  machine 
in  about  ten  days.  Meadows  returned  for  the  machine  about  ten 
days  afterwards,  when  the  plaintiffs,  having  information  leading 
them  to  believe  that  the  machine  ordered  for  Brooks  would  ar- 
rive that  night,  agreed  to  give  to  Meadows  an  order  for  the  ma- 
chine which  they  had  loaned  Brooks,  which  was  done ;  and  there- 
upon the  said  Meadows,  in  the  name  of  the  defendants,  execut- 
ed the  note  sued  on,  and  also  another  note  for  $70,  and  also  a 
mortgage  on  the  machine  to  secure  the  last  mentioned  note. 
This  mortgage  was  introduced  in  evidence,  and  contained  a  pow- 
er authorizing  the  plaintiffs  to  take  possession  of,  and  to  sell 
the  morgaged  property  at  public  outcry,  after  "  advertising  for 
ten  days  by  posting  written  notices  in  two  public  places  in  Lee 
county."  Meadows  took  the  order  and  delivered  it  to  Brooks, 
who  was  then  engaged  in  threshing  wheat  for  one  Harvey  about 
six  miles  from  Opelika.  There  was  some  conflict  in  the  evi- 
dence as  to  what  took  place  between  Meadows  and  Brooks  af- 
ter the  order  was  delivered.  The  evidence  for  the  defendants 
tended  to  show,  that  Brooks  on  reading  the  order,  said  that "  he  did 
not  know  how  about  it,"  and  afterwards  said  that  Meadows  "  could 
not  get  the  machine  until  he  had  threshed  Harvey's  grain,  which 
he  could  do  in  a  very  short  time;"  that  with  this  understand- 
ing Meadows  went  home,  and  retunied  on  the  next  morning 
with  a  wagon  to  gel  the  machine  ;  that  he  found  Brooks  thresh- 
ing wheat  with  the  machine,  and  that  Brooks  then  told  him 
that  "he  had  reconsidered  the  matter,  that  he  had  the  dead- 
wood  on  them,  and  that  he  would  not  let  Meadows  have  the 
machine  unless  they  [the  plaintiffs]  furnished  him  another;" 
that  after  this,  and  while  Meadows  "was  waiting^"  a  crank- 
shaft of  the  machine  was  broken,  and  Brooks  thereupon  sent 
an  order  to  the  plaintiffs  for  a  new  one.  The  testimony  of 
Brooks,  who  was  examined  on  behalf  of  the  plaintiffs,  tended 
to  show,  that,  on  reading  the  note  from  plaintiffs,  he  told  Mead- 
ows that  if  he  would  allow  witness  to  flnisli  Plarvey's  wheat, 
which  he  could  do  in  a  few  hours  the  next  morning,  witness 
would  let  him  have  the  machine ;  that  Meadows  returned  on 
the  following  morning  for  the  machine,  and  that  while  witness 
was  engaged  in  threshing  Harvey's  wheat,  and  while  Meadows 
was  waiting  for  the  machine,  a  crank-shaft  was  broken.  This 
witness  further  testified  that  the  shaft  could  have  been  -easily 
replaced  with  another  at  a  small  expense. 

After  the  shaft  was  broken,  as  the  evidence  further  tended 
to  show,  Meadows  returned  to  the  plaintiffs,  told  them  what 
had  occurred,  and  asked  Edwards,  one  of  the  firm,  whether 
"  they  did  not  intend  to  make  some  reduction,  which  Edwards 
refused  to  do,"  referring  Meadows  to  the  other  plaintiffs  with 
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whom  be  had  made  the  trade.  "  Some  time  afterwards,"  Mead- 
ows went  to  the  office  of  the  plaintiffs'  book-keeper,  and  "asked 
to  let  him  see  the  notes  and  mortgage  he  had  given,"  and  when 
tbey  were  handed  to  him,  he  said  to  the  book-keeper  that  "he 
believed  he  would  take  them  up."  The  book-keeper  asked  him 
whether  he  meant  that  he  would  pay  the  notes,  to  which  Mead- 
ows replied,  "no,  I  believe  I  will  not  take  the  machine." 
The  book-keeper  then  demanded  a  return  of  the  papers,  and 
Meadows  having  refused  to  deliver  them,  they  were  taken  from 
him  by  force.  After  the  law-day  of  the  mortgage,  the  plain- 
tiffs took  possession  of  the  machine,  and,  after  advertising  the 
same  for  sale  by  posting  written  notices  for  ten  days  at  the 
court-house  door  and  at  the  post-office  in  the  city  of  Opelika, 
they  sold  it  at  public  outcry  under  the  power  contained  in  the 
moi'tgage ;  and  at  the  sale  they  bid  it  in  for  $100,  which  was 
shown  to  have  been  its  fair  value ;  and  after  paying  the  note  for 
$70,  they  applied  the  balance  in  part  payment  of  the  note  sued 
on.  It  is  not  shown  in  whose  possession  the  machine  remained 
after  Meadows  refused  to  take  it.  This  was  the  substance  of 
the  evidence  introduced  on  the  trial  bearing  on  the  questions 
raised  by  the  bill  of  exceptions. 

The  court,  in  its  general  charge,  instructed  the  jury,  among 
other  things,  as  follows :  1.  "  That  if,  at  the  time  Meadows  re- 
ceived the  order,  it  was  not  accepted  by  him  as  an  actual  de- 
livery of  the  machine,  but  simply  as  a  means  of  getting  it, 
there  was  not,  at  the  time  of  such  acceptance  of  said  order,  an 
actual  sale,  and  plaintiff  can  not  recover."  2.  "Tl  at  the  title 
to  the  machine  did  not  pass  to  defendants  at  the  time  of  their 
accepting  the  order  therefor,  unless  the  plaintiffs  were  able  and 
willing  to  deliver  the  machine  to  the  defendants,  or  the  order 
was  accepted  as  a  delivery."  3.  "  That  if,  when  Meadows  pre- 
sented the  order  to  Brooks,  the  latter  refused  to  deliver  the 
machine  to  him,  the  plaintiffs  can  not  recover,  unless  said 
Meadows  waived  the  delivery,  or  unless  the  title  passed  to  de- 
fendants at  some  other  time."  4.  "  That  if,  when  Meadows 
presented  the  order  to  Brooks  for  the  machine.  Meadows  ac- 
quiesced in  Brooks'  retaining  the  machine  until  some  time  the 
next  day,  and,  in  the  meantime,  to  thresh  with  it,  but  did  not 
so  acquiesce  voluntarily,  but  only  because  it  was  the  best  he 
could  do,  and  as  a  means  of  afterwards  getting  the  machine, 
then  there  was  no  delivery,  and  the  plaintiffs  can  not  recover, 
unless  Meadows  had  waived  the  delivery."  5.  "  That,  if  from 
the  evidence  the  jury  find  that  the  title  to  the  machine  never 
passed  into  the  defendants,  the  plaintiffs  can  not  recover." 
6.  "  That  the  posting  of  notices,  one  at  the  court-house,  and 
one  at  the  post-office  in  the  city  of  Opelika,  was  not  a  strict 
compliance  with  the  requirements  of  the  mortgage  as  to  the 
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place  where  the  notices  should  be  posted ;  and  that  unless 
plaintiffs  have  showed  a  strict  compliance  in  that  particular, 
they  can  not  claim  the  benefits  of  the  sale,  but  would  be  re- 
sponsible for  the  value  of  the  machine,  after  it  passed  into 
their  possession,  irrespective  of  wdiat  it  was  sold  for."  To  each 
of  these  instructions  the  plaintiffs  duly  excepted. 

The  jury  returned  a  verdict  for  the  defendant,  on  which 
judgment  was  rendered.  The  rulings  of  the  court  above  noted 
are  here  assigned  as  error. 

H.  C.  LiNDSEY,  for  appellants.  (1)  The  evidence  shows  that 
every  element  of  an  executed  sale  was  present ;  the  specific 
article  was  designated  ;  there  was  an  agreement  for  the  transfer 
of  the  title,  and  the  price  was  fixed.  Therefore,  the  title 
passed,  and  the  plaintiffs  were  entitled  to  recover,  regardless  of 
what  became  of  the  machine.-'— Ben],  on  Sales,  pp.  219,  220; 
Story  on  Sales,  p.  300,  §  289,  note  2 ;  'l  Chitty  on  Con.  p.  518 ; 
Tuxivorth  V.  Moore,  9  Pick.  347 ;  BuUard  v.  Wait,  16  Gray, 
55.  (2)  The  notices  of  the  sale  under  the  mortgage  were 
posted  in  strict  compliance  with  the  power  of  sale  contained 
therein. 

W.  J.  Samford  and  J.  M.  Chilton,  contra. — (No  brief  came 
to  the  hands  of  the  reporter.) 

SOMERVILLE,  J. — Where  a  vendor  makes  sale  of  personal 
property  in  the  custody  of  a  third  person,  who  is  his  bailee, 
and  givies  a  delivery  order  to  the  vendee,  it  has  long  been  set- 
tled that  this  will  not  amount  to  a  delivery  so  as  to  vest  the 
title  in  the  vendee,  until  the  order  is  presented  and  such  third 
person  agrees  to  become  the  bailee  of  the  purchaser,  expressly 
or  impliedly.-^Benj.  on  Sales,  §  175,  §  680 ;  Bentall  v.  Burn, 
3  B.  &  C.  423 ;  Barney  v.  Broken,  19  Amer.  Dec.  720.  It  is 
true  that  where  the  custodian  or  bailee  assents  in  advance  of 
the  sale  to  become  the  bailee  of  the  buyer,  this  assent  might  be 
irrevocable  after  the  sale,  and  the  title  would  pass.  A  refusal 
by  the  custodian  afterwards  to  deliver  would  be,  not  a  refusal 
to  hecome  bailee,  but  to  do  his  duty  as  such  under  the  previous 
agreement  which  constitiited  him  bailee  for  the  purchaser. 
Benj.  on  Sales,  §  175.  So  where  goods  are  merely  on  the 
prernises  of  a  third  person,  who  is  not  a  bailee  for  the  owner, 
as  in  the  case  of  one  holding  tortious  possession,  delivery  may 
be  effected  by  the  vendor's  putting  the  goods  at  the  disposal  of 
the  vendee,  so  as  to  be,  actually  or  constructively,  under  the 
exclusive  dominion  of  the  latter. — Benj.  on  Sales,  §  178. 

Brooks  in  this  case  was  clearly  the  bailee  of  the  appellants, 
the  machine  sold  by  them  to  Meadows  being  in  his  possession. 
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The  mere  giving  of  the  delivery  order,  without  more,  did  not 
transfer  the  title  of  the  property,  or  amount  to  a  delivery,  un- 
less so  intended  mutually  by  the  parties,  and  such  intention 
must  be  evidenced  by  proper  proof,  circumstantial  or  direct. 
When  the  order  was  presented  to  Brooks,  if  he  had  consented 
to  attorn  to  Meadows  so  as  to  become  his  bailee,  the  delivery 
would  have  been  complete. 

And  so  the  delivery  could  have  been  waived  by  the  pur- 
chaser, if  he  had  voluntarily  consented  to  let  Brooks  retain  the 
machine  until  the  next  day,  or  for  any  definite  space  of  time,  as 
an  act  of  free  grace  or  favor  from  himself.  But  if  Meadows 
acted  under  the  moral  coercion  of  necessity  dictated  by  the  situ- 
ation, and  merely  allowed  Brooks  to  continue  in  custody  as  the 
best  arrangement  he  could  make  under  the  circumstances, 
Brooks  would  not  thereby  become  his  bailee,  but  continued  his 
original  custody  as  bailee  of  the  vendors,  Edwards,  Hudmon 
ifeCo.  .  _  . 

In  Magee  v.  Billingsley,  3  Ala.  679,  the  giving  of  an  order 
for  cotton  stored  in  a  warehouse  and  in  a  deliverable  condition 
was  lield  prima  facie  to  constitute  a  delivery.  There  the 
warehouseman,  however,  agreed  to  attorn  to  the  vendee,  and 
made  a  memorandum  of  the  purchasei-'s  name  on  his  books  in 
the  usual  manner  of  such  sales.  Custom,  too,  would  probably 
exert  a  controlling  influence  in  the  case  of  sales  of  cotton  kept 
on  deposit  by  warehousemen,  especially  in  large  cities,  which 
would  take  such  transactions  out  of  the  operation  of  the  or- 
dinary rule  governing  other  classes  of  bailees  and  other  kinds 
of  property. 

The  charges  of  the  court  in  relation  to  the  delivery  of  the 
property  in  controversy  were  in  accordance  with  these  views, 
and  there  was  no  error  in  them. 

The  court  erred,  however,  we  think,  in  charging  that  the 
posting  of  one  notice  at  the  court-house  door,  and  another  at 
the  post-office,  in  the  city  of  Opelika,  was  not  a  strict  compli- 
ance with  the  requirement  of  the  mortgage,  which  was  that 
advertisement  of  foreclosure  should  be  made  by  posting  written 
notices  "in  tivo  public  places  in  Lee  county."  No  two  places 
in  the  entire  county  could  probably  have  been  selected  which 
were  more  public,  or  where  the  attention  of  more  persons 
would  have  been  called  to  the  intended  sale.  It  would  be  un- 
reasonable to  suppose  that  separate  municipalities  were  contem- 
plated, or  separate  localities  out  of  the  same  municipality. 

Be  versed  and  remanded. 
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Saedecor,  Adm'r,  v.  T^atkins. 

Bill  in  Equity  ly   Creditor  to  set  aside  Deed  to  Land  as 
fraudulent  and  Void. 

1.  Bill  in  equity  by  creditor  to  set  aside  voluntary  conveyance;  vjhen. 
adverse  possession  for  ten  years  by  grantee  a  bar. — Adverse  possession  for 
ten  years  by  a  grantee  in  a  voluntary  conveyance  of  land,  executed 
while  the  grantor  was  surety  on  a  guardian's  bond,  is,  under  the  statute 
of  limitations,  a  good  defense  to  a  bill  filed  by  an  administrator  of  the 
deceased  ward,  to  have  the  conveyance  set  aside  as  fraudulent,  and  the 
land  subjected  to  the  payment  of  the  guardian's  liability  to  his  ward. 

2.  Same. — As  the  purpose  of  the  proceedings  in  such  case  is  not  to 
obtain  a  personal  judgment  on  the  debt  or  liability,  or  to  recover  the 
land,  but  to  have  the  grantee  declared  a  trustee  in  invitum,  it  is  imma- 
terial that  the  right  of  the  complainant  to  proceed  against  the  surety  of 
the  guardian  arose  within  ten  years  prior  to  the  commencement  of  the 
suit. 

Appeal  from  Greene  Cliancery  Court. 

Heard  before  Hon.  Thomas  Cobbs. 

On  12th  May,  1845,  William  W.  Long  was  duly  appointed 
by  the  Orphans  Court  of  Greene  county  the  guardian  of 
Lunsford  Long,  a  person  of  unsound  mind,  and,  as  such  guardian,, 
executed  a  bond  in  the  penal  sum  of  $2,400,  with  Benj.  L. 
Long  and  Bryan  Watkins  as  his  sureties,  took  possession  of  the 
estate  of  his  ward,  and  continued  as  such  guardian  until  his 
death,  in  1865.  After  his  death,  in  1866,  a  final  settlement  of 
his  guardianship  was  made  by  his  administrator,  and  on  that 
settlement  it  was  ascertained  that  his  estate  was  indebted  to  the 
ward  in  the  sum  of  $1,024.23.  On  27th  November,  1866, 
Bryan  Watkins  executed  deeds  of  gift  conveying  certain  lands 
to  his  children,  who  thereupon  took  possession,  and  have  since 
continued  in  the  open,  notorious  and  adverse  possession  of  the 
lands  conveyed  by  the  deeds,  claiming  title  thereunder.  In 
1867,  Bryan  Watkins  died,  and  afterwards  his  estate  was  de- 
clared insolvent,  and  as  an  insolvent  estate  was  finally  settled. 
In  July,  1870,  Lunsford  Long,  without  having  been  restored  to- 
sanity,  died,  and  in  November,  1877,  Frank  P.  Snedecor  wa& 
appointed  the  administrator  in  chief  of  his  estate.  The  bill  in 
this  cause  was  filed  in  March,  1879,  by  said  administrator 
against  Robert  E.  Watkins  and  others,  the  grantees  in  said 
deeds,  seeking  to  have  the  deeds  set  aside  as  fraudulent  and 
void,  and  the  lands  thereby  conveyed  sold  for  an  alleged  balance 
due  the  complainant  as  such  administrator,  on  account  of  the 
Vol.  lxxi. 


1881.}  OF  ALABAMA.  49 

[Snedecor,  Adm'r,  v.  Watkins.] 

said  guardianship  of  his  intestate.  Among  other  defenses  to 
tlie  bill,  the  defendants  pleaded  that  they  had  been  in  the  open, 
notorious  and  adverse  possession  of  the  lands  sought  to  be  con- 
demned for  more  than  ten  years,  claiming  title  under  said  deeds, 
and  that  the  complainant's  claim,  as  against  them,  was  barred 
by  the  statute  of  limitations  of  ten  years. 

On  final  hearing  on  pleadings  and  proof,  the  chancellor  was 
of  the  opinion  that  the  complainant  was  not  entitled  to  relief, 
and  caused  a  decree  to  be  entered  dismissing  his  bill ;  and  that 
decree  is  here  assigned  as  error. 

Snedecor  &  Head,  for  appellant. 

Thos.  W.  Coleman,  contra. 

(No  briefs  came  to  the  hands  of  the  reporter.) 

SOMERVILLE,  J.— This  bill  was  filed  by  the  administrator 
of  a  ward,  in  order  to  set  aside  as  fraudulent  certain  voluntary 
conveyances  of  real  estate  made  by  the  surety  of  his  guardian. 
These  deeds  of  gift  were  executed  by  Bryan  Watkins  in 
November,  1866,  he  being  then  liable  as  surety  on  the  bond  of 
William  Long,  wlio  was  guardian  of  Lunsford  Long,  a  person 
non  comjpos  mentis.  The  lands  were  conveyed  to  the  grantor's 
children,  in  consideration  of  natural  love  and  affection,  and  the 
grantees  at  once  entered  into  possession,  and  held  the  lands  ad- 
verseh'  from  November,  1866,  until  March,  1879,  when  this 
bill  was  tiled — a  period  of  over  twelve  years: 

Under  tins  state  of  facts  the  chancellor,  in  our  opinion,  prop- 
erly dismissed  the  bill.  The  case  made  by  the  bill  was  barred 
under  the  plea  of  the  statute  of  limitations  of  ten  years  ad- 
verse possession  by  the  defendants.  This  possession  was 
adverse,  open,  notorious,  uninterrupted,  and  accompanied  with 
acts  of  ownership,  and  this  completed  the  bar  as  against  all  the 
world,  save  only  such  persons  as  are  exempted  exj)ressly  from 
the  operation  of  the  statute  by  certain  sections  of  the  Code. 
In  Barclay  v.  Smith.,  %Q  Ala.  230,  such  a  title  was  held  to  pre- 
vail against  the  title  acquired  by  a  purchaser  at  execution  sale, 
although  the  action  of  ejectment  was  brought  within  ten  years 
after  the  sale,  and  the  lien  of  the  execution  was  never  lost. 
The  principle  there  settled  is  conclusive  of  this  case.  It  does 
not  change  the  case  that  the  right  of  the  complainant  to  pro- 
ceed against  the  guardian's  surety  arose  within  ten  years  before 
the  commencement  of  this  suit,  as  the  purpose  of  the  proceed- 
ing is  not  to  obtain  a  personal  judgment  on  the  debt,  nor  is  it  a 
suit  for  the  land.  It  is  an  effort  to  have  the  defendants,,  who 
are  voluntary  donees  of  the  lands,  declared  trustees  in  invltitm. 
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as  to  the  lands  conveyed  to  them  by  Bryan  Watkins,  Their 
adverse  possession  is  a  complete  ansAver  to  this,  it  having  ma- 
tured by  lapse  of  time  into  a  good  title.  Any  other  doctrine 
than  this  might  be  perverted  to  unsettle  a  large  proportion  of 
land  titles  in  the  Commonwealth,  and  would  be  in  derogation 
of  the  chief  purpose  of  the  statutes  of  limitation,  which  are 
designed  to  quiet  litigation  and  give  repose  to  titles. — Lockard 
V.  Nmh,  64  Ala.  385 ;  Smith  v.  RoberU,  62  Ala.  83. 
The  decree  of  the  chancellor  is  aflSrmed. 


Hibbler  v.  SproAvl. 

Bill  in  Equity  to  set  aside  Deed  to  Land  as  Fraudulent. 

1.  Bill  in  equity  ;  service  on  infant  defendants  ;  v:hen  erroneous. — The 
mode  for  the  service  of  summons  to  answer  bills  in  equity  issuing  against 
infants,  prescribed  by  the  23rd  Rule  of  Chancer}'  Practice,  is  exclusive 
of  all  other  modes ;  and  hence  service  on  infant  defendants  personally, 
whose  parents  are  living  and  not  interested  adversely  to  them,  whether 
they  are  of  tender  years  or  have  nearly  attained  their  majority,  is  irregu- 
lar ;  and  the  appointment  of  a  guardian  ad  litem  on  such  service  is  pre- 
mature and  erroneous. 

2.  Same  ;  when  appointment  of  guardian  ad  litem  erroneous  under  26th 
Rule  of  Chancery  Practice. — Where  a  bill  in  equity,  to  which  infants  were 
made  parties  defendant,  and  Miiich  was  verified  by  aiBdavit,  avers  the 
fact  of  infancy,  but  omits  to  state  whether  the  infants  were  over  or  under 
the  age  of  fourteen  years,  and  no  affidavit  was  filed  stating  the  fact,  the 
apyjointment  of  a  guardian  ad  litem  for  them  in  such  case  is  violative  of 
the  26th  Eule  of  Chancery  Practice,  and  will  not  support  a  decree  against 
thena. 

Appeal  from  Pickens  Chancery  Court. 

Heard  before  Hon.  A.  W.  Dillard. 

In  1874,  Bird  Ivey  executed  and  delivered  a  deed  of  trust 
conveying  a  large  body  of  lands  situate  in  Pickens  county,  in 
this  State,  to  a  trustee  therein  named,  to  secure  certain  debts 
recited  in  the  deed  to  have  been  owing  by  the  grantor  to  James 
L.  Hibbler.  This  deed  contained  a  power  of  sale  on  default  in 
the  payment  of  the  secured  debts.  In  1875,  after  the  law-day 
designated  in  the  deed,  the  trustee  sold  the  lands  conveyed  by 
the  deed  under  the  power  of  sale  contained  therein,  and  at  the 
sale  Hibbler,  the  beneficiary,  became  the  purchaser,  to  whom 
the  trustee  executed  a  deed,  conveying  to  him  the  lands.  After- 
wards, in  1876,  Hibbler  executed  a  deed  of  gift  conveying  these 
lands,  to  his  children  and  grandchildren,  therein  named  and 
designated,  as  tenants  in  common,  among  whom  were  Mary  F. 
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Windham,  wife  of  Walter  D.  Windham^  his  daughter,  and 
their  children.  The  bill  in  this  cause  was  tiled  by  John  M. 
Sprowl,  a  judgment  creditor  of  Bird  Ivey,  against  James  L. 
Bibbler  and  his  children  and  grandchildren,  who  are  grantees 
under  said  deed  executed  by  him,  and  others,  seeking,  among 
other  things,  to  have  the  deed  executed  by  the  trustee  to  Hib- 
bler, and  the  deed  executed  by  the  latter  to  his  children  and 
grandchildren  set  aside  as  fraudulent  and  void,  and  the  lands 
sold  for  the  payment  of  the  complainant's  judgment.  The 
other  facts  necessary  to  an  understanding  of  the  opinion  are 
stated  therein.  The  chancellor,  on  the  hearing,  had  upon  the 
pleadings  and  ])roof,  caused  a  decree  to  be  entered  granting  the 
complainant  relief,  and  from  that  decree  this  appeal  was  taken. 

T.  W.  Coleman,  M.  L.  Stansel,  E.  Morgan  and  Watts  & 
Sons,  for  appellants. 

Lewis  M.  Stone,  and  Terry  &  Johnston,  contra. 

BRICKELL,  C.  J. — The  conveyance  of  the  lands,  made  to 
his  children  and  grandchildren  by  James  L.  Hibbler,  consti- 
tuted them  tenants  in  common.  The  grandchildren  were,  of 
consequence,  materially  interested  in  the  subject-matter,  and 
necessary  parties  to  the  suit.  As  is  shown  by  the  bill,  they 
were  infants,  residing  with  their  parents.  The  23rd  Rule  of 
Practice  prescribes  the  mode  in  which  summons  issuing  to 
them  must  be  served,  and  is  exclusive  of  all  other  modes  of 
service.  The  parents  being  in  life,  service  upon  one  of  them 
for  the  infants  must  have  been  made.  There  is  no  authority 
for  service  upon  them  personally,  whether  of  tender  years  or 
closely  approaching  majority.  The  children  of  Walter  D. 
Windham  were  personally  served — there  was  no  service  for 
them  on  either  of  the  parents.  It  follows  they  were  not  regu- 
larly before  the  court ;  and  the  appointment  of  a  guardian  ad 
Utem  for  them  was  premature  and  erroneous.  For  all  the  in- 
fant defendants  a  guardian  ad  litem  was  appointed,  though  the 
bill,  verified  by  affidavit,  averring  their  infancy,  omits  to  state 
whether  they  were  above  or  under  the  age  of  fourteen  years, 
nor  was  an  affidavit  filed  stating  the  fact.  This  was  violative 
of  the  26th  Rule  of  Practice,  a  strict  observance  of  which  has 
always  been  required  to  support  decrees  against  infants.  These 
are  errors  compelling  a  reversal  of  the  decree,  and  we  do  not 
deem  it  proper  to  consider  any  other  of  the  assignments  of 
error,  as  it  may  be  necessary  to  retake  the  testimony  so  far  as 
the  infants  are  concerned.  The  adult  defendants  are  doubtless 
concluded  by  the  testimony  already  taken  ;  but  as  the  infant 
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defendants  are  not,  and  may  hereafter  possibly  present  a  dif- 
ferent state  of  facts,  we  leave  all  other  questions  undetermined. 
Reversed  and  remanded. 


Taylor,  Guardian  ad  litem,  v,  McCall, 

Adm'r. 

Final  Settlement  of  Decedents  Estate  in  Equity. 

1.  Estate  of  decedent;  ivhen  released  from  claim. — Where  an  attorney, 
employed  by  an  administrator  to  represent  him  on  final  settlement  of  his 
administration,  gave  to  his  client  a  receipt  acknowledging  payment  of  his 
fee  for  services  rendered,  although  in  fact  the  fee  was  not  paid  ;  and  on 
such  receipt  as  a  voucher  the  administrator  was  allowed  a  credit  on  his 
settlement  for  the  amount  thereof,  it  must  be  conclusively  presumed  that 
the  attorney  thereby  consented  to  look  to  the  administrator  alone  for 
payment,  and  to  discharge  the  estate  and  trust  fund  from  all  claim  he  ever 
had  therefor. 

2.  Settlement  of  administrator's  accounts;  what  not  a  proper  credit. 
In  such  case,  the  attorney  can  not,  by  the  voluntary,  unsolicited  act  of 
the  administrator  de  bonis  non,  obtain  payment  of  his  claim  out  of  a  bal- 
ance which  the  estate  owes  to  the  administrator  in  chief,  as  ascertained 
by  decree  on  his  final  settlement ;  and  if  the  administrator  c^e  feon(\s  non 
pay  the  claim,  he  can  not  be  allowed  credit  therefor  on  the  settlement  of 
his  administration. 

Appeal  from  Choctaw  Chancery  Court. 

Heard  before  Hon,  A.  W.  Dillard. 

Appeal  by  George  W.  Ta^'lor,  guardian  ad  litem  of  R.  P. 
Roach,  a  minor,  from  a  decree  rendered  by  said  Court  of  Chan- 
cery on  the  final  settlement  of  E.  McCall's  administration  upon 
the  estate  of  Rozena  Roach,  deceased. 

The  opinion  states  the  facts. 

Geo.  W.  Taylok,  for  appellant.  (No  brief  came  to  the  hands 
of  the  reporter.) 

Watts  &  Sons,  with  whom  were  Sprott  &  Altman,  contra. 
(1)  It  is  shown  that  the  services  rendered  by  the  attorneys 
were  properly  rendered  to  the  administrator  in  chief,  and  the 
fee  therefor  had  never  in  fact  been  paid  by  him.  This  fee  was 
rightly  paid  by  the  administrator  de  bonis  non,  and  he  was  prop- 
erly allowed  a  credit  therefor. — Hearrin  v.  Savage.^  Ad7n''r,  16 
Ala.  286.  (2)  It  appears  clearly  by  the  settlement  made  in 
1874  by  Roach,  administrator,  that  the  estate  was  indebted  to 
him  $340,  allowing  the  credit  for  the  attorneys'  fees ;  and  if  he 
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had  been  allowed  no  credit  therefor,  the  estate  would  have 
been  indebted  to  him  $190.  No  injustice  was  done  to  the  es- 
tate by  the  allowance  of  the  fee. 

STONE,  J. — Only  a  part  of  the  record  of  the  chancery  pro- 
ceedings, had  in  this  cause,  has  been  brought  before  us,  because 
only  a  single  question  is  raised  for  our  decision.  Mrs.  Rozena 
lioach  had  died,  intestate  we  suppose,  leaving  some  estate,  and 
John  D.  Roach,  her  husband,  became  administrator  in  chief  of 
her  estate.  He  ceased  to  be  administrator,  and  Ed.  McCall  was 
appointed  administrator  de  honis  non.  Roach  made  final  set- 
tlement of  his  administration  in  the  probate  court,  was  debited 
with  $1,289.25,  and  credited  with  $1,630.01;  thus  showing  a 
balance  of  credits  in  his  favor  of  $340.76.  The  record  does 
not  inform  us  what  decree  was  rendered  on  this  settlement,  or 
whether  any  decree  was  rendered  for  such  ascertained  balance, 
in  his  favor,  or  against  any  one.  All  parties  appear  to  have 
acquiesced  in  that  settlement.  One  item  of  credit  allowed  to 
Roach  was  for  services  rendered  by  attorneys,  in  that  settle- 
ment, $150.  If  this  credit  had  not  been  allowed  him,  his  bal- 
ance of  credits  would  have  been  abont  $190.  In  that  settle- 
ment. Roach  tiled,  as  a  voucher,  the  receipt  of  the  attorneys, 
acknowledging  the  payment  to  them  of  said  fee  of  $150.  On 
this  voucher  he  obtained  the  credit.  The  present  record  in- 
forms us  that  no  part  of  this  ascertained  balance  of  $340.76 
has  been  paid  to  the  administrator  in  chief. 

Ed.  McCall,  the  administrator  de  honi^  non^  made  his  settle- 
ment in  the  Chancery  Court.  In  his  account  current  he  claimed 
a  credit  of  $150,  paid  said  attorneys,  for  the  the  identical  ser- 
vices they  had  rendered  Roach  in  his  final  settlement,  and  for 
which  he  obtained  a  credit  as  above  shown.  This  was  objected 
to  by  the  distributees.  The  attorneys  testified,  and  doubtless 
correctly,  that  although  they  gave  Roach  a  receipt  for  said 
$150,  as  paid,  he  in  fact  paid  them  nothing,  and  was  insolvent. 
The  chancellor  allowed  this  credit,  and  this  ruling  is  assigned 
as  error— the  only  error  complained  of. 

Our  rulings  have  been  very  uniform  that  services  rendered  to  a 
trustee  on  hisretainer,  orby  his  procurement,  are  only  a  personal 
charge  against  the  trustee,  and  confer  no  right  to  proceed 
against  the  trust  fund  in  his  hands.  Paying  such  charges,  if 
reasonable,  just  and  proper,  the  trustee  will  be  entitled  to  a  cred- 
it in  his  settlement. — Johnson  v.  Gaines^  8  Ala.  791 ;  Savage 
V.  Benham,^  11  Ala.  49;  Jones  v.  Dawson,  19  Ala.  672;  Mul- 
hall  V.  Williams,  32  Ala.  489 ;  Pollard  v.  Cleaveland,  43  Ala. 
1 02 ;  Steele  v.  Steele,  64  Ala.  438  ;  Dickinson  v.  Connijf,  65  Ala. 
581;  Kirkman  v.  Benham,  28  Ala.  501.  In  Haerrin  v.  Sav- 
age, 16  Ala.  286,  an  administrator  de  bonis  non  was  allowed  a 
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credit  for  reasonable  fees  of  attorneys,  who  were  retained  hona 
fide  by  a  former  personal  representative,  to  protect  the  interests 
of  the  estate.  Of  course,  to  justify  such  payment,  it  must  be 
shown  that  the  former  administrator  is  not  in  arrears  to  the 
trust;  for  in  no  otlier  case  could  the  trust  fund  be  so  used. 
Steele  v.  Steele.  64  Ala.  438.  In  Henderson  v.  Siminmis^  33 
Ala.  291,  it  was  ruled  that  the  receipt  of  a  creditor,  acknowledg- 
ing payment  of  a  claim  which  was  a  proper  cliarge  against  the 
estate,  was  a  good  voucher  for  the  administi'ator  in  his  settle- 
ment, although  he  had  not  in  fact  made  payment.  This  was 
so  ruled,  because  it  was  shown  that,  although  the  receipt  was 
given,  the  matter  was  left  open  for  adjustment  on  settlement 
of  their  private  accounts.  Xow,  this  ruling  can  be  vindicated 
only  on  one  ground,  namely:  That  by  giving  the  receipt  under 
the  circumstances,  the  creditors  discharged  the  estate,  and 
agreed  to  look  to  and  trust  the  personal  credit  of  the  adminis- 
trator.    See  also  Ilm^lin  v.  Bell,  54  Ala.  389. 

We  are  aware  that  in  this  case  the  record  shows  that  the  es- 
tate was  indebted  to  the  former  administrator  in  a  sum  greater 
than  the  attorneys'  fees,  claimed  to  have  been  paid  by  the  ad- 
ministrator de  bonis  noii,  amount  to.  It  thus  appears  that  the 
estate  owes  Roach,  the  first  administrator,  more  than  he  owed 
the  attorneys,  and  hence,  the  argument  is  made  that  the  estate 
is  nothing  loser  by  the  transaction.  We  think,  however,  an- 
other principle  must  control  our  ruling.  When  the  attorneys 
gave  Roach,  the  administrator  in  chief,  a  receipt  acknowledg- 
ing payment  of  their  claim,  they  furnished  him  a  voucher  upon 
which  he  could  obtain,  and  did  obtain  a  credit  in  his  settlement. 
This  was  a  consent  on  their  part  to  look  to  the  administrator 
alone  for  payment,  and  to  discharge  the  estate  and  trust  fund 
from  all  claim  they  ever  had  therefor.  We  think,  on  the 
grounds  of  public  policy,  this  presumption  must  be  treated  as 
conclusive,  and  not  open  to  be  rebutted  by  extrinsic  proof. 
Such  collateral  investigation  would  frequently  lead  to  delay, 
expense,  and  embarrassing  complication,  and  we  are  not  willing 
to  enter  upon  an  untried  experiment,  the  first  result  of  M^iicli 
would  be  the  allowance  to  each  of  two  successive  administra- 
tors, a  credit  for  one  and  the  same  disbursement.  Many  incon- 
veniences, if  not  losses,  might  result  from  it,  one  of  which  would 
be  the  probable  taxation  of  double  commissions  for  one  act  of 
administration.  If  the  attorneys  have  a  claim  against  Roach, 
the  first  administrator,  they  must  proceed  against  him  person- 
ally. They  can  not,  by  the  voluntary,  unsolicited  act  of  the 
administrator  de  bonis  non,  obtain  payment  out  of  the  alleged 
balance  the  estate  owes  Roach.  That  is  not  the  process  by 
which  one  indebted  can  be  made  to  pay  the  debt  of  his  creditor. 
Vol.  Lxxr. 
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For  the  error  in  allowing  the  administrator  de  bonis  non  credit 
for  the  attorneys'  fees,  discussed  above,  the  decree  of  the  chan- 
cellor is  reversed  and  the  cause  remanded. 


Rothe  V,  Bellingrath. 

Statutory  Action  to  enforce  Mechanic's  Lien, 

1.  Mechanic's  lien  for  improvements  on  rented  premises;  extent  of. 
Where  buildings  or  other  improvements  are  erected  on  leased  or  rented 
land,  at  the  retiuest,  and  on  the  exclusive  credit  of  the  lessee,  the  statutory 
lien  of  the  contractor  extends  not  only  to  such  improvements  and  erec- 
tions as  may  be  constructed  by  iiim,  l)ut  also  to  the  unexpired  leasehold 
term  of  the  premises  on  which  the  improvements  are  made,  not  exceed- 
ing one  acre. 

2.  Same. — While  the  statute  also  extends  such  lien  to  the  materials 
furnished,  this  involves  the  necessary  implication  that  the  materials 
must  be  capable  of  practical  identification,  when  the  lien  is  sought  to  be 
enforced  specifically  on  them  ;  and  hence,  where  the  materials  are  fur- 
nished to  a  lessee  and  are  Ijy  him  used  in  repairs  on  the  rented  premises, 
and  are  so  merged  in  the  freehold  as  to  be  incapable  of  severance,  the 
contractor  or  material-man  has  no  lien  thereon,  but  merely  a  lien  on  the 
leasehold  estate. 

3.  Same ;  taken  subject  to  conditions  in  lease. — Where  the  lien  attaches 
to  a  leasehold  interest,  it  is  subject  to  all  the  conditions  of  the  lease ; 
and  where  the  lease  has  been  forfeited,  the  holder  of  the  lien  must  pay 
to  the  lessor  "  all  arrears  of  rent,  or  other  money,  interest  and  costs  due 
under  the  lease,"  before  he  can  acquire  the  rights  of  the  lessee  there- 
under, even  by  purchase. 

4.  Rule  of  common  law  as  to  repairs  on  leased  premises ;  statute  to  he 
construed  in  harmony  thereicith. — At  common  law  the  burden  of  repairs 
was  always  cast  on  the  tenant,  and  the  landlord  was  under  no  implied 
obligation  to  keep  the  rented  premises  in  repair;  and  the  statute  provid- 
ing a  lien  in  favor  of  mechanics  and  material-men  for  improvements 
erected  on  rented  lands  (Code  of  187(J,  §  3448),  must  be  construed  in  har- 
mony with  this  principle,  so  far  as  its  letter  will  permit. 

5.  Wheii  evidence  of  the  amount  due  under  the  lease  for  rent  or  dam- 
ages inadmissihle. — In  a  proceeding  under  the  statute  to  enforce  the  statu- 
tory lien  in  favor  of  a  material-man  for  materials  furnished  under  a  con- 
tract with  the  lessee,  against  the  leasehold  estate,  the  amount  of  the  rent 
due  the  lessor  by  the  lessee,  or  of  any  other  moneys  or  damages  accruing^ 
under  the  lease,  is  not  a  material  issue;  and  hence,  testimony  tending  to 
show  that  fact  is  immaterial  and  inadmissible  on  the  trial,  although  it 
may  become  material  after  judgment  in  favor  of  the  plaintiff,  and  a  pur- 
chase of  the  leasehold  estate  thereunder. 

6.  When  lessee  not  the  agent  of  the  lessor. — Where  the  lessee  is  author- 
ized, by  the  terms  of  the  lease,  to  erect  improvements  on  the  rented  prem- 
ises on  his  own  credit  and  at  his  own  expense,  which  are  to  become  the 
property  of  the  lessor  at  the  termination  of  the  lease,  the  value  thereof 
to  be  paid  by  him  in  money,  or  be  deducted  from  rent  then  due,  this  does 
not  constitute  the  lessee  the  agent  of  the  lessor  for  the  erection  of  such 
improvements,  nor  does  it  impose  on  the  lessor  the  duty  or  obligation  to 
pay  therefor. 
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Appeal  from  City  Court  of  Montgomery. 

Tried  before  Hon.  J.  A.  Minnis. 

This  was  an  action  commenced  under  the  statute  by  F.  W. 
Rothe  against  11.  Bellingrath,  John  X.  Murphy  and  John 
Wilson,  to  enforce  a  mechanic's  lien  for  materials  and  machinery 
alleged  to  iiave  been  furnished  by  the  plaintiff  under  a  contract 
with  the  defendant  Bellingrath,  for  a  mill  which  had  been  leased 
by  the  latter. from  the  defendant  Wilson.  The  complaint  con- 
tains two  counts.  In  the  first  count  it  is  averred  that  the  de- 
fendant Murphy  had  "some  interest  in  the  subject-matter  of 
this  controversy,  tlie  precise  nature  of  which  to  plaintiff  is  un- 
known ;"  and  that  the  defendant  Wilson  is  the  owner  in  fee  of 
the  mill  and  land  on  which  it  is  erected,  and  that  the  defendant 
Bellingrath  holds  the  same  under  some  contract  of  lease,  the 
precise  terms  of  which  are  unknown  to  plaintiff.  In  the  second 
count  it  is  averred  that  Bellingrath  was  authorized  by  Wilson 
"to  have  said  machinery  put  up,  and  said  materials  furnished 
for  said  mill  and  on  said  land ;  and  that  said  Bellingrath,  in 
making  said  contract  and  causing  said  machinery  to  be  put  up, 
and  said  materials  to  be  furnished,  was  the  agent  of  said  Wilson, 
and  acted  for  him  and  in  his  behalf ; "  and  that  "  said  machinery 
was  put  up  and  said  materials  were  furnished  with  the  knowl- 
edge and  consent  of  said  Wilson,"  and  for  the  immediate  benefit 
of  all  the  defendants.  It  is  also  averred  in  this  count,  that  the 
defendant  Murphy  has  some  interest  in  the  subject-matter  of 
the  controversy,  the  precise  nature  of  which  is  unknown  to  the 
plaintiff.  No  other  part  of  the  pleadings  is  set  out  in  the 
record. 

The  evidence  introduced  on  the  trial  showed,  that  on  1st 
February,  1878,  the  defendant  Wilson,  by  contract  in  writing, 
leased  to  the  defendant  B'ellingrath  the  mill  (a  steam  grist  mill), 
descril)ed  in  the  complaint,  for  one  year,  with  the  privilege  of 
renewing  the  lease  for  three  years,  at  an  annual  rent  of  $700, 

f)ayable  quarterly,  Wilson  reserving  the  right  to  terminate  the 
ease  and  to  re  enter  upon  default  in  the  payment  of  the  rent 
as  stipulated  in  the  contract,  and  Bellingrath  agreeing  to  keep 
the  mill  in  operation  and  in  good  working  condition.  After 
providing  that  Bellingrath  should  have  the  privilege  of  erect- 
ing and  carrying  on  a  steam  ginnery  near  the  mill,  and  of 
making  other  improvements,  it  is  stipulated  in  the  lease  that 
"all  the  improvements  so  erected  by  the  said  Bellingrath  and 
remaining  at  the  expiration  of  this  lease,  are  then  to  belong  to 
the  said  John  Wilson,"  the  value  thereof,  as  ascertained  by 
three  disinterested  persons,  to  be  paid  for  by  him,  or  to  be  de- 
ducted from  the  rent  then  due  and  unpaid.  It  was  further 
shown  by  the  evidence,  that  Bellingrath  having  taken  posses- 
sion of  the  mill  property  on  1st  February,  1878,  the  plaintiff, 
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knowing  that  lie  had  rented  the  property,  but  not  knowing  the 
terms  of  tlie  lease,  under  a*  contract  made  on  that  day  with 
Bellingrath,  furnished  him  certain  machinery  and  materials  for 
use  in  improvements  in  and  upon  the  mill,  which  were  after- 
wards so  used,  the  improvements  having  been  put  upon  the 
building  known  as  the  ""mill-house"  by  another  at  Bellingrath's 
expense,  and  affixed  to  the  soil ;  that  no  contract  was  made  with 
Wilson  in  reference  to  the  articles  so  furnished.,  but  he  knew 
the  use  to  which  they  were  put;  that  the  improvements  were 
needed,  and  the  price  charged  therefor  was  reasonable ;  that 
there  was  due  the  plaintiff  on  account  of  said  materials  and 
machinery,  a  balance  of  $407.34,  with  interest ;  that  the  de- 
fendant Murphy  was  interested  in  the  lease  with  Bellingrath  ; 
that  the  mill  was  operated  about  four  months  under  the  lease, 
and  was  then  abandoned,  and  that  on  Ist  November,  1878,  after 
this  suit  was  commenced,  Wilson  took  possession  of  it  again ; 
and  that  the  plaintiff,  not  having  been  paid  for  the  machinery 
and  materials  furnished  by  him,  duly  filed  in  the  office  of  the 
judge  of  probate  of  Montgomery  county,  the  county  in  which 
the  property  was  situated,  his  claim  therefoi*,  as  required  by 
the  statute. 

On  the  trial  the  defendant  Wilson  was  allowed  by  the  court, 
against  the  plaintift"'s  objection,  to  read  to  the  jury  a  letter 
written  by  the  plaintiff  to  said  defendant,  "introducing  de- 
fendant Bellingrath  "  to  him,  and  the  plaintiff  excepted.  The 
defendant  Wilson  was  also  allowed  to  prove,  against  the  plain- 
tiff's objection,  that  Bellingrath  owed  him  for  the  rent  of  the 
mill  property  from  1st  February,  1878,  to  1st  November,  1878, 
amounting,  with  interest,  to  about  $700,  and  the  plaintiff  ex- 
cepted. The  defendant  Wilson,  was  also  allowed  by  the  court, 
against  plaintiff 's  objection,  to  introduce  evidence  tending  to 
show  that  the  defendant  Bellingrath  had  damaged  the  mill 
about  $300,  by  carelessly  and  negligently  running  it,  and  the 
plaintiff  excepted.  The  evidence  for  the  defendant  Wilson 
further  tended  to  show  that  the  said  improvements  so  placed 
upon  the  mill  were  not  such  as  were  authorized  by  the  contract 
of  lease. 

The  foregoing  being  the  substance  of  the  material  parts  of 
the  evidence  bearing  on  the  questions  reserved  for  the  consid- 
eration of  this  court,  the  Circuit  Court  charged  the  jury,  ex 
mero  motu,  among  other  things,  "that  if  they  believed  from 
the  evidence  in  this  case,  that  the  reiit  due  and  unpaid  to  Wil- 
son, and  the  damages  to  the  mill  by  the  lessee  were  greater  than 
the  value  of  the  improvements,  materials  furnished,  etc.,  placed 
there  by  plaintiff,  then  the  plaintiff  can  not  recover  in  this 
case,  and  they  should  find  for  the  defendants."  To  this  charge 
the  plaintiffs  excepted.     The  court  refused  to  give  to  the  jury 
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the  following  charge,  among  others  requested  in  writing  by 
the  plaintiff,  and  he  excepted,  to-wit :  "  4.  If  the  jury  find  from 
the  evidence  that  Wilson  authorized  Bellingrath  to  have  the 
machinery  put  up,  and  that  the  plaintiff  did  put  it  up,  then 
they  must  find  that  the  plaintiff  has  a  lien  on  the  whole  prop- 
erty." 

The  plaintiff  was  compelled  to  take  a  non-suit  in  consequence 
of  the  adverse  rulings  of  the  Circuit  Court.  The  rulings 
above  noted  are  among  the  assignments  of  error  here  made. 

Lester  C.  Smith    and   Thomas  H.  Clark,    for   appellant. 

(1)  The  plaintiff's  lien  not  only  included  the  materials  and  ma- 
chinery furnished,  but  also  the  leasehold  term  ;  and  in  the  event 
of  a  forfeiture  of  the  lease  the  purchaser  "shall  be  held  to  be 
the  assignee  of  such  leasehold  term,"  and  may  pay  up  the 
rent,  etc.,  and  continue  as  lessee. — Code  of  1876,  >?§  3442,  3443. 

(2)  But  under  the  lease  Bellingrath  was  authorized  to  have  the 
improvements  made,  and  Wilson  was  to  pay  him  for  theui  at 
the  end  of  the  term.  This  constituted  Bellingrath  the  agent  of 
Wilson  for  that  purpose, — Phillips  on  Mechanic's  Lien,  §  90  ; 

Woodward  v.  Leihy^  36  Penn.  St.  (12  Casey),  437.  The  plain- 
tiff, therefore,  had  a  lien,  not  only  on  the  leasehold  estate,  but 
also  on  the  fee.  (3j  Under  the  statute  the  lien  is  inchoate 
until  the  statutory  requirements  are  complied  with  ;  but  when 
they  are  complied  with  the  lien  becomes  perfect,  and  relates 
back  to  the  beginning  of  the  work. —  Welch  v.  Porter,  63  Ala. 
225.  The  lien  was,  therefore,  perfect  before  Bellingrath  owed 
Wilson  anj'thing  for  rent,  or  had  damaged  the  machinery  by 
carelessness  in  running  it ;  and  it  was  not  affected  by  the  for- 
feiture of  the  lease. — See  Phillips  on  Mechanics'  Lien,  §  192; 
Gaskill  -v.  Trainer,  3  Cal.  334;  Montandoii  v.  Deas,  14  Ala. 
33 ;  ICoitiig  v.   Mueller,  39  Mo.  165. 

Rice  &  Wiley  and  Cloptox,  Herbert  &  CiiAiiBERS,  contra. 
(No  brief  came  to  the  hands  of  the  reporter.) 

SOMERYILLE,  J. — Under  the  provisions  of  the  present 
Code,  a  mechanic's  lien,  whether  for  work  and  labor  done,  or 
for  materials  furnished,  is  binding  "only  to  the  extent  of  all 
the  right,  title  and  interest  owned  therein  by  the  owner  or  pro- 
prietor of  such  building,  erection  or  other  improvement  [as 
may  be  constructed  by  contract  for  any  person]  for  whose  im- 
mediate  use  or  benefit  the  labor  was  done  or  things  were  fur- 
nished."—Code,  1876,  §  3441. 

Where  buildings  or  other  improvements  are  erected  on  leased 
or  rented  lands,  at  the  request  and  on  the  exclusive  credit  of 
the  lessee,  the  contractor's  lien  is  extended  by  the  statute,  not 
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only  to  such  improvements  and  erections  as  may  be  constructed 
by  him,  but  also  to  the  unexpired  leasehold  term  of  the  lot  or 
land,  not  exceeding  one  acre,  on  which  the  improvements  are 
made. — Code,  §§  3440,  3443.  It  is  also  made  to  fasten  on  the 
fixtures  or  materials  furnished.  But  this  must,  of  course,  in- 
volve the  necessary  implication,  that  these  materials,  in  order 
to  authorize  the  enforcement  of  such  lien  on  them  specifically^ 
must  be  capable  of  practical  identification.  This  can  not  be, 
where  they  are  used  merely  for  repairs  and  are  so  merged  in 
the  freehold  as  to  be  incapable  of  severance. 

It  never  was  intended,  however,  that  the  lessee  should  have 
power  to  bind  the  interest  of  the  lessor.  He  can  only  bind  the 
improvements  or  erections  which  are  capable  of  both  identifi- 
cation and  practical  severance,  and  the  leasehold  estate.  But 
when  the  lien  attaches  to  the  leasehold  interest,  it  is  subject  to 
all  the  conditions  of  the  lease.  And  where  the  lease  has  been 
forfeited,  the  holder  of  such  lien,  before  lie  can  be  placed  in 
the  shoes  of  the  lessee,  even  by  becoming  the  purchaser  of  the 
leasehold  term  and  the  improvements,  must  first  pay  to  the 
lessor  "  all  arrears  of  rent,  or  other  money,  interest  and  costs 
due  under  the  lease." — Code,  §  3443 ;  Phillips  on  JVIech.  Lien, 
§  192,  §  90.  At  common  law  the  burden  of  repairs  was  always 
cast  on  the  tenant,  and  the  landlord  was  under  no  implied  obli- 
gation to  keep  rented  premises  in  repair.  The  statute  must  be 
construed  in  harmony  with  this  principle,  so  far  as  its  letter 
will  permit. —  Phil,  on  Mech.  Lien,  §  90. 

Where  the  cardinal  facts  are  established,  bringing  a  case 
within  the  purview  of  the  statute,  the  only  further  issues  re- 
quired to  be  submitted  to  the  jury  are,  the  amount  of  the  debt 
claimed,  and  the  descrijjtion  of  the  particular  property  sought 
to  be  charged  with  a  lien  for  its  satisfaction. — Code,  §§  3451-52. 

It  is  thus  clearly  evident  that  the  amount  of  the  rent  due  the 
lessor  by  the  lessee,  or  tiiat  of  any  other  moneys  or  damages 
accruing  under  the  lease,  is  not  a  material  issue  on  the  trial  for 
the  enforcement  of  a  mechanic's  lien  under  the  statute.  It 
may  become  material,  however,  after  the  rendition  of  a  judg- 
ment in  favor  of  a  plaintiff,  where,  in  seeking  to  enforce  sucii 
judgment,  he  becomes  the  jjurchaser  of  the  leasehold  estate, 
or  wliere  a  third  person  purchases  such  interest  of  the  lessee. 
The  purchaser  at  such  sale  takes  the  estate  cum  onere — subject 
to  these  claims  of  the  lessor — and  hence  their  relevancy  after 
sale  made  under  execution  on  the  judgment. — Code,  §  3443. 
The  court  below,  therefore,  erred  in  permitting  evidence  to  be 
introduced,  showing  the  amount  of  rent  due  by  Bellingrath  to 
Wilson,  and  also  in  admitting  evidence  of  the  damage  alleged 
to  have  been  done  by  the  lessee's  carelessness  in  running  the 
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mill.  These  facts  were  irrelevant  and  should  have  been  ex- 
cluded. 

There  was  no  evidence  tending  to  show  that  Bellingrath  was 
the  agent  of  Wilson,  and  no  such  relationship  can  be  implied 
from  that  of  landlord  and  tenant.  He  was  merely  authorized 
by  Wilson  to  put  up  certain  improvements,  on  his  own  credit 
and  at  his  own  expense.  The  agreement  that  the  lessee  should 
be  re-imbursed  for  them,  by  deducting  their  valuation  from 
rents,  does  not  change  the  case.  It  was  rather  a  negation  of 
the  fact  of  agency  than  otherwise. — Mills  v.  Matthews,  1  Md. 
315 ;  McCarty  v.  Carter,  49  111.  53 ;  Phil,  on  Mech.  Lien, 
§  89.  The  fourth  charge  was,  for  these  reasons,  properly  re- 
fused. 

The  letter  written  by  the  plaintiff  to  Wilson,  and  introducing 
Bellingrath,  was  improperly  admitted  in  evidence.  It  had  no 
legitiuiate  bearing  on  the  issues  submitted  to  the  jury  and  was 
irrelevant. 

Reversed  and  remanded. 


Beard  v.  The  17nioii  «&  American  Pub- 
lishing Company. 

Action  against  Surety  on  Agents  Bond. 

1.  Section  4  of  Art.  14  of  constitution  construed. — Soliciting  and  re- 
ceiving subscriptions  for  a  newspaper  published  in  another  State  by  a 
corporation,  is  not  doing  "business"  in  this  State,  within  the  meaning 
of  section  4,  Art.  14,  of  the  constitution,  prohibiting  foreign  corpora- 
tions from  doing  any  business  in  this  State  without  having  at  least  one 
known  place  of  business,  and  an  authorized  agent  or  agents  therein. 

2.  Set-off  by  surety  of  debt  due  principal;  when  not  available. — Sure- 
ties, when  sued  alone,  can  not,  without  the  consent  of  their  principal, 
avail  themselves,  by  way  of  set-ofT,  of  a  debt  due  from  the  plaintiff  to 
the  principal  at  the  commencement  of  the  suit. 

Appeal  from  Marshall  Circuit  Court. 

Tried  before  Hon.  Le  Roy  F.  Box. 

This  action  was  commenced  on  27th  March,  1879 ;  was 
brought  by  the  Union  and  American  Publishing  Company,  a 
body  corporate  created  and  existing  under  the  laws  of  the  State 
of  Tennessee,  the  appellee,  against  James  P.  Beard  and  others, 
the  appellants,  and  was  founded  on  a  bond  executed  by  them, 
by  which  they  covenanted  and  agreed  "  to  pay  to  the  proprie- 
tors of  the  American,  a  newspaper  published  in  the  city  of 
]^asliville,  Tennessee,  all  damages  which  they  may  sustain   by 
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the  default,  dereliction  or  failure  of  J.  L.  Burke  as  a  general 
agent  for  said  newspaper,  to  make,  after  a  deduction  of  10  per 
centum,  commissions,  semi-monthly,  or  at  least  monthly  remit- 
tances to  the  said  proprietors  of  tlie  said  American  of  all  mon- 
eys which  he  may  collect  for  subscriptions,  or  otherwise,  to  the 
said  American,  so  long  as  he  may  act  as  agent  for  same."  Burke 
did  not  execute  the  bond  and  he  was  not  a  party  defendant  to 
the  suit.  A  breach  of  the  bond  was  duly  averred  and  the  plain- 
tiff claimed  the  sum  of  $78.70  as  due  thereon.  The  defendant 
filed  two  pleas,  setting  up,  in  substance,  that  the  cause  of  action 
declared  on  was  founded  upon  and  grew  out  of  business  done 
by  plaintiff  in  this  State,  and  that  at  the  time  such  business  was 
done,  said  plaintiff  was  a  foreign  corporation,  and  then  had  no 
known  place  of  business  in  this  State.  A  demurrer  to  the  plea 
having  been  overruled,  the  cause  was  tried  on  issue  joined  there- 
on, the  trial  resulting  in  a  verdict  and  judgment  for  the  plain- 
tiff. 

The  plantiff's  evidence  tended  to  show  that  the  plaintiff  was 
the  proprietor  of  the  newspaper  mentioned  in  the  bond ;  that 
on  the  faith  of  the  bond  Burke  was  appointed  plaintiff's  agent 
to  solicit  and  receive  subscriptions  for  said  newspaper,  and  that 
under  the  appointment  he  did  solicit  and  receive  subscriptions 
for  said  paper  "in  and  out  of  Marshall  county,  Alabama,  up 
and  down  the  Tennessee  valley,  along  the  line  of  the  Soutli  & 
North  Alabama  railroad  and  the  Alabama  and  Chattanooga 
railroad,  by  approaching  persons  wherever  he  found  them, 
both  along  said  lines,  and  routes,  and  also  on  the  streets  and  in 
the  houses  in  Guntersville ;''  that  of  the  money  so  received  for 
subscriptions  he  failed  to  remit  a  stated  amount ;  and  that  while 
acting  as  plaintiff's  agent,  Burke,  with  his  family,  resided  at 
Guntersville,  Alabama,  and  he  caused  an  advertisement  to  be  in- 
serted in  a  newspaper  published  in  said  town,  that  he  was  plain- 
tiff's agent  for  the  piirpose  of  soliciting  and  receiving  said  sub- 
scriptions, at  Guntersville.  Burke  was  examined  as  a  witness 
for  defendants,  and  his  testimony  tended  to  show,  that  while 
he  was  acting  as  agent  for  plaintiff",  he  had  no  place  of  business 
in  Guntersville  or  elsewhere ;  and  that  the  plaintiff  was  indebt- 
ed to  him  for  services  rendered  by  him,  at  its  instance  and  re- 
quest, as  special  correspondent  for  plaintift"'s  newspaper,  in  a 
stated  amount,  which  exceeded  that  which  the  plaintiff"  claimed 
in  this  cause.  But  no  testimony  was  offered  tending  to  show 
that  Burke  consented  that  the  defendants  might  use  this  amount 
as  a  set-off. 

At  the  plaintiff's  request  in  writing,  the  court  instructed  the 
jury  (1)  as  to  what  constituted  a  known  place  of  business  with- 
in the  meaning  of  section  4  of  Art.  14  of  the  constitution ;  and 
(2),  in  substance,  that  Burke  was  not  sued  in  this  action,  and  to 
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autliorize  tlie  defendants  to  set  off  what  the  plaintiff  owed  him, 
he  must  have  consented  tliereto,  and  the  jury  were  not  allowed 
to  assume  that  he  had  consented,  but  such  consent  must  be 
shown  by  the  evidence.  To  each  of  these  charges  the  defend- 
ants excej)ted,  and  here  assign  them  as  error. 

Harvill  &  Dickenson,  for  appellants. 

Robinson  &  Brown,  contra. 

STONE,  J. — Section  4,  Article  14,  of  the  constitution  has 
no  bearing  on  the  question  raised  in  this  case.  Receiving  sub- 
scriptions to  a  newspaper,  or  collecting  the  money  therefor,  al- 
though the  paper  is  published  in  another  State,  and  by  a  cor- 
poration, is  not  doing  "business"  in  this  State,  within  that 
section  of  the  constitution.  There  must  be  a  doing  of  some  of 
the  works,  or  an  exercise  of  some  of  the  functions,  for  which 
the  corporation  was  created,  to  bring  the  case  within  that 
clause.  A  railroad,  bank,  or  insurance  company,  of  foreign  in- 
corporation, performing  its  corporate  functions  within  the 
limits  of  Alabama,  would  be  required  to  keep  "at  least  one 
known  place  of  business,  and  an  authorized  agent  or  agents" 
in  this  State.  That  would  be  doing  business ;  the  business,  or 
a  part  of  it,  which  falls  directly  within  the  purview^  of  their 
corporate  powers.  The  present  case  does  not  fall  within  the 
principle. 

There  is  no  plea  of  set-off  in  this  record,  and.  if  there  were 
such  plea,  the  evidence  fails  to  show  any  authority  in  the  de- 
fendants to  avail  themselves  of  it. — Bmoen  v.  Snell,  9  Ala.  481 ; 
S.  C.  11  Ala.  379 ;  Code  of  1876,  §  2994. 

Affirmed. 


Cooper  V.  Hornsby. 

BiU  in  Equity  hy  Mortgagor  to  Redeem  Lands  Sold  under 
Power  of  Sale. 

1.  Redemption  of  lands  by  mortgagor ;  within  what  time  allotted. — An 
offer  by  a  mortgagor  to  redeem  lands  sold  under  a  power  of  sale  con- 
tained in  the  mortgage,  whether  made  by  bill  or  otherwise,  must  be 
made  within  two  years  from  the  date  of  sale,  unless  the  mortgagee  was 
the  purchaser ;  in  that  event  a  bill  to  set  aside  the  sale  and  to  redeem 
may  be  filed  within  a  reasonable  time,  to  be  determined  by  the  circum- 
stances of  each  particular  case. 
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2.  Parol  sale  of  land  under  power  contained  in  mortgage;  mortgagor 
can  not  complain  of. — A  mortga<ior  can  not  complain  tliat  a  parol  sale  of 
lands, by  the  mortgagee  under  a  power  contained  in  the  mortgage  is  void, 
because  it  was  not  evidenced  by  writing  as  required  by  the  statute  of 
frauds.  The  benefit  of  this  statute  is  not  available  without  being 
specially  pleaded,  and  if  waived,  and  the  contract  is  admitted  or  satis- 
factorily proved,  it  will  be  enforced. 

3.  Same ;  equity  of  redemption  cut  off  by. — Such  a  sale  is  obligatory 
on  the  parties  and  valid  so  long  as  they  treat  it  as  binding,  and  it  operates 
to  cut  off  the  mortgagor's  eciuity  of  redemption,  leaving  in  him  merely 
the  statutory  right  to  redeem,  which  can  only  be  asserted  within  two 
years  from  the  date  of  the  sale. 

4.  Sale  of  lands  under  poivcr  contained  hi  mortgage  ;  payment  of  pur- 
chase-money..— Whether  a  purchaser  of  lands  under  a  power  contained  in 
a  mortgage  paid  the  purchase-money  in  lawful  currency,  or  by  a  debt  due 
him  from  the  mortgagee,  is  a  matter  resting  exclusively  with  them,  M'ith 
which  the  mortgagor  is  in  noway  concerned. 

Appeal  from  Elmore  Chancery  Court. 

Heard  before  Hon,  Charles  Tuenek. 

Tlie  bill  in  this  cause  was  filed  on  24th  August,  1875,  by 
John  Cooper  against  Elizabeth  Hornsby  and  others,  the  widow 
and  heirs  at  law  of  Leonard  A.  Hornsby,  deceased,  seeking  to 
redeem  certain  lands  which  were  sold  under  a  power  contained 
in  a  mortgage  executed  by  Cooper  to  the  said  Leonard  A. 
Hornsby,  deceased.  It  appears  from  the  record,  that  on  28th 
November,  1870,  John  Cooper,  being  indebted  to  Leonard  A. 
Hornsby,  executed  to  him  a  mortgage  on  the  lands  sought  to 
be  redeemed  with  a  power  of  sale,  to  secure  such  indebtedness. 
The  law-day  of  the  mortgage  was  1st  November,  1871.  De- 
fault having  been  made  in  the  payment  of  the  debt,  the  mort- 
gagee sold  the  lands  conveyed  by  the  mortgage  on  16th  De- 
cember, 1871.  The  bill  charges  that  at  the  sale  Leonard  A, 
Hornsby  purchased  the  lands,  and  immediately  went  into  the 
possession  thereof  under  his  purchase,  and  that  he  and  his  heirs 
have  ever  since  been  in  possession,  and  that  the  rental  value  of 
the  lands  was  more  than  sufficient  to  pay  off  and  satisfy  the 
mortgage  debt.  The  bill  avers  that  there  had  been  no  admin- 
istration upon  the  estate  of  Leonard  Hornsby,  deceased.  The 
defendants  answered,  admitting  the  execution  of  the  mortgage 
and  the  sale  thereunder,  but  denying  that  their  ancestor  pur- 
chased the  lands  at  said  sale,  averring  that  one  William  Golden 
became  the  purchaser  thereof.  The  theory  of  the  defense  on 
this  point  was,  that  Golden  paid  for  the  lands  by  crediting  the 
purchase-money  on  a  debt  which  Hornsby  owed  him,  and  that 
afterwards  Hornsby  purchased  the  lands  from  Golden,  paying 
him  therefor.  The  conclusion  of  this  court  on  this  disputed 
question  of  fact  is  stated  in  the  opinion,  and  it  would  serve  no 
good  purpose  to  set  out  the  evidence  bearing  on  it.  No  deed 
was  made  by  Hornsby  to  Golden,  or  afterwards  by  Golden  to 
Hornsby.     Before  final  decree  the  complainant  died,  and  the 
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cause  was  revived  in  the  names  of  an  administrator  ad  litems 
appointed  by  the  court,  and  of  John  T.  Cooper  and  others  as 
the  heirs  at  law  of  the  said  John  Cooper,  deceased. 

On  final  hearing,  had  upon  the  pleadings  and  proof,  the 
Chancery  Court  entered  a  decree  dismissing  the  bill,  and  that 
decree  is  here  assigned  as  error. 

J.  M.  Falkner,  for  appellant. 

SuiTLE  &  Kyle,  contra. 

(No  briefs  came  to  the  hands  of  the  reporter.) 

SOMERYILLE,  J.— Where  a  bill  to  redeem  is  tiled  bj  a 
mortgagor,  the  time  within  which  it  should  be  filed  depends 
upon  the  character  of  the  particular  case. 

Where  there  has  been  no  sale  or  foreclosure  by  the  mort- 
gagee, the  suit  may  generally  be  commenced  at  any  time  within 
which  a  statutory  bar  would  not  accrue,  which,  in  cases  of  real 
estate,  is  ten  years.— C'oy^  v.    Wilkins^  57  Ala.  108. 

Where  the  mortgagee  has  made  a  sale  under  a  power  con- 
tained in  the  mortgage,  and  has  become  the  purchaser  at  his 
own  sale,  a  bill  to  set  aside  the  sale  and  redeem  may  be  filed 
within  a  reasonable  tiiiie^  to  be  determined  by  the  circum- 
stances of  each  particular  case. — Robinson  v.  Culloni  &  Co., 
41  Ala.  693. 

In  cases  where  two  or  more  mortgages  have  been  given  on 
the  same  property,  and  the  first  or  prior  ones  have  been  fore- 
closed, without  making  the  second  or  junior  mortgagee  a  party, 
the  latter  may  file  a  bill  to  redeem  at  any  time  while  his  mort- 
gage is  operative,  not  exceeding  the  statutory  limitation  of  five 
years.— Code,  1876,  §  3227;    Wiley  v.  Ewing,  47  Ala.  418. 

Where,  however,  there  has  been  a  foreclosure  under  or  by 
virtue  of  a  decree  in  chancery,  or  under  power  of  sale  conferred 
in  the  mortgage,  the  offer  to  redeem  by  the  debtor,  whether  made 
by  bill  or  otherwise,  must  come  within  two  years  from  the  date 
of  sale.  This  is  under  the  provisions  of  the  statute,  as.  found 
in  section  2877  of  the  present  Code. 

One  of  the  first  questions  presented  for  determination  by  the 
record  in  this  case  is,  whether  Hornsby,  the  mortgagee,  was 
the  real  and  true  purchaser  at  his  own  sale,  made  on  December 
16,  1871,  or  whether  Golden  purchased  bona  fide  for  himself, 
and  re-sold  to  Hornsby  without  previous  collusion  or  pre- 
arrangement.  If  he  acted  as  the  agent  of  Hornsby,  the  pur- 
chase made  by  him  may  be  avoided  by  seasonable  dissent.  If 
not,  the  sale  would  cut  off  the  mortgagor's  equity  of  redemp- 

VOL.  LXXI. 


1881.]  OF  ALABAMA.  65 

[Cooper  V.  Hornsby.] 

tion,  and  the  offer  to  redeem  would  be  barred  after  the  lapse  of 
two  years. 

The  weight  of  the  testimony,  we  think,  after  a  careful  ex- 
amination of  it,  favors  the  view  that  Golden  bought  the  mort- 
gaged land  for  himself,  and  that  he  re-sold  it  to  the  mortgagee. 

it  is  true  that  no  deeds  were  executed  between  the  parties, 
but  this  was  material  only  as  affecting  the  legal  title  to  the 
lands  in  question,  which  could  be  divested  only  by  the  execu- 
tion and  delivery  of  a  conveyance  in  writing. — 2  Jones  on 
Mortg.  §  1894;  Graham  v.  JVewman,  21  Ala.  497.  It  may  be 
conceded  that  the  purchaser  could  not  have  sustained  an  action 
of  ejectment  at  law  on  such  a  title. — Jackson  v.  Scott,  67  Ala. 
99.  The  purchase  by  Golden,  however,  gave  him  a  right  to 
compel  the  mortgagee,  by  specific  performance,  to  convey  to 
him.  Whether  he  settled  the  purchase-money  in  lawful  cur- 
rency, or  by  a  debt  due  him  from  the  mortgagee,  was  a  matter 
resting  exclusively  with  them,  and  with  which  the  mortgagor, 
Cooper,  had  no  concern.  Nor  could  third  parties  complain 
that  these  transactions  were  void  under  the  statute  of  frauds, 
because  not  evidenced  by  writing.  The  benefit  of  this  statute 
is  not  available  without  its  being  specially  pleaded,  and  if 
waived,  and  the  contract  is  admitted,  or  satisfactorily  proved, 
it  will  be  enforced.  Such  agreements  are,  therefore,  not  strictly 
void,  but  voidable  merely. — Houston  v.  Hilton,  67  Ala.  374; 
Patterson  v.  Ware,  10  Ala.  444;  Gillespie  v.  Battle,  15  Ala. 
276.  And  where  there  is  a  past  execution  of  a  parol  agree- 
ment to  sell  lands  by  delivery  of  possession  to  the  vendee,  and 
payment  of  a  portion  of  the  purchase-money,  the  statute  of 
frauds  has  no  application. — Code,  §  2121 ;  Brewer  v.  Brewer , 
19  Ala.  481. 

The  sale  made  under  the  power  by  Hornsby  to  Golden,  being 
obligatory  on  the  parties  and  valid  so  long  as  they  treated  it  as 
a  binding  agreement,  it  operated  to  cut  off  the  equity  of  re- 
demption of  the  mortgagor,  Cooper,  and  reduced  it  to  a  mere 
statutory  right  of  redemption.  This  could  be  asserted  at  any 
time  within  two  years  from  the  date  of  sale.  The  bill  in  this 
case,  having  been  filed  after  the  lapse  of  this  period,  was  with- 
out equity,  and  was  properly  dismissed.  The  decree  of  the 
chancellor  must  therefore  be  aflirmed. 
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Bill  in  Equity  hy  Married  Woman  to  have  cancelled  Deed 
conveying  La/nd,  her  Statutory  Separate  Estate^  inpayment 
of  Hu8hand''s  Debt. 

1.  Rule  on  appeal,  where  bill  is  dismissed. — If  the  chancellor  dismisses 
complainant's  bill,  either  assigning  no  reason,  or  placing  the  decree  on  a 
ground  which  is  untenable,  then  the  rule  of  this  court,  on  appeal,  is, 
to  inrjuire  whether  the  bill  contains  equity.  If  it  be  substantially  want- 
ing in  equity,  the  decree  will  be  affirmed,  because  it  is  right,  though 
based  on  a  wrong  reason  or  ground  ;  but  if  the  bill  contains  defects  which 
are  amendable,  and  which  were  not  pointed  out  by  the  ruling  of  the  low- 
er court,  this  court  will  reverse  and  remand,  noting  the  defect,  that  the 
complainant  may  have  the  opportunity  to  amend.- 

2.  Bill  by  married  woman  out  of  possession,  to  have  cancelled  convey- 
ance of  her  statutory  separate  estate;  when  contains  equity. — ^^'^here  a  mar- 
ried woman  joined  her  husband  in  the  execution  of  a  deed  of  trust  con- 
veying lands  belonging  to  her,  as  her  statutory  separate  estate,  to  secure 
her  husband's  debt,  and  afterwards,  under  an  agreement  of  compromise 
and  settlement  of  the  debt  and  the  asserted  liability  of  the  lands  for  the 
payment  thereof,  she  and  her  husband  executed  an  absolute  deed,  recit- 
ing the  agreement  of  compromise  and  settlement,  and  conveying  to 
the  creditor  a  portion  of  the  lands  covered  by  the  deed  of  trust,  and 
the  evidence  of  the  debt  was  given  up  to  the  husband,  and  the  deed 
of  trust  cancelled ;  and  afterwards  the  creditor  sold  and  conveyed  the 
lands  conveyed  by  the  last  deed  to  another,  who  took  possession,  claim- 
ing title  under  his  deed, — held,  that  the  wife  could  maintain  a  bill  in  eq- 
uity against  the  creditor  and  purchaser  from  him,  to  have  the  deed,  exe- 
ciited  by  herself  and  husband  under  the  agreement  of  compromise  and 
settlement,  cancelled,  although  she  was  out  of,  and  the  purchaser  in  pos- 
session of  the  lands.  (Boyleston  v.  Farrior,  64  Ala,  564,  re-affirmed  and 
followed.) 

3.  Same;  rents  can  not  be  recovered. — In  such  suit  rents  can  not  be  re- 
covered by  the  wife,  as  they  are  payable  under  the  statute  to  the  hus- 
band.    (Brickell,  C.  J.,  dissenting.) 

Appeal  from  Marengo  Chancery  Court. 

Heard  before  Hon.  Thomas  Cobbs. 

The  bill  in  this  cause  was  tiled  on  3d  July,  1875,  by  Arabel- 
la C.  Prince,  a  married  woman,  by  her  next  friend,  against  A. 
C.  Hargrove  and  H.  C.  Yaughan,  as  the  administrators  of 
E.  B.  Yauglian,  deceased,  J.  S.  Pyall,  and  John  H.  Prince, 
the  complainant's  husband ;  and  the  case  made  thereby  is  sub- 
stantially as  follows:  The  comphiinant  being  seized  of  a  tract 
of  land  in  Marengo  county,  devised  to  her  by  her  father,  and 
held  by  her  as  her  statutory  separate  estate,  and  her  husband 
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being  seized  and  possessed  of  another  tract  in  said  county,  which 
he  had  purchased  from  one  Glover  with  moneys,  as  was  claimed 
by  complainant,  belonging  to  her  statutory  separate  estate, 
they  jointly  executed,  in  1860,  a  deed  of  trust  conveying  both 
tracts  to  a  trustee,  to  secure  the  sum  of  $10,000,  which  the  com- 
plainant's husband  had  borrowed  from  one  E.  B.  Yaughan,  the 
deed  containing  a  power  of  sale  on  default  in  the  payment  of 
the  debt.  The  trustee  died  in  1863,  and  no  successor  in  the 
trust  was  afterwards  appointed.  E.  B.  Vaughan  died  in  1866 
or  1867,  and  A.  C.  Hargrove  and  H.  C.  V  aughan  were  ap- 
pointed administrators  of  his  estate.  After  default,  and  after 
the  administrators  had  taken  steps  to  have  the  lands  sold  under 
the -power  contained  in  the  deed,  an  agreement  of  compro- 
mise and  settlement  was  made  by  the  parties,  the  administra- 
tors acting  under  authority  conferred  by  the  probate  court,  by 
which  the  complainant  and  her  husband  agreed  to  convey  the 
Glover  tract  and  a  stated  portion  of  the  other  tract,  and  in  con- 
sideration thereof  the  administrators  agreed  to  give  up  to  John 
H.  Prince  his  note,  and  to  cancel  said  deed  of  trust.  And  on 
18th  February,  1869,  in  pursuance  of  tliat  agreement  a  deed 
was  executed  by  the  complainant  and  her  husband  conveying 
to  the  administrators  the  lands  which  they  agreed  to  convey. 
This  deed  is  made  an  exhibit  to  the  bill,  and  recites  the  agree- 
ment of  compromise  and  settlement.  Afterwards  the  admin- 
istrators sold  and  conveyed  tlie  lands  to  the  defendant  Kyall, 
who  was  in  possession,  claming  title  under  the  deed  executed  by 
the  administrators,  when  the  bill  was  tiled.  The  prayer  of  the 
bill  is,  that  the  husband  be  required  to  convey  to  the  complain- 
ant the  Glover  tract ;  that  the  administrators  be  required  to 
cancel  and  surrender  the  deed  executed  to  them  by  the  com- 
plainant and  her  husband,  and  that  the  defendant  Ryall  be  re- 
quired to  surrender  to  complainant  said  lands  and  to  account 
for  the  rents  and  profits  thereof  while  he  was  in  possession. 

On  the  first  hearing,  had  on  pleadings  and  proof,  a  decree 
,  was  entered  dismissing  the  bill ;  but  on  appeal  to  this  court  that 
decree  was  reversed  and  the  cause  remanded.  See  Prince  n. 
Prince,  67  Ala,  565.  After  the  cause  was  remanded,  it  was 
again  heard  on  pleadings  and  proof  and  also  on  a  motion  to  dis- 
miss for  want  of  equity ;  and  upon  this  hearing  the  Chancery 
Court  entered  a  decree  overruling  the  motion  to  dismiss  for  want 
of  equity,  granting  the  complainant  relief  as  to  all  the  lands 
conveyed  by  them  to  the  administrators,  except  the  Glover 
tract,  declaring  her  entitled  to  the  rents  thereof  for  one  year 
before  the  commencement  of  the  suit,  less  the  value  of  per- 
manent improvements  placed  on  said  lands  by  Ryall,  and  order- 
ing a  reference  to  ascertain  the  value  thereof.     The  ruling  of 
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the  Chancery  Court  on  the  motion  to  dismiss,  and  decreeing  of 
rents  to  complainant  are  here  assigned  as  error. 

Geo.  H.  Lyon,  for  appellant. — (1)  The  first  decree  dismiss- 
ing the  bill  was  "on  the  merits,"  and  the  complainant  having 
taken  the  first  appeal,  she,  of  course,  could  not  assign  as  error, 
or  insist  in  argument,  that  her  bill  was  wanting  in  equity.  The 
question  raised  on  the  motion  to  dismiss  was  not,  therefore,  be- 
fore this  court  on  the  former  appeal. — Code  of  1870,  §  3158 ; 
Watson  V.  Knight,  44  Ala.  352 ;  Carlin  v.  Jones,  55  Ala.  629 ; 
Bobee  V.  Stickney,  36  Ala.  482.  Not  having  been  passed  on,  it 
was  res  Integra,  and  could  be  made  afterwards  "  at  any  stage 
of  the  cause." —76  Rule  of  Chancery  Practice.  (2)  On- the 
former  appeal  in  this  case  it  was  held  that  the  legal  title  in  all 
the  lands  in  controversy,  except  the  Glover  tract,  was  in  the 
complainant  as  her  statutory  separate  estate ;  that  the  mortgage 
of  these  lands  was  a  nullity,  the  compromise  without  consider- 
ation, and  the  attempted  conveyance  of  them  by  deed  passed 
no  title  to  Vaughan's  administrators,  and  that  the  title  to  the 
Glover  tract  was  in  Prince,  and  not  in  his  wife,  and  of  that 
tract  the  defendants  were  honafide  purchasers  without  notice 
of  Mrs.  Prince's  latent  equity.  The  averments  of  the  bill  show 
that  Mrs.  Prince  was  out  of,  and  the  defendant  Ryall  in  pos- 
session ;  and  no  ground  is  averred  showing  that  a  court  of  law 
is  inadequate  to  give  the  complainant  the  relief  she  seeks,  but, 
on  the  contrary',  all  the  averments  clearly  show  that  she  has  a 
complete  and  adequate  remedy  at  law.  The  motion  to  dismiss 
should  have,  therefore,  been  sustained. — Daniel  .v.  /Stewart,  55 
Ala.  280 ;  Plant  v.  Barclay,  56  Ala.  563.  (3)  Again,  the  in- 
validity of  the  deeds  appears  on  their  face,  and  they  are  made 
exhibits  to  the  bill.  The  question  of  their  validity  could  have, 
therefore,  been  passed  upon  by  a  court  of  law. — Garrett  v.  Leh- 
manfi.  Burr  <&  Co.,  61  Ala.  391.  They  do  not  present  such  a 
cloud  on  the  title  as  will  justify  the  interposition  of  a  court  of 
equity. — Tyson  v.  Brown,  64  Ala.  244.  (4)  As  to  the  Glover 
ti'act  the  bill  is  without  equity,  because  no  facts  are  averred 
showing  knowledge,  on  the  defendants'  part,  of  complainant's 
equity,  or  such  information  as  would  charge  them  with  notice. 
Shepherd  v.  Shaffer,  45  Ala.  233 ;  Dixon  v.  Brovni,  53  Ala. 
428.  (5)  In  the  case  of  Boylestoii  v.  Farrior,  64  Ala.  564,  and 
the  cases  referred  to  in  that  opinion,  the  facts  are  materially 
different  from  the  facts  in  this  case.  In  all  the  former  cases 
the  facts  show  that  the  complainants  and  their  husbands  made 
deeds  that  were  absolute  on  their  faces,  and  "  were  capable  of 
being  used  as  instruments  of  vexatious  litigation  ;  and  the  lapse 
of  time  would  endanger  the  means  of  defense  against  them,  if 
rights  under  them  should  be  asserted."     And  in  Boyleston  v. 
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Farrior,  it  is  alleged  that  tlie  mortgage  complained  of  by  her 
was  made  by  her  and  her  husband,  and  recites  on  its  face  that 
it  was  given  to  secure  the  debt  of  the  husband  and  w-ife,  which 
can  be  done  in  some  cases,  as  where  the  secured  debt  is  for  the 
purchase-money  of  lands  conveyed  to  the  wife.  Strong  v.  Wad- 
dell,  56  Ala.  471.  (6)  The  complainant's  husband  w^as  entitled 
to  the  rents,  and  not  the  wife ;  and  the  deed  to  Vaughan's  ad- 
ministrators containing  covenants  of  warranty,  the  rents  passed 
thereby  to  them,  and  from  them  to  Kyall  by  the  subsequent 
deed.— Code  of  1876,  §  2706;  Bennett  v.  Bennett,  34  Ala.  53; 
Wee)ns  v.  Bryan,  21  Ala.  302;  25  Ala.  198;  Whitman  v.  Aher- 
nathy,  33  Ala.  160;  Bishop  v.  Blair,  36  Ala.  85;  Warfield  v. 
Ravesies,  38  Ala.  523;  Lee  v.  Tannenhaum,  62  Ala.  501. 

J.  T.  Jones,  contra.  (1)  The  equity  of  the  bill  was  substan- 
tially passed  on  by  this  court  on  former  appeal,  when  it  was 
held  that  the  "complainant  was  entitled  to  relief."  Therefore, 
under  76  Rule  of  Chancery  Practice,  the  motion  to  dismiss 
could  not  again  be  considered.  See  Taylor  v.  Harwell,  54  Ala. 
596.  (2)  But  the  right  of  the  complainant  to  iile  and  maintain 
the  bill,  is  no  longer  an  open  question.  It  was  settled  in  Boyles- 
ton  V.  Farrior,  64  Ala.  564,  where  it  is  distinctly  held,  that  "a 
married  woman  having  executed  a  conveyance  or  mortgage  to 
secure  the  debt  of  her  husband,  may  come  into  equity  to  have 
it  set  aside  and  cancelled,  without  averring  fraud,  duress,  or 
improvidence  in  the  transaction."  (3)  Under  the  pi'ovisions  of 
the  Code,  in  suits  relating  to  the  wife's  statutory  separate  es- 
tate, she  must  sue  alone,  where  the  suit  is  for  the  corpus  j  and 
where  the  rents,  incomes  and  profits  are  the  mere  incidents  of 
a  suit  for  the  corpus,  and  not  the  foundation  of  the  suit,  she 
may  recover  them. — Pickens  v.  Oliver,  29  Ala.  528. 

STONE,  J. — On  the  first  submission  of  this  cause  in  the 
Chancery  Court,  the  chancellor  dismissed  the  bill  on  the  merits, 
holding  that  the  conveyance  executed  by  Prince  and  wife  to 
Hargrove  passed  a  good  title ;  and  that  Ryall,  having  purchased 
that  title,  himself  had  a  good  title.  On  appeal  to  this  court 
the  decree  of  the  chancellor  was  reversed,  and  the  cause  re- 
manded. We  held  that  the  complainant,  Mrs.  Prince,  was  enti- 
tled to  relief  as  to  all  the  lands,  except  one  hundred  and  sixty 
acres,  the  title  to  which  had  been  in  John  H.  Prince,  her  hus- 
band. This  one  hundred  and  sixty  acres  may  be  styled  the 
Glover  purchase.  As  we  have  said,  we  remanded  the  cause 
for  further  proceedings  therein.  There  was  a  demurrer  to  the 
bill  as  tiled,  and  also  a  motion  to  dismiss  for  want  of  equity. 
The  particular  ground  of  the  motion  to  dismiss  was,  that  Mrs. 
Prince,  according  to  the  averments  of  her  bill,  had  a  complete 
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and  adequate  remedy  at  law,  and,  therefore,  her  bill  ought 
to  have  been  dismissed.  On  the  return  of  the  case  to  the 
Chancery  Court,  after  the  reversal  here,  the  motion  to  dismiss- 
for  vrant  of  equity  was  again  pressed  upon  the  chancellor,  and 
being  overruled  by  him,  it  is  here  assigned  as  error;  and  we 
are  asked  now  to  dismiss  the  bill,  because,  as  to  all  the  lands 
except  the  Glover  purchase,  Mrs.  Prince  had  a  plain  and  adequate 
remedy  at  law.  We  liave  declared  that  Mrs.  Prince  is  entitled 
to  no  relief  as  to  the  land  bought  of  Glover ;  and  as  to  all  the 
other  lands,  she  is  entitled  to  relief. — Prince  v.  Prince,  67  Ala. 
565. 

It  is  contended  for  appellant  that  when  this  case  was  before 
in  this  court,  the  only  errors  which  were  or  could  be  assigned 
were  in  behalf  of  Mrs.  Prince,  because  she  alone  appealed,  and 
wonld  not  contend  that  her  bill  was  wanting  in  equity.  On  this 
ground  it  is  here  contended  that  the  question  of  the  equity  of 
the  bill  was  not,  and  could  not  then  be  considered.  This  is, 
to  some  extent,  a  misapprehension  of  the  rule  in  such  cases. 
The  question  depends  on  the  ruling  in  the  court  below,  wheth- 
er granting  or  denying  relief  to  the  extent  claimed,  and,  also, 
on  another  question,  to  be  presently  considered.  If  the  chan- 
cellor below  refuses  relief,  and  dismisses  complainant's  bill, 
either  assigning  no  reason,  or  placing  his  decree  on  a  ground 
which  is  untenable,  then  our  rule  is  to  inquire  whether  the  bill 
contains  equity.  If  it  be  substantially  wanting  in  equity — a 
non-amendable  defect — we  atfirm  the  decree,  holding  that  the 
iudgment  is  right,  but  placed  on  a  wrong  reason  or  ground. 
If  there  be  a  defect  in  the  bill  which  is  amendable — such  as 
want  of  parties,  the  incorporation  of  improper  pai'ties,  or  a  var- 
iance between  the  allegations  and  proof — we  reverse  and  re- 
mand, noting  the  defect,  that  the  complainant  may  have  an  op- 
portunity to  amend  in  the  court  below.  This  privilege  is  not 
extended,  however,  if  by  a  ruling  in  the  court  below,  made 
either  on  motion  or  demurrer,  the  defect  has  been  pointed  out, 
and  the,complainant  made  no  offer  to  amend. — Bobe  v.  Stich- 
ney,  36  Ala.  482;  State  v.  Bice,  65  Ala.  83;  Gihhs  v.  Hodgey 
Ih.  366 ;  Sinith  v.  Connor,  Ih.  371 ;  McDonald  v.  McMahon, 
QQ  Ala.  115;  Shns  v.  Sampey,  64  Ala.  230. 

Applying  these  principles  to  this  case,  if,  when  the  case  wa& 
before  us  at  the  last  term — Prince  v.  Prince,  67  Ala.  565 — 
we  had  thought  Mrs.  Prince  had  a  complete  and  adequate  rem- 
edy at  law,  we  would  neither  have  reversed  nor  remanded  the 
cause.  The  bill  being  without  equity,  and  not  amendable,  the 
case  would  have  presented  the  familiar  principle  of  a  judgment 
announcing  the  proper  result,  but  for  a  wrong  reason.  Our 
judgment  in  that  cause,  reversing  and  remanding,  was  itself  an 
affirmation  that  the  bill  contained  no  incurable  defect,  and  that 
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the  motion  now  pressed  is  without  merit.  We  follow  the  rul- 
ing in  BoyleSton  v.  Farrior,  64.  Ala.  564,  and  hold  that  Mrs. 
Prince's  bill  is  not  without  equity. 

In  decreeing  rents  to  complainant,  the  chancellor  erred.  She 
can  not  recover  them,  as  they  were  and  are  payable  to  her  hus- 
band.— Whit7na7i  V.  Ahernathy,  33  Ala.  160 ;  Lee  v.  Tannen- 
hattm^  62  Ala.  501. 

The  decree  of  the  chancellor  is  reversed  and  here  rendered, 
decreeing  to  her  the  lands  which  the  chancellor  awarded  to  her, 
and  withholding  relief  as  to  rents.  The  defendants  below  will 
pay  the  costs  of  the  original  suit,  and  the  appellee  and  her  next 
friend  must  pay  the  costs  of  appeal. 

BRICKELL,  C.  J.  dissenting. — The  purpose  of  this  suit  was 
the  recovery  of  lands,  the  statutory  separate  estate  of  the  com- 
plainant. The  recovery  of  rents  and  profits  was  a  mere  inci- 
dent ;  as  esssentially  an  incident  as  the  recoverj'^  of  mesne  prof- 
its in  an  action  of  ejectment,  or  in  a  statutory  real  action. 
When  the  recovery  of  rents  and  profits  is  a  mere  incident  of  a 
suit  by  the  wife  for  the  recovery  of  the  corjnis  of  her  statuto- 
ry separate  estate,  she  is  entitled  to  recover  them. — Pickens  v. 
Oliver.  29  Ala.  528. 


McNeil  et  al.  v.  The  State  of  Alabama ; 
Skinner  et  al,  v.  The  State  of  Alabama. 

Actions  against  Tax  Collector  and  Sureties  on  Official  Bond. 

1.-  When  demurrer  waived. — When  a  demurrer  to  a  complaint  does  not 
appear  from  the  record  to  have  been  called  to  the  attention  of  the  lower 
court,  or  any  action  whatever  taken  thereon,  it  will  be  presumed,  on  ap- 
peal, to  have  been  waived. 

2.  Judgment  by  consent;  what  is. — A  recital  in  a  judgment-entry,  that 
the  parlies  came  by  their  attorneys,  and  by  consent  of  defendants,  the 
judgment  was  rendered  against  them,  shows  that  the  defendants,  and 
not  their  attorneys,  consented  to  the  rendition  of  the  judgment.    . 

3.  Same;  a  release  of  errors. — Such  a  judgment  operates  a  release  of 
errors,  and  the  consent  upon  which  it  is  founded  can  not  afterwards  be 
withdrawn,  and  the  judgment  reversed  at  the  instance  of  the  defendants. 

Appeal  from  Marengo  Circuit  Court. 

Tried  before  Hon.  Hakry  T.  Toulmin. 

These  suits  were  founded  on  two  oflicial  bonds  of  M.  H. 
McNeil,  as  tax  collector  of  Marengo  county,  and  were  brought 
by  the  State  against  him  and  the  sureties  on  each  of  said  bonds. 
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In  each  case  the  complaint  and  a  demurrer  filed  thereto  are  the 
only  pleadings  contained  in  the  record.  On  the  day  the  de- 
murrers were  filed,  a  judgment  was  rendered  in  each  case 
against  the  appellants  therein,  but  not  against  the  said  McNeil 
and  one  Riddle,  the  latter  of  whom  was  a  surety  on  each  bond, 
and  had  been  sued  in  each  case.  The  judgment  against  F.  A. 
McNeil  and  others,  after  a  statement  of  the  title  of  the  cause, 
is  in  these  words :  "  This  day  came  the  parties  by  their  attor- 
neys, and  by  consent  of  defendants,  F.  A.  McNeil,  S.  G.  Woolf, 
as  administrator  of  the  estate  of  H.  A  Woolf,  deceased,  T.  M. 
Witherspoon,  T.  H.  Skinner  and  C.  F.  Compton,  that  judg- 
ment may  be  rendered  against  them  in  favor  of  the  plaintiff 
for  S4,421.85 :  It  is  therefore  considered  and  ordered  by  the 
court,  that  the  plaintiff  have  and  recover  of  said  named  defend- 
ants the  said  sum  of  four  thousand  four  hundred  and  twenty- 
one  85-100  dollars,  besides  costs  of  suit  in  this  case  accrued,  for 
which  execution  may  issue.  It  is  further  ordered,  that  the 
defendants  M.  H.  McNeil  and  A.  A.  J.  Riddle  have  leave  to 
file  pleas  within  the  next  thirty  days."  The  judgment  ren- 
dered in  the  other  case  was  similar,  the  parties  defendant  and 
amount  only  being  different. 

The  errors  here  assigned  in  each  case  are,  in  substance,  that 
the  court  erred  (1)  in  the  judgment  rendered ;  (2)  in  rendering 
judgment  on  the  consent  of  attorneys,  who  are  not  shown  to 
have  had  any  authority  from  the  defendants  to  give  such  con- 
sent ;  (3)  in  rendering  judgment  without  passing  on  the  demur- 
rer filed ;  and  (4)  in  rendering  judgment  against  a  part  of  the 
defendants  sued,  without  rendering  judgment  either  in  favor 
of,  or  against  the  other  defendants. 

John  W.  Portis,  and  Watts  &  Sons,  for  appellants. 

H.  C.  Tompkins,  Attorney-General,  and  Spkott  &  Altman, 
contra. 

BRICKELL,  C.  J. — On  error  all  reasonable  presumptions 
are  indulged  to  support  the  judgment  of  the  pi-imary  court. 
The  demurrers  appearing  of  record  do  not  seem  to  have  been 
called  to  the  attention  of  the  Circuit  Court,  or  any  action  upon 
them  invoked.  In  this  condition  of  the  record  it  has  been  oft- 
en held  by  this  court,  the  presumption  on  error  is,  that  the  de- 
murrer was  waived. — 1  Brick.  Dig.  782,  §  134.  The  presump- 
tion in  this  case  is  almost,  if  not  quite  indisputable,  for  on  the 
day  of  filing  the  demurrers,  the  present  appellants  confessed  the 
judgment  from  which  the  appeal  is  taken. 

The  statute  is  express,  that  a  confession  of  judgment  is  a  re- 
lease of  errors. — Code  of  1876,  §  3945.     The  words  of  the  judg- 
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ment  admit  of  no  other  construction  tlian  that  the  appellants 
consented  to  it — that  they,  not  their  attorneys,  agreed,  yielded 
assent  to  it.  Consent  removes  or  obviates  mistakes  or  errors  in 
the  course  of  judicial  proceedings.  Consensus  tollit  errorem,  is  a 
conservative  maxim  of  general  application.  If  there  be  error  in 
the  judgment,  the  plaintiff  and  the  Circuit  Court  were  led  into 
it  by  the  consent  of  the  appellants,  a  consent  which  involved 
an  agreement  on  their  part  to  waive,  not  to  claim  or  take  ad- 
vantage of  the  error.  The  consent  can  not  be  withdrawn,  and 
the  jitdgments  reversed  at  the  instance  of  either  party. 
Let  the  judgment  be  affirmed. 


Ex  parte  Dunlap. 

Application  for  Mandamus. 

1.  Construction  of  statutes. — A  statute  ought  to  be  so  interpreted  as  to 
give  to  each  clause,  if  possible,  some  meaning. 

2.  Trial  of  right  of  property  levied  on  tinder  attachment ;  place  of  trial. 
When  an  attachment  is  levied  in  a  county  different  from  that  in  which 
it  was  issued,  and  a  claim  to  the  property  is  interposed,  the  statute  (Code 
of  1876,  §  3290)  requires  that  the  trial  of  the  right  of  property  must  be 
had  in  the  county  in  which  the  attachment  was  levied. 

Application  to  this  court  for  a  writ  of  mandamus  to  compel 
the  judge  of  the  Circuit  Court  of  Pickens  county  to  strike 
cause  from  the  docket. 

David  R.  Dunlap,  the  petitioner,  having,  on  19  March,  1881, 
sued  out  of  the  Circuit  Court  of  Mobile  county  an  attachment 
against  Bush,  Yates  &  Co.,  a  branch  writ  was  issued  to  Pickens 
county,  and  there  levied  by  the  sheriff  of  that  county  on  cer- 
tain personal  property,  to  which  two  claims  were  interposed, 
one  by  N.  H.  Harrison,  claiming  a  portion  of  the  property,  and 
the  other  by  Mrs.  Dora  E,  Brown,  who  claimed  the  balance, 
the  claimants  executing  the  statutory  affidavits  and  bonds,  and 
receiving  the  property.  The  sheriff  made  a  copy  of  the 
branch  writ,  and  returned  it,  with  the  claim  bonds  and  affida- 
vits, to  the  Circuit  Court  of  Pickens  county,  and  returned  the 
original  branch  writ  to  the  Circuit  Court  of  Mobile  county. 
The  clerk  of  the  Circuit  Court  of  Pickens  county  having 
placed  these  claim  suit  on  the  docket  of  that  court  as  one 
cause,  the  petitioner  moved  to  strike  the  cause  from  the  docket. 
This  motion  having  been  overruled,  he  then  moved  to  dismiss 
the  cause  out  of  that  court,  and  this  motion  the  court  also  over- 
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ruled.  To  these  rulings  he  reserved  exceptions,  and  applied  to 
this  court  for  a  writ  of  mandamus  to  compel  the  Circuit  Court 
to  strike  said  cause  from  the  docket,  or  to  dismiss  it  out  of  said 
court. 

M.  L.  Stansel  and  Tkoy  &  Tompkins,  for  petitioner. 

Lewis  M.  Stone  and  D.  C.  Hoix),  contra. 

STOXE,  J. — ."  Wlien  the  levy  [under  execution]  is  made  in 
a  different  county  from  that  in  which  the  judgment  is  rendered, 
if  a  claim  is  interposed  to  the  property,  it  is  the  duty  of  the 
sheriff  to  return  the  original  execution  to  the  office  of  the  clerk 
from  w^hich  it  issued,  with  his  return  thereon  of  the  interposi- 
tion of  a  claim ;  and  make  true  copies  of  the  bond  and  affidavit, 
which  he  must  return  with  the  execution.  He  must  also  make 
a  true  copy  of  the  execution,  and  the  returns  thereon,  which, 
with  the  affidavit  and  bond,  he  must  return  to  the  office  of  the 
clerk  of  his  own  county,  where  the  trial  of  the  right  of  prop- 
erty is  to  be  had." — Code  of  1876,  §  3345.  Under  this  section 
it  is  too  clear  for  argument  that  when  the  levy  is  made  under 
execution,  the  trial  of  the  right  of  property  must  be  had  in 
the  county  in  which  the  levy  is  made. 

"  If  pi'operty  attached  be  claimed  by  a  person  not  a  party  to 
the  suit,  and  affidavit  and  bond  be  executed  as  required  by  law 
in  cases  of  trial  of  right  of  property  when  levied  on  by  a  writ 
of  Jieri  facias,  the  property  must  be  delivered  to  the  claimant, 
and  the  affidavit  and  bond  be  returned  by  the  sheriff  with  the 
attachment,  upon  w'hich  the  same  proceedings  must  be  had  as 
in  other  trials  of  right  of  property,  except  that  the  sheriff 
must  return  the  original  attachment  to  the  proper  county." 
Code,  §  3290.  The  language  of  this  section  is  not  as  clear  as 
we  could  desire.  Still  we  think  enough  appears  to  show  that, 
except  as  expressed  in  the  statute,  the  same  rules  must  govern 
the  claim-trial,  when  the  levy  is  under  attachment,  as  when  it 
is  under  writ  of  jiei'i  facias.  The  section  last  above  copied 
does  not  in  terms  declare  where  such  trial  shall  be  had,  and,  to 
preserve  analogy  and  harmony  of  procedure,  we  should,  if  pos- 
sible, observe  the  same  rule  as  to  venue,  which  obtains  when 
the  levy  is  under  execution.  The  phrase,  "  upon  which  the 
same  proceedings  must  be  had,  as  in  other  trials  of  right  of 
property,"  gives  support  to  this  construction.  The  clause,  how- 
ever, which  makes  it  the  duty  of  the  sheriff  to  return  "  the 
original  attachment  to  the  proper  county,"  is  most  significant  in 
its  terms.  That  clause  was  evidently  intended  to  qualify  the 
preceding  one,  which  required  the  sheriff  to  return  the  affi- 
davit and  'bond  with  the  attachment.     If  not  so  intended,  we 
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can  imagine  no  purpose  it  was  intended  to  subserve.  Now, 
why  make  this  exception  as  to  the  return  of  the  original  at- 
tachment, if  the  originals  of  both  it  and  the  affidavit  and  bond 
were  to  be  returned  to  the  court  from  which  the  attachment 
issued  'i  We  ought  so  to  interpret  the  statute  as  to  give  some 
meaning  to  each  clause,  if  we  can.  We  are  not  able  to  give  to 
this  clause  any  operation,  unless  we  hold  that  the  originals  of 
the  affidavit  and  bond  were  required  to  be  returned  under  dif- 
ferent rules  from  those  which  govern  in  the  return  of  the  at- 
tachment. The  sherilf  must  return  the  affidavit  and  bond, 
with  the  attachment,  except  that,  no  matter  where  the  levy 
may  be  made,  the  original  of  the  attachment  must  be  returned 
to  the  proper  county ;  that  is,  to  the  county  from  which  the 
attachment  issued.  Reaching  this  conclusion,  the  only  con- 
ceivable state  of  case  in  which  the  return  of  the  affidavit 
and  bond,  and  the  original  of  the  attachment  could  be  right- 
fully made  to  different  counties,  would  be  where  the  attachment 
was  levied  in  a  county  other  than  that  in  w^hicli  it  was  issued. 
This  construction  preserves  harmony,  gives  to  each  clause  of 
the  section  some  operation,  and  does  not  violate  any  statute  we 
have  found,  or  been  referred  to.     We  therefore  adopt  it. 

Under  the  statute,  in  force  before  the  Code  of  1852  was 
adopted,  possibly  the  rule  was  different.  See  Clay's  Dig.  211, 
§  52;  Ih.  57,  §  11.  The  older  statutes  may  have  lent  their 
aid,  in  raising  doubts  of  the  proper  construction  of  our  present 
system.  The  language  of  the  present  statute  is  essentially  dif- 
ferent from  the  old  one,  which  provided  that  the  said  ""  bonds 
for  the  trial  of  the  right  of  property  shall  be  lodged  with  the 
clerk  or  justice  where  the  attachment  is  returnable."  When 
the  levy  was  under  execution,  the  old  statute,  like  the  Code, 
required  the  trial  of  the  right  of  property  to  be  had  in  the 
county  in  which  the  levy  was  made. 

Mandaimis  refused. 


Hooper,  Adin'r,  v.  Strahan. 

Bill  in  Equity  to  Enfoi'ce  Vendor's  Lien  on  Land. 

1.  Decree  in  equity  rendered  in  vacation;  when  valid. — Under  Rule 
77  of  Chancery  Practice,  as  found  in  the  Eevised  Code,  and  which  is 
brought  forward  into  the  Code  of  1876,  as  Rule  80,  a  decree  of  a  court  of 
equity,  rendered  in  vacation,  on  13th  September,  1877,  is  valid. 

2.  Section  3036  of  the  Code  of  1876  applicable  to  suits  in  equity. — Sec- 
tion 3036  of  the  Code  of  1876,  providing  that  all  written  instruments,  the 
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foundation  of  the  suit,  purporting  to  be  signed  by  the  defendant,  etc., 
must  be  received  in  evidence,  without  proof  of  the  execution,  unless  the 
execution  thereof  is  denied  by  plea  verified  by  affidavit,  manifestly 
applies  as  well  to  courts  of  equity  as  to  courts  of  law. 

3;  Defense  of  bona  fide  purchase  for  value  without  notice,  to  hill  to  en- 
force vendor's  lien;  what  answer  must  aver. — A  defendant  to  a  bill  in 
equity  filed  to  enforce  a  vendor's  lien,  who  is  a  sub-purchaser,  and  de- 
fends on  the  ground  that  he  is  a  bona  fide  purchaser  for  value  and  with- 
out notice,  must  aver  in  his  plea  or  answer  clearly,  distinctly  and  without 
equivocation,  (1)  that  he  is  a  purchaserfrom  one  in  actual  or  constructive 
possession,  who  was  seized  or  claimed  to  be  seized  of  the  legal  title,  at 
the  same  time  setting  out  substantially  the  contents  of  the  deed  of  pur- 
chase, with  date,  consideration  and  parties ;  (2)  that  he  purchased  in 
good  faith  ;  (3)  that  he  parted  with  value  by  paying  money  or  other  val- 
uable thing,  assuming  a  liability,  or  incurring  an  injury,  stating  the  na- 
ture of  the  consideration  fully ;  and  (4)  that  he  had  no  notice  of  com- 
plainant's equity,  and  knew  no  fact  calculated  to  put  him  on  inquiry, 
either  at  the  tiiue  of  the  purchase,  or  at  or  before  the  time  he  parted 
with  the  consideration. 

4.  Same;  when  ansiver  insufficient.— Tested  by  the  foregoing  require- 
ments, the  answers  of  defendants  in  this  case,  who  were  sub-pnrchasers, 
and  claimed  that  they  were  bona  fide  purchasers  for  value  and  without 
notice,  are  held  to  be  insufiicient. 

5.  Allegations  and  proof  must  correspond. — In  such  case,  proof  with- 
out allegations  will  not  entitle  the  defendants  to  the  benefit  of  their  de- 
fense. 

Appeal  from  Lee  Chancery  Court. 

Heard  before  Hon.  N.  S.  Graham. 

The  bill  in  this  cause  was  iiled  by  Charles  M.  Hooper,  as  the 
administrator  of  the  estate  of  Thomas  D.  Jones,  deceased, 
against  Thomas  H.  Strahan,  Sarah  Strahan,  the  widow  and 
heirs  of  said  decedent,  and  James  M.  Monk  and  J.  T.  McCoy, 
and  its  purpose  was  to  enforce  a  vendor's  lien  on  certain  lands 
which  said  decedent  sold  to  Thomas  H.  and  Sarah  Strahan, 
Monk  and  McCoy  being  made  parties  defendant  as  sul)- 
purchasers  of  different  portions  of  the  land.  The  bill  alleges 
that  on  7th  October,  1862,  the  decedent  sold  the  lands  on  which 
the  lien  is  claimed  to  Thomas  H.  and  Sarah  Strahan,  and  "ex- 
ecuted his  bond  for  title  to  them  on  the  payment  of  the  pur- 
chase-money, or  made  to  them  a  desd  or  some  other  writing 
showing  that  such  sale  had  been  made,  the  precise  nature  of 
which  your  orator  can  not  state,  the  same  being  in  the  posses- 
sion of  the  defendants;"  that  for  the  purchase-money  they 
jointly  executed  their  two  promissory  notes,  one  for  $1,600, 
payable  on  25th  December,  1863,  and  the  other  for  $1,620, 
payable  on  25th  December,  1864;  and  that  only  $700  had  been 
paid  thereon.     These  notes  were  made  exhibits  to  the  bill. 

The  defendants  Monk  and  McCoy  filed  separate  answers 
under  oath,  in  which  the  execution  of  the  notes  was  put  in 
issue.  The  answer  of  Monk  admits  the  purchase  of  the  lands 
by  Thomas  H.  and  Sarah  Strahan ;  denies,  on  information  and 
belief,  the  making  of  a  bond  for  title,  and  avers,  also  on  infor- 
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mation  and  belief,  that  said  decedent,  at  the  time  of  the  pur- 
chase, executed  to  said  Thomas  H.  and  Sarah  Strahan  a  deed  to 
said  lands,  in  which  he  acknowledged  full  payment  of  the  pur- 
chase-money. The  answer,  as  amended,  further  avers  that  in 
the  year  187-,  he  purchased  from  Thomas  II.  and  Sarah  Stra- 
han "four  hundred  and  odd  acres  of  land,  being  all  the  land 
described  in  the  bill,  except  that  claimed  b}'  said  McCoy,  at  the 
price  of  $1,100,  $100  of  which  he  paid  in  cash,  and  for  the 
balance  he  executed  two  notes  of  $500  each,  due  at  one  and  two 
years,  which  were  thereafter  sold  and  assigned  "  to  one  Tatum ; 
that  he  settled  both  of  the  notes  "  by  paying  Tatum  $100  in 
money,  and  a  mule  valued  at  $200,  and  by  assuming  a  debt  of 
$200  due  by  said  Strahan  (?)  to  J.  C.  Meadows ;  and  in  consid- 
eration of  said  payment  and  of  his  assuming  said  indebtedness, 
Tatum  delivered  up  to  this  defendant,  as  cancelled,  said  two 
notes;"  that  "in  consideration  of  said  payments  said  Thomas 

H,  and  Sarah  Strahan  executed  on  the day  of  —  1 87-, 

a  deed  to  defendant  of  said  four  hundred  and  odd  acres,  and 
this  respondent  has  since  claimed  and  held  under  said  deed  ; " 
and  that  at  the  time  of  defendant's  purchase  the  said  Thomas 
H.  and  Sarah  Strahan  were  in  possession,  claiming  title,  as  he 
is  informed  and  believes,  under  an  absolute  deed  from  Thomas 
D.  Jones,  "and  asserting  that  there  was  no  outstanding  lien  on 
said  lands;"  that,  as  is  stated  on  information  and  belief,  "there 
was,  at  the  time  of  his  said  purchase,  no  lien  on  said  lands ; 
and  that  when  he  purchased  he  believed  he  was  getting  a  good 
title  to  said  lands,  free  of  all  liens  or  incumbrances." 

McCoy,  in  his  answer,  claims  sixty  acres  of  the  land  sought 
to  be  subjected  to  sale,  which  he  particularly  describes ;  and,  as 
to  this  part  of  the  land,  he  admits  the  purchase  by  Thomas  H. 
and  Sarah  Strahan  from  Jones,  and  avers,  on  information  and 
belief,  that  Jones,  at  the  time  of  the  purchase,  executed  to  them 
a  deed  in  fee-simple,  with  full  covenants  of  warranty,  and  ac- 
knowledging full  payment  of  the  purchase-money ;  that  "  on 
or  about  November  29th,  1869,  J.  R.  Pinkard  was  in  posses- 
sion of  said  sixty  acres  of  land,  pretending  to  be  seized  in  fee 
thereof,  holding  a  deed  with  covenants  of  warranty  from  said 
J.  II.  and  Sarah  Strahan,  of  date  September  30th,  1868 ;  that 
believing  from  information  which  he  had  received,  that  Thomas 
li.  and  Sarah  Strahan  had  obtained  from  Jones  "a  perfect 
legal  and  equitable  title,"  he,  in  the  month  of  November,  1869, 
the  exact  date  not  remembered,  purchased  from  J.  R.  Pinkard 
the  said  sixty  acres  for  the  sum  of  $300,  which  he  paid  in  cash, 
and  received  from  him  a  deed,  with  covenants  of  warranty, 
duly  executed  and  acknowledged  by  the  said  Pinkard  and  his 
wife,  and  conveying  to  him  said  sixty  acres  in  fee  simple ;  that 
at  the  time  of  his  purchase  he  had  "  no  notice  whatever,  nor 


78  SUPREME  CO [JRT  [Dec.  Term, 

[Hooper,  Adm'r,  v.  "Strahan.] 

any  suspicion  that  said  Jones  held  notes  for  the  purchase- 
money,  or  any  other  claim  or  lien  of  any  character  on  said 
land,  or  that  any  one  else  did ;  and  that  if  said  Jones  did  hold 
notes  for  the  purchase-money^  he  is  a  hona  fide  purchaser  for  a 
valuable  consideration,  without  any  notice  of  complainant's 
equity,  and  without  any  notice  that  any  purchase-money  was 
due  on  said  land  to  any  one,  and  without  any  knowledge  of  any 
fact  tending  to  show  that  any  of  the  purchase-money  was  due. 

As  the  decision  of  this  court  is  based  on  the  insufficiency  of 
the  said  defendants'  answers,  the  testimony  need  not  be  set  out. 
The  cause  was  submitted,  on  pleadings  and  proof,  at  the  June 
term,  1877,  and  was  held  up  by  the  chancellor  for  decree  in 
vacation.  On  the  submission,  the  complainant  offered  in  evi- 
dence, inter  alia,  the  two  notes  which  were  made  exhibits  to 
the  bill,  without  proof  of  their  execution.  To  the  introduction 
of  the  notes  the  said  defendants  objected,  on  the  ground  that 
the  execution  thereof  was  not  proved.  On  September  13th, 
1877,  in  vacation,  a  decree  was  rendered,  dismissing  the  1)111, 
*' without  reference"  to  the  objection  made  to  the  introduction 
in  evidence  of  said  notes ;  and  that  decree  is  here  assigned  as 
error. 

G.  D.  &  O.  W.  Hooper,  for  appellant.— (1)  The  final  de- 
cree in  this  case  was  rendered  in  vacation.  This  was  irregular. 
Roger's  v.  Torbut,  58  Ala.  523.  (2)  I^s^o  proof  of  the  execu-  . 
tion  of  the  notes  was  necessary. — Code  of  1876,  §§  3035-6. 
These  sections  apply  to  suits  in  equity  as  well  as  to  suits  at  law. 
Holman  v.  Bank,  12  Ala.  369 ;  Bonner  v.  Ymmg,  68  Ala. 
35.  (3)  The  answers  of  the  defendants,  Monk  and  McCoy  are 
insufficient  to  set  up  the  defense  of  hona  fide  purchases  for 
value.  Ledhetter  v.  Walker,  31  Ala.  175 ;  Johnson  v.  Toulmin, 
18  Ala.  50 ;  2  Brick.  Dig.  p.  518 ;  Shorter  v.  Sheppard,  33  Ala. 
64:8;  Boone  v.  Chiles,  10  Peters,  177;  Jewett  v.  Palmer, 
7  Johns.  Ch.  65.  (4)  Other  questions  not  passed  on  by  the 
court  are  also  discussed. 

J.  M.  Chilton,  contra,  after  discussing  other  questions  which 
are  not  passed  on  by  the  court,  contended,  that  there  was  no 
proof  whatever  that  the  notes  were  executed  by  Thomas  H. 
and  Sarah  Strahan.  Section  3035  of  the  Code  of  1876  makes 
written  contracts  evidence,  etc.,  only  as  against  the  party  to  the 
contracts  and  not  as  against  parties  between  whom  and  the 
maker  there  is  no  privity. 

SOMERYILLE,  J. — It  is  insisted  that  the  decree  in  this 
case  is  erroneous,  because  it  was  rendered  in  vacation,  on  Sep- 
tember 13,  1877,  without  the  agreement  of  the  parties  or  their 
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attorneys.  In  support  of  this  view  the  ease  of  Rogers  v.  To?'- 
hut,  58  Ala.  523,  is  cited  and  relied  on  by  the  appellant's  coun- 
sel. It  is  there  held,  that  there  was  no  law  in  force  authorizing 
such  decree  between  December  8,  1873,  when  section  34-70  of 
the  Revised  Code  of  1867  was  repealed,  and  December  9,  1877, 
when  the  Code  of  1876  became  operative,  and  the  same  section 
was  again  revived. — Code,  1876,  §  3896.  This  case  was  in 
effect  overruled  in  L%iddmgimi  v.  Forrest^  68  Ala.  1,  which 
sustained  a  similar  decree  under  the  power  conferred  by  Rule 
77  of  Chancery  Practice,  found  in  the  Rev.  Code  of  1867,  p. 
834,  and  carried  into  the  Code  of  1876,  as  Rule  80,  p.  172.  It 
is  provided  expressly  by  this  rule  that  "  when  a  cause  is  sub- 
mitted during  term  time  for  a  decree  or  order,  such  decree 
shall  be  valid  if  rendered  during  any  vacation."  There  is  no 
lorce,  therefore,  in  the  objection  that  the  decree  was  rendered 
in  vacation,  as  this  was  authorized  by  the  above  rule,  which  was 
iu  existence  at  the  date  of  its  rendition. 

The  notes  given  for  the  purchase-money,  and  purporting  to 
be  signed  by  the  defendants,  were  ])rvma  facie  evidence  of  the 
existence  of  the  debt,  and  were  properly  admitted  in  evidence 
without  proof  of  their  execution.  They  were  the  foundation 
of  the  suit,  and  their  execution  was  not  denied  by  the  de- 
fendants under  oath.  The  sections  of  the  Code  (§§  3035-6) 
bearing  on  this  subject  manifestly  apply  as  well  to  courts  of 
equity  as  to  courts  of  law,  the  rules  of  evidence  generally  in 
each  court  being  the  same,  except  so  far  as  modified  by  statute. 
Ilolman  v.  Bcmh  of  Noyfolk^  12  Ala.  369,  413-4;  Bonner 
V.  Young,  68  Ala.  35. 

It  is  urged  in  this  case  further,  that  there  is  a  fatal  variance 
between  the  allegations  and  the  proof  made  by  the  defendants, 
and  that  although  the  evidence  may  have  authorized  the  dis- 
missal of  the  bill,  the  answers  of  the  defendants  Strahan  and 
Monk  were  defective  in  failing  to  make  the  proper  averments, 
showing  that  they  were  hona  fide  purchasers  of  the  land  in 
controversy  for  value  and  without  notice. 

The  rule  is  settled  in  this  State  that,  in  such  cases,  it  is  re- 
quired bf  a  defendant,  who  is  a  sub-purchaser,  to  aver  in  his 
plea  or  answer  clearly,  distinctly  and  without  equivocation,  and 
with  proper  circumstantiality  of  detail,  the  following  facts : 
1st.  That  he  is  a  purchaser  from  one  in  actual  or  constructive 
possession,  who  was  seized  or  claimed  to  be  seized  of  the  legal 
title,  at  the  same  time  briefly  setting  out  substantially  the  con- 
tents of  the  deed  of  purchase,  with  date,  consideration  and 
parties;  2nd,  that  he  purchased  in  good  faith;  3rd,  that  he 
parted  with  value  by  paying  money  or  other  valuable  thing,  as- 
suming a  liability,  or  incurring  an  injury,  stating  the  nature 
of  the  consideration  fully ;  4th,  that   he  had  no  notice  of  com- 
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plainant's  equity,  and  knew  no  fact  calculated  to  put  him  on 
inquir}^,  either  at  the  time  of  the  purchase,  or  at  or  before  the 
time  he  parted  with  the  consideration, —  Craft  v.  Husselly 
67  Ala.  9;  1  Brick.  Dig.  p.  718,  §  1134;  Story's  Eq.  Plead. 
§805. 

The  answer  of  the  defendant  Monk  fell  very  far  short  of 
these  requirements,  and  that  of  McCoy  was  defective  in  failing 
to  describe  his  deed  with  sufficient  particularity,  averring  only 
the  month  and  year  of  its  execution  without  more. 

The  principle  is  settled  that  the  allegata  and  probata  in  plead- 
ing must  always  correspond.  Neither  allegations  without 
proof,  nor  proof  without  allegations  will  avail  to  entitle  a 
complainant  to  relief,  or  a  defendant  to  the  benefit  of  his  de- 
fense, unless  the  defect  is  remedied  by  amendment. — 1  Dan. 
Ch.  Pr.  361  {note  1);  Alexander  v.  Taylor,  56  Ala,  60. 

For  the  defects,  as  above  pointed  out,  in  the  pleas  or  answers, 
as  we  may  choose  to  consider  them,  of  the  appellees,  Monk  and 
McCoy,  the  decree  of  the  chancellor  must  be  reversed  and  the 
cause  remanded  for  further  proceedings.  There  are  other 
questions  argued  in  the  briefs  of  the  counsel  not  necessary  to 
be  considered,  as  they  are  not  properly  raised  by  the  assign- 
ments of  error. 

Reversed  and  remanded. 


McT^illiams  v,  Phillips. 

Bill  in  Equity  to  Enforce  Vendor's  Lien. 

1.  Effect  of  findings  of  primary  court  on  questions  of  fact  when  pre- 
sented for  revision  on  appeal. — Where  the  primary  court  is  charged  with 
the  duty  of  ascertaining  and  determining  matters  of  fact  dependent  upon 
the  viva  voce  examination  of  witnesses,  without  the  aid  of  a  jury,  this 
court  will,  on  appeal,  attach  to  its  findings  the  force  and  effect  of  the  ver- 
dict of  a  jury,  which  can  not  be  disturbed,  unless  it  is  plainly  erroneous 
— opposed  to  all  the  evidence ;  but  this  rule  is  not  applied  to  the  decision 
of  a  chancellor,  based  upon  evidence  wholly  in  writing,  which,  in  the 
same  forui,  and  under  the  same  circumstances,  is  presented  to  this  court. 

2.  Presumption  in  favor  of  judgment  or  decree  of  primary  court. 
Whether  a  judgment  or  decree  is  assailed,  on  appeal,  for  error  of  law,  or 
error  of  fact,  a  presumption  of  correctness  prevails  until  it  is  removed  by 
the  party  complaining  of  error;  and  to  justify  its  reversal,  this  court 
must  see,  and  see  clearly,  that  it  is  wrong — that  error  of  law  or  of  fact- 
infects  it. 

3.  Evidence  ;  burden  of  proof. — When  the  burden  of  proving  a  par- 
ticular fact  is  cast  upon  a  party,  if  he  fails  to  give  evidence  of  it,  or  if  the 
evidence  in  reference  thereto  is  equally  balanced,  or  does  not  generate  a 
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rational  belief  of  the  existence  of  the  fact,  leaving  the  mind  in  a  state  of 
doubt  and  uncertainty,  he  must  fail  for  want  of  proof. 

4.  Payment ;  burden  of  proof. — Where  one  claims  that  a  debt,  the 
prior  existence  of  which  is  admitted  or  proved,  has  been  paid  by  the 
substitution  of  another  security,  whether  it  be  of  higher  or  of  the  same 
dignity  as  the  debt,  he  assumes  the  burden  of  proving  that  the  substi- 
tuted security  was  taken  and  accepted  in  extinguishment  of  the  debt. 

5.  What  a  conditional  payment  merely. — Where  a  creditor  received 
from  his  debtor  an  order  on  a  third  party  for  lumber,  deliverable  at  the 
latter's  convenience,  which  was  accepted,  the  presumption  of  law  is, 
that  the  order  was  received  as  a  conditional,  and  not  as  an  absolute  pay- 
ment ;  and  the  condition  on  which  the  order  was  to  operate  as  a  pay- 
ment, the  delivery  of  the  lumber,  not  having  occurred,  in  the  absence  of 
evidence  tending  to  show  that  any  loss  or  injury  resulted  from  the  cred- 
itor's failure  to  make  a  demand  for  the  lumber,  the  debtor  is  not  entitled 
to  a  credit  on  the  debt. 

Appeal  from  Franlilin  Cliancery  Court. 
Heard  before  Hon.  Thomas  Cobbs. 

The  case  made  by  the  record  is  sufficiently  stated  in  the 
opinion. 

George  C.  Almon,  W.  J.  Bullock  and  Watts  &  Sons,  for 
appellant. 

Wm.  Cooper,  contra. 

BRICKELL,  C,  J. — The  bill  was  filed  to  enforce  a  lien  on 
lands  for  the  payment  of  a  promissory  note  executed  to  the  ap- 
pellant, the  vendor,  by  the  appellee,  the  vendee.  The  making 
of  the  note,  and  that  it  was  given  for  part  of  the  purchase- 
money  of  lands,  is  not  controverted.  The  matter  of  dispute 
is,  whether  an  order  drawn  by  Phillips  on  one  Duly  (and  by 
him  accepted)  for  the  delivery  of  lumber  to  the  appellant,  was 
taken  in  payment  of  the  note ;  or  if  not  taken  as  unconditional 
payment,  whether  it  was  not  taken  as  conditional  payment,  and 
the  appellant,  not  having  used  any  diligence  to  obtain  the  lum- 
ber, or  to  make  the  order  available,  has  not  lost  the  right  to  de- 
mand of  the  appellee  payment  of  the  note.  The  chancellor, 
upon  a  hearing  on  pleadings  and  proof,  rendered  a  decree  dis- 
missing the  bill.  The  assignments  of  error  raise  no  other  in- 
quiry than  the  correctness  of  the  chancellor's  conclusions  upon 
the  disputed  matters  of  fact. 

There  is  much  reluctance  in  appellate  courts  to  revise  the 
findings  of  fact  on  conflicting  evidence  made  by  primary  courts. 
The  law,  however,  devolves  the  duty,  and  it  must  be  performed. 
The  rules  and  principles  upon  which  the  court  will  proceed  are 
settled  by  a  long  line  of  precedents.  If  the  primary  court  is 
charged  with  the  duty  of  ascertaining  and  determining  matters 
of  fact  dependent  upon  the  viva  voce  examination  of  witnesses, 
without  the  aid  of  a  jury,  there  are  obvious  reasons  for  attaching 
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to  its  findings,  as  this  court  has  declared  should  be  attached,  the 
force  and  effect  of  the  verdict  of  a  jury,  which  can  not  be  dis- 
turbed unless  it  is  plainly  erroneous,  opposed  to  all  the  evi- 
dence. The  rule  is  not  applied  to  the  decision  of  a  chancellor 
passing  upon  evidence  wholly  in  writing,  which,  in  the  same 
form,  and  under  the  same  circumstances,  is  presented  to  this 
court.  Whether  a  judgment  or  a  decree  is  assailed  for  error 
of  fact,  or  error  of  law,  a  presumption  of  correctness  prevails ; 
a  presumption  which  is  indulged,  and  which  will  support  it, 
until  it  is  removed  by  the  party  complaining  of  error.  It  may 
not  clearly  appear  that  the  judgment  or  decree  is  right ;  if  it 
does  not  so  appear^  the  presumption  applies  and  preserves  it. 
To  justify  its  reversal,  the  appellate  court  must  see,  and  see 
clearly,  that  it  is  wrong — that  error  of  law,  or  of  fact  infects 
it. — Lehman  v.  McQueen,  65  Ala.  570. 

In  the  consideration  of  all  questions  of  fact,  it  is  not  only 
important,  but  it  is  indispensable  to  a  fair,  just  determination, 
to  bear  in  mind  upon- which  party  lies  the  burden  of  proving 
the  disputed  fact — which  party  affirms  its  existence  and  claims 
advantage  or  benefit  from  it.  When  upon  a  party  the  law 
casts  the  burden  and  duty  of  proving  a  particular  fact,  if  he 
fails  to  give  evidence  of  it,  the  non-existence  of  the  fact  is  as- 
sumed. Or  if  the  evidence  in  reference  to  the  fact  is  equally 
balanced,  or  if  it  does  not  generate  a  rational  belief  of  the 
existence  of  the  fact,  leaving  the  mind  in  a  state  of  doubt  and 
uncertainty,  the  party  affirming  its  existence  must  fail  for  want 
of  proof. — Lehman  v.  McQueen,  supra. 

It  is  unquestioned  that  bills  or  notes,  or  engagements  of  any 
kind,  whether  of  the  debtor  himself,  or  of  a  third  person,  will 
not  operate  as  payment  or  satisfaction  of  an  antecedent  debt, 
unless  it  is  shown  that  they  were  given  and  received  as  absolute 
payment.  Payment  of  a  debt  is  an  affirmative  plea  and  an 
affirmative  fact,  which  must  always  be  proved  by  the  party 
raverring  it,  and  whoever  claims  that  a  debt,  the  prior  existence 
•of  which  is  admitted  or  proved,  has  been  extinguished  by  the 
substitution  of  another  security,  whether  it  be  of  higher  or  of 
the  same  dignity  as  the  debt,  assumes  the  burden  of  proving 
that  the  substituted  security  was  taken  and  accepted  in  extin- 
guishment. The  extinguishment  arises  from  the  agreement  of 
the  parties,  not  from  the  nature  or  character  of  the  security, 
that  may  form  the  consideration  of  the  agreement,  but  there  is 
no  implication  of  .law  that  it  shall  operate  as  a  payment — no 
implication  that  one  cause  of  action  is  substituted  for  another. 
The  presumption  of  law  is,  tliat  all  such  securities  are  taken  as 
conditional,  not  as  absolute  payment  of  a  pre-existing  debt. 
2  Am.  Lead.  Cas.  264,  et  seq. ;  Fielding  v.  ^reiver,  38  Ala.  685. 
'There  is  a  want  of  all  legal  evidence,  or  of  circumstances,  from 
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which  it  may  be  justly  inferred,  that  McWilliams  accepted,  or 
that  Phillips  offered  the  order  on  Duly  as  absolute,  uncondi- 
tional payment  of  his  note  for  the  purchase-money  of  the  lands. 
The  note  was  left  in  JVEcWilliams'  possession — there  was  no  de- 
mand of  it,  or  of  its  cancellation  or  destruction ;  and  there  is 
no  reason  assigned  for  the  failure  to  demand  it,  or  its  cancella- 
tion, though  Phillips, ,  when  the  order  was  delivered,  was  on 
the  eve  of  leaving  the  State,  and  on  the  day  of  its  delivery  he 
expressed  his  purpose  to  send  money  from  Texas  to  his  brother 
here,  to  pay  the  note.  There  is  not  only  a  want  of  all  evidence 
showing  that  McWilliams  agreed  to  take,  and  did  take  the 
order  as  payment  of  the  note,  but  the  evidence  of  such  an 
agreement  is  inconsistent  with  all  the  established  facts  of 
the  case. 

The  order  expressed  that  the  lumber  was  deliverable  by  Duly 
at  his  convenience.  We  do  not  understand  that  he  could  exer- 
cise his  own  choice  and  pleasure  as  to  the  time  of  its  delivery — 
that  he  could  prolong  it  indefinitely.  He  was  not  bound  to  an 
immediate  delivery  ;  but  to  a  delivery  within  a  reasonable  time, 
determinable  froi?i  the  particular  circumstances  the  parties  had 
in  view,  when,  with  this  stipulation,  the  order  was  given  and  ac- 
cepted. If  it  appeared  that  on  demand  within  such  time, 
McWilliams  could  have  obtained  the  lumber,  and  that  loss  or 
injury  had  resulted  to  Phillips  from  the  failure  to  make  the 
demand,  it  may  be  that  McWilliams  would  be  answerable  for 
such  loss  or  injury.  But  in  the  absence  of  all  evidence  tending 
to  show  that  any  loss  or  injury  has  resulted  from  the  failure  to 
demand  the  lumber,  all  that  can  be  said  is,  that  the  order  was  a 
conditional  payment,  and  that  the  condition  on  which  it  was  to 
operate  a  payment  has  not  occurred, — 2  Am.  Lead.  Cases,  290. 

The  decree-  must  be  reversed  and  a  decree  here  rendered, 
granting  relief  to  the  appellant. 


A^illiams,  Adm'rx,  et  al*  v.  Hale. 

jBill  in  Equity  for  Dower. 

1.  Dower;  when  not  barred  by  divorce. — Under  the  statutory  provis- 
ions of  this  State,  a  divorce  from  the  bonds  of  matrimony,  obtained  by 
the  husband  on  the  ground  of  voluntary  abandonment,  does  not  bar  the 
surviving  widow  of  her  right  of  dower. 

Appeal  from  Jefferson  Chancery  Court. 
Heard  before  Hon.  Thomas  Cobbs. 
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The  bill  in  this  case  was  filed  on  12th  February,  1881.  Its 
purpose  and  material  allegations  are  sufficiently  stated  in  the 
opinion.  The  defendant  demurred  to  the  bill  on  the  following, 
among  other,  grounds :  "  Because  the  bill  upon  its  face  shows 
that  a  decree  of  divorce  a  vinculo  was  obtained  by  Gardner 
Hale,  the  husband  of  the  complainant,  before  his  death,  in  the 
Chancery  Court  of  Jefferson  county,  Alabama,  having  jurisdic- 
tion of  said  cause,  and  that  said  decree  was  so  granted  to  said 
Gardner  Hale  for  and  on  account  of  the  misconduct  of  the  com- 
plainant, and  against  the  complainant,  and  that  said  decree  of 
divorce  is  still  in  force."  The  Chancery  Court  entered  a  decree 
overruling  the  demurrer,  which  is  here  assigned  as  error. 

R.  H.  Pearson,  for  appellant.  (No  brief  came  to  the  hands 
of  the  reporter.) 

J.  W.  Bush  and  J.  T.  Terry,  contra. — (1)  It  is  conceded  that 
a  statutory  divorce  on  the  ground  of  adultery,  a  vinculo  matri- 
monii., does  bar  the  widow  of  her  dower ;  for  the  statute  ex- 
pressly so  provides. — Code  of  1876,  §  2698.  A  common  law  di- 
vorce for  adultery  is  never  a  vinculo  matrimonii  but  always  a 
m£nsa  et  thora. —  Wait  v.  Wait,  4  N.  Y.  (Coms.),  100.  Until 
our  statute,  Code,  §  2696,  there  was  no  such  thing:  as  a  divorce 
which  recognized  the  validity  of  the  marriage,  and  avoided  it 
for  causes  happening  afterwards. —  Wait  v.JVait,  supra  /  and 
since  our  statute,  but  one  cause,  viz :  adultery,  committed  after 
the  marriage,  has  the  effect  to  annul  the  marriage,  so  as  to  bar 
the  right  of  dower;  and  this  bar  is  alone  in  consequence  of  the 
statute.  (2)  In  Lord  Coke's  time,  there  was  no  such  thing  as 
dissolving  a  valid  marriage. — Bish.  on  Married  Women, 
§  706.  His  maxim  was,  "  Ubi  nullum  matrimonium,  ibi  nul- 
la dosP  A  divorce  at  common  law  for  a  legal  cause  existing 
at  the  time  of  the  maraiage,  such  as  bigamy  or  an  incestuous 
marriage,  annulled  the  marriage  ah  initio,  and  was  styled  a  di- 
vorce a  vinculo  matrimonii,  leaving  not  a  vestige  of  the  mar- 
riage contract. — Ih.  (3)  A  statutoinj  divorce  has  no  retroac- 
tive effect  on  the  validity  of  the  marriage,  or  on  the  rights  and 
capacity  of  the  widow,  or  on  the  rights  of  the  children  of  the 
marriage,  other  than  the  statute  expressly  provides.  Expressio 
unius  exclusio  alterius. — Bish.  on  Mar.  &  Div.  (6th  Ed.),  §§ 
706-7 ;  Code,  §§  2685-2703.  (4)  The  policy  of  the  law  has  al- 
ways been  to  preserve  with  great  care  the  right  of  dower,  when 
it  has  once  attached  to  the  property  of  the  husband. — Tyler  on 
Inf.  &  Cov.  p.  575 ;  Forrest  v.  Forrest,  6  Duer  (N.  Y.),  pp. 
102-153 ;  Wait  v.  Wait,  supra.  (5)  If  the  legislature  had  in- 
tended to  exclude  the  wife  from  dower  when  divorced  from 
the  husband  on  the  ground  of  her  abandonment  of  him,  it 
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would  have  so  provided  in  express  terms,  as  it  did  when  she 
has  been  gnilty  of  adultery ;  and  failing  to  express  her  exclu- 
sion from  dower  in  such  case,  it  must  be  presumed  that  the 
legislature  did  not  intend  to  exclude  her.  (6)  But  this  is  no 
longer  an  open  question  in  this  State.  This  court  has  decided 
tliat  a  divorce  for  abandonment  does  not  bar  the  right  of  dow- 
er. 44  Ala.  450.  See  also  on  same  point,  29  111.  442 ;  55 
Penn.  St.  375. 

STONE,  J.— The  present  is  a  bill  filed  by  Mrs.  N.  L.  Hale,  the 
appellee,  to  recover  dower  in  the  lands  of  Gardner  Hale,  de- 
ceased. The  bill  sets  forth  that  complainant,  then  Mrs.  Thomp- 
son, intermarried  with  Gardner  Hale  in  1874,  and  that  said 
Gardner  Hale  died  in  1880.  That  during  the  coverture  he, 
Hale,  owned  certain  lands  described  in  the  bill,  in  which  com- 
plainant claims  dower,  she  never  having  relinquished  her  dow- 
er interest  therein.  Hale  disposed  of  some  of  the  lands  after 
the  marriage,  by  contract  in  which  the  complainant  did  not 
join.  The  heirs  and  -personal  representative  of  Hale,  and  also 
the  purchasers  of  the  portions  of  the  lands  sold,  are  made  par- 
ties defendant.  In  1875  the  parties  separated,  Mrs  Hale  aban- 
doning her  husband  and  her  home.  They  never  afterwards 
lived  together.  Mr.  Hale  filed  a  bill,  and  obtained  a  divorce 
from  the  said  I^.  L.,  his  wife,  on  the  sole  ground  of  abandon- 
ment. The  divorce,  as  our  statute  authorizes,  was  from  the 
bonds  of  matrimony. — Code  of  1876,  §  2685.  The  bill,  in  its 
averments,  sets  forth  all  the  foregoing  facts,  and  in  excuse  for 
the  separation  says,  that  they  lived  together  as  husband  and 
wife,  "until  their  separation  in  1875,  without  any  fault  on  the 
part  of  oratrix,  except  her  abandonment  of  him  caused  by  his 
cruelty  to  her."  The  bill  is  silent  as  to  any  defense  interposed 
by  Mrs.  Hale  to  the  divorce  suit,  and  fails  to  show  any  of  the 
rulings  in  said  cause,  other  than  the  sentence  of  divorce.  Hence 
we  are  not  informed  whether  any  and  what  allowance  was  made 
to  the  wife  pending  the  divorce  suit,  under  §  2694  of  the  Code, 
and  what,  if  any,  permanent  allowance  was  made  to  the  wife 
out  of  the  estate  of  the  husband,  when  the  divorce  was  granted. 
There  was  a  demurrer  to  the  bill,  which  the  chancellor  over- 
ruled. 

A  majority  of  the  adjudged  cases,  and  the  strength  of  the  ar- 
gument, lead  to  the  conclusion  that  the  result  of  a  divorce 
irom  the  bonds  of  matrimony  is,  to  bar  the  wife  of  all  claim  of 
dower  in  the  husband's  estate.  The  maxim  of  Lord  Coke  is 
generally  adopted,  and  held  to  govern  in  all  cases  of  abso- 
lute divorce  from  matrimonial  bonds.  "  It  is  necessary,"  says 
that  able  jurist,  "that  the  marriage  do  continue;  for  if  that 
be  dissolved,  the  dower  ceaseth ;  tmi  nullum,  matrimonium,  ibi 
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nulla  dosJ^  In  England  divorces  a  vinculo  were  decreed  only 
for  canonical  causes — those  which  existed  before  the  marriage. 
Those  occurring  after  marriage — even  adultery — only  author- 
ized divorces  from  bed  and  board.  Hence,  in  England,  divorces 
a  vinculo  inatrhnonii  had  the  effect  of  declaring  there  never 
had  been  a  legal  marriage.  It  avoided  them  ah  initio.  On  tliis 
account  it  has  beeii  often  urged,  and  sometimes  ruled,  that  ab- 
solute divorces,  granted  on  our  statutory  grounds,  do  not  fall 
within  the  reason  of  the  rule,  and  do  not  bar  her  dower.  The 
decided  weight  of  American  authorities,  as  we  have  said,  holds 
that  Lord  Coke's  maxim  applies,  and  bars  dower,  in  all  cases  of 
divorce  from  matrimonial  bonds. — 2  Scrib.  on  Dower,  chap.  19, 
p.  507 ;  2  Bish.  on  Mar.  &  Div.  §  706  et  *^. ;  2  Wait's  Act. 
&  Def .  606 ;  Clark  v.  ClarJc,  6  W.  &  Sug.  85 ;  Colvin  v.  Reed, 
55  Penn.  St.  375;  Cunningham  v.  Cunningha7n,  Cart.  (Ind.) 
Rep.  Vol.  11,  233;  McCafferty.v.  McCafferty.  8  Blackf.  218; 
Whitsell  V.  Mills,  6  Port.  (Ind.)  229  ;  Rice  v.  Lmnley,  10  Ohio 
Stat.  596;  Lamkin  v.  Knapp,  20  Ohio  Stat.  454;  Levins  v. 
Sleato7\  2  G.  Green's  Iowa,  604;  Given  v.  Marr,  27  Me.  212; 
Wait  v.  Wait,  4  Comst.  95 ;  Boykin  v.  Rain,  28  Ala.  332. 
There  is  a  dictum  in  Turner  v.  Turner,  44  Ala.  437,  to  the 
contrary. 

By  statute  approved  December  21,  1820 — Clay's  Dig.  170, 
§  8-yit  was  provided  that  ''the  court  pronouncing  the  decree 
of  divorce  shall  also  order  and  decree  a  division  of  the  estate 
of  the  parties,  in  sucii  way  as  to  them  shall  seem  just  and  right, 
having  due  regard  to  the  rights  of  each  party  and  their  chil- 
dren, if  any."  But  neither  party  could  be  devested  of  title  to 
property.  The  use  during  life  was  the  most  that  could  be  de- 
creed under  that  statute.  So  the  statute  law  of  this  State  re- 
mained, until  the  Code  of  1852  went  into  effect,  January  17, 
1853.  Until  that  time  our  statutes  were  silent  as  to  the  effect 
of  divorce  on  the  wife's  claim  of  dower.  In  cases  of  divorce  a 
vinculo  occurring  before  that  time,  the  weight  of  authority 
would  have  led  to  the  decision  that  the  wife  was  barred  of 
dower. 

The  Code  of  1852  introduced  some  new  regulations,  which 
have  undergone  no  change  since  that  time.  Among  them  are 
the  following,  copied  from  the  Code  of  1876: 

"  §  2695.  If  the  wife  has  no  separate  estate,  or  if  it  be  insuffi- 
cient for  her  maintenance,  the  chancellor,  upon  granting  the 
divorce,  must  decree  the  wife  an  allowance  out  of  the  estate  of 
the  husband,  taking  into  consideration  the  value  thereof,  and 
the  condition  of  his  family. 

"§  2696.  If  the  divorce  is  in  favor  of  the  wife  for  the  mis- 
conduct of  the  husband,  the  allowance  must  be  as  liberal  as  the 
estate  of  the  husband  will  permit ;  regard  being  had  to  the  con- 
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dition  of  his  family,  and  to  all  the  circumstances  of  the  case. 

"  §  2697.  If  in  favor  of  the  husband  for  the  misconduct  of 
the  wife,  the  allowance  must  be  regulated  by  the  ability  of  the 
husband  and  the  nature  of  the  misconduct  of  the  wife. 

*'  §  2698.  A  divorce  for  the  adultery  of  the  wife,  bars  her  of 
her  dower,  and  of  any  distributive  share  in  the  personal  estate 
of  her  husband." 

Considering  all  these  sections  together,  and  bearing  in  mind 
that  §  2694  is  confined  to  the  matter  of  provision  for  the  wife 
pending  the  divorce  suit,  it  would  seem  that  §§  2695-7  are  in- 
tended to  operate  after  the  divorce  is  granted,  and  during  the 
joint  lives  of  husband  and  wife.  This  allowance  is  generally, 
and  properly,  made  from  year  to  year.  The  husband's  finan- 
cial condition  may  change,  and  a  consequent  change  of  the  al- 
lowance may  become  necessary.  When,  however,  the  husband 
dies  leaving  the  wife  surviving,  there  is  a  necessity  for  the  ap- 
plication of  different  principles.  It  can  not  be  supposed  that 
the  estate  of  the  husband  will  be  kept  together,  and  an  annual 
allowance  carved  out  of  it  for  the  support  of  the  surviving  wife. 
That  would  tend  to  delay  distribution  of  the  estate  for  we  know 
not  how  long.  Final,  permanent  provision  must  be  made,  or 
none  can  be  made.  The  act  of  1820  seems  to  have  anticipated 
this,  and  rendered  all  inquiry  as  to  dower  unnecessary,  by  direct- 
ing a  division  of  the  estate  of  the  -parties,  when  the  decree  of 
divorce  is  pronoun(!ed.  That  clause  was  dropped  out  of  the 
statutes  when  the  Code  of  1852  was  framed;  and,  at  the  same 
time,  §  2698  was  incorporated  in  the  compilation,  declaring 
what  should  cause  a  forfeiture  of  dower.  Why  insert  this  pro- 
vision, if  the  divorce  was  ipso  facto  a  bar  of  dower?  And  why 
declare  that  the  adultery  of  the  wife,  if  the  ground  of  the  di- 
vorce, should  bar  her  of  her  dower,  if  any  divorce  a  vinculo,. 
granted  to  the  husband  for  the  misconduct  of  the  wife,  had  the 
same  effect?  Why  single  out  one  statutory  ground,  which  enti- 
tles the  husband  to  a  divorce  from  the  bonds  of  matrimony,  if  any 
other  statutory  ground  equally  bars  the  offending  wife?  Ms- 
j^re88uin  facit  cessare  taoitum.  The  rules  of  construction  force 
us  to  hold  that  the  divorce  obtained  by  Mr.  Hale,  based,  as  the 
bill  charges  it  was,  on  the  ground  of  abandonment  by  her,  does- 
not  bar  the  surviving  widow  of  her  right  of  dower.  We  reach 
this  conclusion  reluctantly,  and  think  the  discretion  in  the 
matter  of  division  of  the  estates  of  the  parties,  allowed  to  the 
courts  under  the  act  of  1820,  was  much  better  adapted  to  meet 
the  varying  phases  of  such  cases,  than  our  present  arbitrary 
rule  is.     The  remedy  is  not  with  us. 

Afiirmed. 
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Trover. 

1.  Attachment  by  landlord  against  tenant;  when  may  be  levied  on  crop 
of  under-tenant. — An  attachment  sued  out  by  a  landlord  for  the  recovery 
of  rent,  the  mandate  of  which  runs  merely  against  the  crops  of  the  ten- 
ant in  chief,  authorizes  a  levy  of  the  writ,  not  only  on  the  crops  of  the 
tenant  in  chief,  but  also  on  the  crops  raised  on  the  rented  premises  by  an 
under-tenant. 

2.  Same;  competent  evidence  for  sheriff,  when  sued  in  trover  for  conver- 
sion of  crops  levied  on. — The  attachment  in  such  case  is  competent  e\'i- 
dence  for  the  sheriff  in  an  action  of  trover  brought  against  him  to  recov- 
er damages  for  a  conversion  of  cotton  raised  on  the  rented  lands  by  the 
under-tenant,  and  seized  by  the  sheriff  under  the  attachment,  by  a  pur- 
chaser, with  notice  of  the  landlord's  lien,  who  was  in  possession  of  the 
cotton  at  the  time  of  the  levy. 

Appeal  from  Marengo  Circuit  Court. 

Tried  before  Luther  R.  Smith,  Esquire,  acting  as  Special 
Judge. 

This  was  an  action  brought  by  the  appellees  against  the  appel- 
lant, to  recover  damages  for  the  alleged  conversion  of  three 
bales  of  cotton.  In  addition  to  the  facts  stated  in  the  opinion, 
it  may  be  added,  that  it  was  shown  on  the  trial  that  Green,  the  sub- 
tenant, had  fully  paid  his  rent  to  Howze  &  Creagh,  the  tenants 
in  chief ;  that  the  appellant  offered  to  prove,  in  connection  with 
the  offer  to  introduce  in  evidence  the  attachment,  that  he  lev- 
ied the  attachment  on  the  crops  of  the  sub-tenant,  "  because  he 
had  not  been  able  to  find  sufiicient  property  of  the  tenants  in 
chief,  Howze  &  Creagh,  to  satisfy  the  amount  for  which  he  was 
required  by  said  writ  to  levy ;"  and  that  the  mandate  of  the 
writ  required  the  sheriff  to  attach  so  much  of  the  crops  of  said 
Howze  (fe  Creagh  grown  on  the  rented  premises,  as  would  be 
of  value  to  satisfy  the  debt  claimed  in  the  attachment  proceed- 
ings, and  costs. 

E.  P.  MoERisErrE,  Watts  &  Sons  and  Joxes  &  Johnston, 
for  appellant. — (1)  The  plaintiffs  in  the  attachment,  as  land- 
lords, had  a  lien  on  the  entire  crop  grown  on  the  rented  prem- 
ises; and  for  the  purposes  of  the  attachment,  all  cotton  grown 
thereon  during  the  year,  whether  grown  by  the  tenants  in  chief, 
or  by  their  sub-tenants,  was  liable  to  the  attachment. — Givensv. 
Easley,  17  Ala.  385.  (2)  Even  if  the  writ  had  issued  against 
the  estate  of  Howze  &  Creagh,  it  would  have  only  been  irreg- 
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"ular,  and  might-  have  been  properly  levied  on  the  crop  grown 
on  the  rented  premises.  Such  a  writ  is  not  void,  although  it 
might  have  been  abated  on  plea. — Ellis  v.  Martin,  60  Ala.  394 ; 
De  Bardelehen  v.  Crosby,  53  Ala.  363.  (3)  The  attachment, 
however,  was  not  against  the  estate  generally  of  Howze  &  Cre- 
agh,  but  was  against  their  crops  grown  on  the  rented  premises. 
All  the  crops  grown  on  the  rented  premises  are  to  be  treated 
as  the  property  of  the  tenant,  so  far  as  the  rights  of  the  land- 
lord are  concerne4.  The  landlord's  attachment  could  not  be 
against  the  sub-tenant,  for  the  relation  of  landlord  and  tenant 
does  not  exist  between  them.  It  could  only  be  against  his  ten- 
ant, and  then  it  can  be  levied  on  any  crops  on  which  the  land- 
lord has  a  lien  for  the  payment  of  his  rent. 

Macartney  &  Clarke  and  W.  H.  Tayloe,  contra. — (1)  It 
is  not  controverted  that  the  landlord  has  a  lien  upon  the  crop 
of  the  under-tenant,  nor  that,  to  satisfy  his  demand  for  rent,  he 
may  levy  on  such  crop  to  discharge  the  balance  due,  after  ex- 
hausting the  crop  of  the  tenant  in  chief.  But  it  is  his  duty  to 
iirst  exhaust  such  last  mentioned  crop. — Code  of  1876,  §  3476. 
Now,  he  may  be  satisfied  that  the  crop  of  the  tenant  in  chief 
will  satisfy  his  demend,  and  may,  in  that  case,  sue  out  a  writ 
only  against  such  crop.  That  was  done  in  this  case.  The 
mandate  of  the  writ  was  directed  against  the  crop  of  Howze  & 
Creagh  alone.  If  he  chose  to  so  limit  his  right,  the  sheriff  had 
no  right  to  go  outside  the  mandate  issued  to  him.  (2)  A  writ 
to  be  levied  on  the  crops  of  the  sub-tenants  .must  run  against 
the  crops  grown  on  the  rented  premises  generally,  and  not  be 
confined  to  the  crops  of  the  tenant  in  chief.  The  suit  must,  of 
course,  be  against  the  tenant  in  chief,  but  that  need  not  narrow 
the  language  of  the  mandate  of  the  writ.  It  is  said  by  appel- 
lant's counsel,  that  all  the  crops  are  those  of  the  tenant  in  chief. 
But  section  3476  of  the  Code  requires  the  landlord  to  take  no- 
tice of  the  crops  of  the  under-tenant,  and  makes  a  very  consid- 
erable difference  in  the  manner  of  the  enforcement  of  the  rent- 
lien  ;  and  under  it,  the  cases  cited  for  appellant  are  not  appli- 
cable. (3)  The  cases  of  writs  running  against  the  general  es- 
tates of  defendants  are  not  in  point.  They  were  irregular  be- 
case  the  mandate  was  too  broad,  but  justified  the  officer  in  levy- 
ing on  any  property  within  its  expressed  terms.  In  this  case 
the  mandate  was  limited,  and  the  sheriff  went  outside  of  it. 
The  writ  was  his  commission,  and  to  justify  under  it,  he  must 
not  have  exceeded  its  authority. 

SOMERVILLE,  J. — This  is  an  action  of  trover  brought 
against  a  sheriff  for  the  alleged  conversion  of  three  bales  of  cot- 
ton.    The  defendant  seeks  to  justify  under  a  writ  of  attach- 
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merit,  issued  at  the  instance  of  a  landlord  against  the  crops  of 
his  tenants  in  chief  grown  on  the  rented  premises.  The  writ 
runs  against  the  crops  of  Howze  c&  Creagh,  who  were  the  ten- 
ants in  chief,  and  the  cotton  in  controversy  was  raised  by  one 
Green,  an  under-teiiant,  and  by  him  sold  to  the  appellees  who 
purchased  with  notice  of  the  landlord's  lien. 

It  is  insisted  that  the  mandate  of  the  writ  only  authorized  a 
levy  upon  the  particular  crops  raised  by  Howze  &  Creagh,  and 
not  on  crops  raised  by  under-tenants.  This,  view  was  sustained 
by  the  court  below,  and  the  writ  of  attachment  was  excluded  as 
evidence  on  objection  of  the  plaintiffs. 

We  are  of  opinion  that  this  was  error.  The  lien,  secured  to 
landlords  by  statute  for  the  payment  of  rent,  is  one  created  hy 
law  as  an  incident  of  the  tenancy,  and  is  not  dependent  on  the 
issue  and  levy  of  the  attachment. — Code,  1876,  §  3467 ;  Ellis 
V.  Martin,  60  Ala.  394.  "  The  whole  purpose  of  the  statute  is 
to  create  a  lien  in  favor  of  landlords  on  crops  grown  on  rented 
lands,  and  to  provide  an  efficient  remedy  for  the  enforcement.'^ 
De  Bai'deleben  v.  Crosby,  53  Ala.  363.  The  ordinary  phrase- 
ology of  the  writ  has  usually  been  in  the  form  of  a  mandate  to 
attach  so  much  of  the  crops  grown  on  the  rented  premises  as 
may  be  sufficient  to  satisfy  the  debt  and  co&is:. —Hawhins  v. 
Gill,  6  Ala.  620.  In  view  of  these  principles,  the  construction 
insisted  on  by  appellees'  counsel  seems  to  us  too  narrow  and 
technical,  especially  in  the  light  of  the  statutory  provision  which 
prohibits  from  prevailing  any  objection  for  want  of  form  in  the 
writ,  "  if  the  essetdial  matters  are  set  forth," — Code,  §  3264. 
There  is  no  privity  of  contract  between  the  landlord  and  any  of 
the  occupants  of  his  rented  land  except  the  tenant  in  chief, 
and  in  a  certain  sense,  as  to  the  landlord,  all  the  crops,  which 
are  charged  by  law  with  the  payment  of  rent,  may  be  regarded 
as  the  crops  of  the  tenant  in  chief,  until  this  lien  is  discharged, 
waived  or  otherwise  lost.  "  The  attachment  law  must  be  liber- 
ally construed  to  advance  the  manifest  intent  of  the  law.'^. 
Code,  §  3315;  Ellis  v.  Martin,  60  Ala.  394;  Blair  v.  Miller, 
42  Ala.  308 ;  Ware  v.  Todd,  1  Ala.  1 99. 

Sections  3476-7  of  the  Code  are  intended  merely  to  require 
the  crops  of  the  tenant  in  chief  to  be  exhausted  before  proceed- 
ing to  go  against  the  crops  of  the  under-tenant.  They  can  not 
be  construed  as  intended  to  embarrass  attachment  proceedings, 
by  encouraging  objections  for  want  of  form  in  the  writ,  which 
are  not  of  an  essential  nature. 

The  court  erred  in  excluding  the  writ  of  attachment  from 
evidence,  and  the  judgment  must  \)e  reversed  and  the  cause  re- 
manded. 

Vol.  lxxi. 
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Pique,  Manier  &  Hall  v.  Arendale. 

Statutory  Heal  Action  in  the  Nature  of  Ejectment. 

1.  Consideration  of  deed  in  contest  between  grantee  and  creditors  of 
grantor;  rule  as  to  admissibility  of  parol  evidence. — The  rule  that  the  con- 
sideration clause  of  a  deed  can  not  be  varied  by  parol  evidence  in  a 
contest  between  the  grantee  and  the  creditors  of  the  grantor,  merely 
prohibits  parol  proof  of  a  consideration  of  a  different  kind  from  that  ex- 
pressed in  the  deed — as  proof  of  a  valuable  consideration  when  a  good 
consideration  is  expressed,  or  proof  of  a  good  consideration  when  a 
valuable  consideration  is  expressed ;  it  does  not  restrict  the  grantee  to 
proof  of  the  precise  consideration  recited  in  the  deed,  but  he  may  show 
any  consideration  of  the  same  kind. 

2.  Same. — It  is  competent  for  a  grantee  in  a  deed  which  recites  a  mon- 
eyed consideration,  in  a  contest  between  him  and  a  judgment  creditor  of 
the  grantor,  to  show  in  support  of  the  deed,  that  the  true  consideration  was 
partly  the  payment  of  a  debt  or  legal  liability  due  from,  or  resting  upon  the 
grantor,  and  partly  a  promise  on  the  part  of  the  grantee  to  pay  the  grantor 
a  specific  sum  of  money. 

3.  Same;  lohen  not  regarded  vjith  suspicion. — The  fact  that  the  true 
consideration  of  a  deed  was  the  payment  of  a  debt  or  legal  liability 
due  from  or  resting  upon  the  grantor,  and  the  grantee's  promise  to  pay 
the  grantor  a  stated  sum  of  money,  while  the  recited  consideration  was 
money  paid,  does  not  of  itself  constitute  a  badge  of  fraud,  or  cause  the 
transaction  to  be  regarded  with  suspicion  in  a  contest  between  the  grantee 
and  a  judgment  creditor  of  the  grantor. 

4.  When  possession  of  real  estate  implied  notice  of  vendor's  title. — The 
open  possession  of  land  by  the  tenant  of  a  vendee  who  claims  title  under 
an  unrecorded  deed,  operates  as  implied  notice  of  the  vendee's  title  to  a 
creditor  of  the  vendor,  who,  during  the  continuance  of  such  possession, 
recovered  judgment  and  purchased  the  land  under  an  execution  issued 
on  the  judgment;  and  such  notice  protects  the  vendee's  title  as  effectu- 
ally as  the  registry  of  his  deed  would  have  done. 

5.  Payment  of  a  debt  as  consideration  of  a  deed;  when  sufficient. — In 
a  contest  between  a  vendee  and  a  judgment  creditor  of  a  vendor,  it  is  im- 
material whether  a  debt,  the  payment  of  which  constituted  the  consid- 
eration of  the  deed,  was  contracted  prior  to,  or  contemporaneously  with 
the  execution  of  the  deed,  as,  in  either  event,  it  is  a  valuable  considera- 
tion, which,  if  adequate  and  free  from  fraud,  will  uphold  the  deed. 

Appeal  from  Jackson  Circuit  Court. 

Tried  before  Hon.  H.  C.  Speake. 

On  16th  April,  1879,  James  A.  Pique,  James  W.  Manier 
and  Lewis  W.  Hall  commenced  this  action  against  William 
Allford,  tenant  of  James  Arendale,  to  recover  certain  land  sit- 
uate in  Jackson  county  ;  and  Arendale  was,  on  his  motion,  made 
a  party  defendant  under  the  statute.  The  plaintiffs  and  the 
defendant  Arendale  claimed  title  under  one  Lowrey  Partin,  the 
plaintiffs  claiming  under  a  sheriff's  deed  executed  in  July,  1878, 
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and  Arendale  directly  from  Partin  under  a  deed  executed  by 
him  on  Slst  January,  1877. 

On  the  trial  the  plaintiffs  proved  that  on  the  8th  March, 
1877,  they  recovered  a  judgment  in  said  court  against  Partin 
for  $403.43  founded  on  a  debt  which  was  contracted  7th  June, 

1876,  and  that  under  an  execution  issued  on  the  judgment  the 
land  sued  for  was  sold  by  the  sheriff  on  the  first  Monday  in 
July,  1878,  and  was  purchased  by  the  plaintiffs  for  $200,  which 
was  paid  by  crediting  that  sum,  less  costs  of  suit  and  expenses 
of  sale,  on  the  judgment ;  that  thereupon  the  sheriff  executed 
a  deed  conveying  to  them  Partin's  interest  in  said  lands;  that 
executions  were  duly  kept  up  from  the  date  of  the  rendition  of 
the  judgment  to  the  date  of  sale;  that  the  summons  in  said 
suit  was  served  on  Partin  on  15th  January,  1877;  that  another 
suit  was  commenced  against  Partin  by  other  parties,  and  the 
summons  therein  was  served  on  him  on  27th  January,  1877, 
and  judgment  rendered  on  8th  March,  1877,  for  $355.22;  and 
that  Partin  was  insolvent  on  31st  January,  1877. 

The  defendant  Arendale  then  proved  and  read  in  evidence  a 
deed  executed  by  Partin  on  31st  January,  1877,  conveying  to 
him  the  land  sued  for,  the  consideration  recited  in  said  deed 
being  eight  hundred  dollars  "to  him  in  hand  paid  the  receipt," 
etc.  It  was  also  shown  that  this  deed  was  duly  acknowledged 
and  delivered  on  said  day  by  Partin,  but  was  not  tiled  for  re- 
cord until  2d  of  October,  1877;  and  that  said  defendant,  by 
his  tenants,  took  possession  of  said  land  on  5th  March,  1877, 
and  afterwards  continued  in  the  possession  thereof.  The  de- 
fendant Arendale  was  examined  as  a  witness  in  his  own  behalf, 
whose  testimony  was,  in  substance,  that  in  the  spring  of  1874, 
he  sold  Partin  one  hundred  and  sixty-three  acres  of  land  adjoin- 
ing the  land  in  controversy  in  this  suit  for  $2,000,  payable  in 
annual  installments  of  $500  each,  and  executed  bond  for  title, 
taking  Partin's  notes  for  the  purchase-money,  and  at  the  same 
time  sold  him  some  personal  property ;  that  these  notes  were 
not  fully  paid  as  they  fell  due,  Partin  having  only  paid  about 
$300  thereon ;  that  in  the  fall  of  1876,  when  the  third  note  be- 
came due,  defendant,  being  satisfied  that  Partin  was  unable  to 
pay  for  the  land,  agreed  with  him  to  rescind  the  trade ;  but 
that,  in  the  meantime,  Partin  had  sold  forty  acres  of  the  land 
which  he  had  purchased  from  defendant ;  that  thereupo"n  the 
defendant  purchased  from  Partin  the  land  sued  for  in  this  ac- 
tion, and  Partin  executed  to  him  the  deed  of  31st  January, 

1877,  in  consideration  of  said  forty  acres  which  Partin  sold,  and 
which  defendant  did  not  recover,  estimated  at  $400,  and  of  the 
damages  which  defendant  had  sustained  from  Partin's  failure 
to  pay  for  said  land  sold  to  him  by  defendant,  estimated  at 
$150  -per  annum  for  three  years,  amounting  in  the  aggregate, 

Vol.  lxxi. 
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to  $450,  and  in  consideration  of  the  further  sum  of  $100,  for 
which  defendant  gave  his  note  to  Partin,  payable  tlie  next  fall, 
which  was  afterwards  transferred  by  him  to  a  third  party,  and 
paid  by  the  defendant,  thus  making  the  consideration  of  said 
deed  amount  to  the  sum  ot  $950.  To  the  testimony  of  Partin 
stated  above  the  plaintiffs  objected,  on  tlie  ground  that  it  tend- 
ed to  prove  a  consideration  different  from  that  expressed  in  the 
deed ;  but  the  court  overruled  their  objection,  and  allowed  the 
testimony  to  go  to  the  jury,  and  they  excepted.  Said  defendant 
further  testified,  that  at  the  time  Partin  executed  to  him  said 
deed,  he  did  not  know  that  Partin  was  insolvent ;  but  he  ad- 
mitted on  cross-examination  facts  tending  to  show,  that  he  knew 
Partin  was  financially  embarrassed.  There  was  no  evidence 
introduced  on  the  trial  tending  to  show  that  plaintiffs  had  any 
actual  notice  of  the  deed  executed  to  defendant  by  Partin,  un- 
til after  it  was  recorded,  in  October,  1877. 

The  foregoing  being  substantially  all  the  evidence  bearing 
on  the  issues  between  tlie  parties,  the  plaintiffs  requested  the 
court  in  writing  to  give  to  the  jury  the  following  charges :  1. 
"  If  Arendale  omitted  to  record  his  deed  from  Partin  for  more 
than  three  months  from  its  date,  and  the  plaintiffs  recovered 
their  judgment  against  Partin  without  notice  of  said  unrecorded 
deed,  then  the  plaintiffs  acquired  a  lien  not  limited  or  avoided 
by  the  deed  to  Arendale,  and  under  which  lien  a  perfect  title 
was  acquired  by  the  plaintiffs,  as  purchasers  at  the  sheriff's 
sale."  2.  "  It  devolves  upon  the  defendant  to  prove  the  con- 
sideration of  his  deed  as  it  is  expi-essed  therein  ;  and  any  evidence 
tending  to  show  a  different  consideration  than  that  expressed 
therein  should  be  looked  upon  with  suspicion."  3.  "If  the 
debt,  which  is  claimed  by  the  defendant  to  have  been  a  part  of 
the  consideration  of  the  deed  to  him  from  Partin,  had  no  legal 
existence  until  after  the  rescission  of  the  163  acre  land  trade  be- 
tween them ;  and  if  the  rescission  of  that  contract  was  made  at 
the  same  time  the  deed  in  evidence  from  Partin  to  Arendale 
was  executed,  then  such  consideration  is  not  a  pre-existing 
debt."  These  charges  the  court  separately  refused  to  give,  and 
the  plaintiffs  duly  excepted.  The  court  then  charged  the  jury, 
at  the  written  request  of  the  defendant,  that  "  if  the  jury  be- 
lieve from  the  evidence,  that  the  defendant,  James  Arendale, 
was  in  possession  of  the  land  in  Suit,  or  his  tenants  were  in  pos- 
session of  said  land,  at  the  time  plaintiffs  recovered  judgment, 
plaintiffs  are  not  judgment  creditors  without  notice,  unless  they 
find  that  the  deed  under  which  Arendale  held  was  fraudulent, 
and  that  Arendale  knew  of,  and  participated  in  the  fraud." 
To  this  charge  the  plaintiffs  excepted. 

The  defendant  obtained  a  judgment  on  verdict,  from  which 
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the  plaintiffs  appealed ;  and  they  now  assign  as  error  the  rul- 
ings above  noted. 

W.   L.    Martin,  for  appellants. — (1)    A   judgment  creditor 
may,  at  law,"  proceed  under  execution  to  a  sale  of  lands  which 
his  debtor  has  fraudulently  aliened  ;  and  the  purchaser  may  re- 
cover the  land,  in  ejectment,  from  the  fraudulent  grantee. — Car- 
ter V.    Castleberry,  5   Ala.   277;  Flewellen  v.    Crane,  58  Ala. 
627.     (2)  If  the  creditor's  debt  antedates  the  deed,  the  burden 
of  proof  is  on  the  grantee  to  prove  the  payment  of  the  pur- 
chase-money, or,  if  the  deed  was  taken  in  payment  of  a  pre-ex- 
isting debt,  to  prove  the  existence  and   validity  of  such  debt. 
Hamilton  v.  Blackioell,  60  Ala.  545.     (3)  A  deed  impeached 
by  creditors  for  fraud,  actual  or  constructive,  can  not  be  sup- 
ported by  evidence  of  a  consideration  different  from  that  al- 
leged in  the  deed. — Murphy  v.  Branch  Bamk,  16  Ala.   90. 
The  writing  is  the  sole  expositor  of  the  contract,  and  when  as- 
sailed by  creditors,  it  must  be  taken,  as  to  the  parties,  as  it  is 
written. — Potter  v.  Grade,  58  Ala.  303 ;  Bump  on  Fraud.  Con. 
557.     (4)  Unrecorded  conveyances  are  void  as  against  judg- 
ment creditors  without  notice. — Daniel  v.  SorrelU,  9  Ala.  436 ; 
WaUi^  V.  Rhea  c&  Ross,  10  Ala.  451 ;  S.  C.  12  Ala.  646 ;  Jm-- 
dwn  V.  Mead,  12  Ala.   247;  Pollard  v.  Cocke,  19  Ala.  188; 
Fash  V.  Ravieses,  35  Ala.  451 ;  De  Vendell  v.  Hamiilton,  27  Ala. 
156 ;   Wood  v.  Lake,  62  Ala.  489.     See  also  Betz  v.  MuUin,  62 
Ala.   365 ;  Freeman   on  Ex.  §  335.     (5)  A  conveyance  which 
misrepresents  the  transaction  to  which  it  relates,  is  at  all  times 
the  object  of  doubt  and  suspicion. — Pickett  v.  Pipkin,  64  Ala. 
520.     (6)  There  is  a  well  defined  distinction  between  sales  made 
in  payment  of  an  antecedent  debt,  and  those  made  on  a  new  con- 
sideration.— Craurford  v.   Kirksey,   55  Ala.  282.     B}'  the  re- 
scission of  the  land  trade,  Arendale's  legal  claims  against  Partin 
were  satisfied.     But  not  content  with  securing  his  own  demand, 
he  goes  further  and  reaps    a   benefit  voluntarily  conferred  by 
his  debtor,  stripping  him  of  his  land,  with  $100  evidenced  by 
note,  and  $400  on  the  score  of  '"'•damages.''''     Under  an  execu- 
tory contract  of  purchase,  the  vendee  is  free  from  liability  to 
account  for  rents  and  profits,  or  damages  for  use  and  occupa- 
tion.    The  unpaid  purchase-money  is  the  measure  of  liability. 
Micou  V.  Ashurst,  55  Ala.  607."    The  debt  forming  a  consider- 
ation which  will,  as  against  creditors,  support  a  transfer  of 
property,  must  rest,  not  in  moralj  but  in  legal  obligation,  and 
the  law  must  furnish  a  remedy  for  its  enforcement. — Hubbard 
v.  Allen,  59  Ala.  283.     (7)  The  court  erred  in  giving  the  charge 
asked  by  the  defendant.     It  should  have  been  left  to  the  jury 
to  determine,  from  the  evidence,  whether  plaintiffs  obtained 
their  judgment  against  Partin  without  notice  of  the  unrecorded 
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deed  to  Arendale.  Implied  notice  resulting  from  possession  is 
subject  to  be  rebutted  or  explained. — 1  Story's  Eq.  410  a.  Pos- 
session suggests  an  inquiry  into  the  claim  of  the  possessor,  and 
"such  notice  will  be  imputed  to  a  purchaser  only  where  it  is  a 
reasonable  and  just  inference  from  the  facts." — Herman  on  Ex. 
§  333.  It  has  never  been  held  in  this  State  that  the  presump- 
tion of  notice  arising  from  possession  is  conclusive.  See  Jioff- 
ers  V.  Jo?ies,  8  N.  H.  264 ;  Nutting  v.  Herbert,  37  N.  li.  346 ; 
Harris  v.  Arnold,  1  E..  I.  125.  In  this  case  the  possession  was 
by  tenants  only  three  days  before  judgment.  In  every  case 
heretofore  decided  by  this  court,  in  which  possession  is  held 
sufficient  notice  of  an  unrecorded  deed,  the  possession  relied  on 
wa6  for  a  period  of  years,  and  was  adverse  and  notorious. 
Strickland  V.  Nance,  19  Ala.  233;  Powell  v.  Allred,  11  Ala. 
318. 

R.  C.  Hunt,  contra. — (1)  The  evidence  of  the  actual  consid- 
eration of  the  deed  from  Partin  to  defendant  did  not  tend  to 
show  a  consideration  different  in  kind  from  that  expressed  in 
the  deed,  and  was  therefore  admissible. — Hnljbard  v.  Allen,  59 
Ala.  283.  (2)  The  iirst  charge  requested  by  appellants  was, 
no  doubt,  based  on  the  case  of  Wood  v.  Lake,  62  Ala.  489 ;  but 
that  case  is  not  in  point.  The  deed  executed  to  Arendale  is 
not  one  of  the  instruments  provided  for  in  section  2166  of  the 
Code.  It  was  an  absolute  conveyance,  founded  on  a  valuable 
consideration.  (3)  Arendale  was  in  possession  at  the  time  ap- 
pellants'judgment  was  rendered.  This  constituted  notice.  The 
appellants  were  not,therefore,  judgment  creditors  without  notice. 
9  Ala.  208;  12  Ala.  734;  12  Ala.  17;  64  Ala.  388;  Brunson 
V,  Brooks,  68  Ala.  248.  (4)  The  deed  from  Partin  was  not 
only  founded  on  a  valuable  consideration,  but  it  must  be  pre- 
sumed in  this  case  that  such  consideration  was  adequate.  There 
is  no  evidence  tending  to  show  that  it  was  inadequate,  or  that 
there  was  any  fraud  in  the  transaction. 

BRICKELL,  C.  J.— The  general  rule  relied  upon  by  the 
appellants,  in  support  of  the  exception  to  the  admission  of  evi- 
dence showing  the  precise  consideration  of  the  conveyance  from 
Partin  to  Arendale,  and  of  the  exception  to  the  refusal  of  the 
second  instruction  requested,  is  unquestioned.  The  considera- 
tion clause  of  a  deed  can  not  be  varied  by  parol  evidence  in  a 
contest  between  the  grantee  and  the  creditors  of  the  grantor. 
If  the  deed  recited  only  a  valuable  consideration,  it  can  not  be 
supported  by  evidence  of  a  good  consideration.  Or,  if  it  recited 
only  a  good  consideration,  it  can  not  be  supported  by  evidence 
of  a  valuable  consideration.  But  the  rule  is  not  that  the  ]yre- 
cise  consideration  must  be  proved,  as  it  may  be  recited.     Any 
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consideration,  greater  or  less,  of  the  same  kind,  may  be  shown, 
and  will  support  the  conveyance,  if  otherwise  fair.  In  this 
respect  the  matter  of  consideration  is  open  to  parol  evidence  in 
any  direction.  Thus,  if  the  deed  should  recite  as  its  consider- 
ation one  dollar  in  hand  paid,  evidence  that  the  real  consid- 
eration was  the  present  or  precedent  debt  of  the  grantor  of  one 
thousand  dollars  would  be  admissible ;  or  it  would  be  admissi- 
ble to  show  that  the  purchase-money  was  not  paid,  but  secured 
by  the  promise  of  the  grantor  to  pay  it.  The  character  of  the 
consideration  would  not  be  varied ;  that  recited  and  that  proved 
would  not  vary  in  kind,  but  only  in  degree,  and  either  would 
be  sufficient  for  the  common  purpose  of  expressing  the  consid- 
eration, estopping  the  grantor  from  denying  its  existence,  and 
rebutting  the  presumption  of  a  resulting  trust.  It  was  entirely 
proper  to  permit  Arendale  to  show  that  the  real  consideration 
of  the  conveyance  under  which  he  claimed  title  to  the  premises" 
in  controversy,  was  not  money  passing  from  him  to  the  grantor, 
but  payment  of  a  debt  or  a  legal  liability,  due  from  or  resting 
upon  the  grantor,  and  the  promise  to  pay  the  grantor  a  specific 
sum  of  money. — Murphy  v.  Br.  Bank  Mobile^  16  Ala.  90; 
Potter  V.  Grade,  58  Ala.  303 ;  Hubhard  v.  Allen,  59  Ala.  283. 

If  the  evidence  had  shown  or  tended  to  show  a  different  con- 
sideration from  that  expressed  in  the  deed,  it  would  not  only 
have  been  regarded  with  suspicion,  but  would  have  been  inad- 
missible. Or  if  there  had  been  a  gross  exaggeration  of  the  con- 
sideration, attended  with  other  badges  of  fraud,  the  exaggera- 
tion would  have  been  a  suspicious  circumstance.  But  it  is  not 
true,  as  the  second  instruction  requested,  when  construed  in 
connection  with  the  evidence,  must  be  regarded  as  asserting, 
that  the  expression  of  the  consideration  of  money  paid,  and 
proof  that  the  actual  consideration  was  the  payment  of  a  debt, 
or  the  promise  to  pay  money,  is  regarded  with  suspicion.  It  is 
too  frequent  to  express  money  paid  as  the  consideration,  with 
much  of  indifference  as  to  the  sum,  whenever  a  valuable  con- 
sideration of  any  species  is  the  actual  consideration,  for  suspi- 
cious of  unfairness  or  jealousy  of  the  transaction  to  be  indulged, 
in  the  absence  of  all  badges  of  fraud. 

The  statute  pronounces  void,  as  to  purchasers  for  a  valuable 
consideration,  mortgagees  and  judgment  creditors,  without  no- 
tice, all  conveyances  of  unconditional  estates  in  lands,  or  mort- 
gages or  instruments  in  the  nature  of  a  mortgage,  conveying  real 
property  to  secure  a  debt  created  at  the  date  thereof,  unless  re- 
corded within  three  months  from  their  date. — Code  of  1876, 
§  2166.  Notice  of  the  conveyance,  by  the  terms  of  the  statute, 
equally  with  registration,  preserves  its  validity.  Before  the 
appellants  obtained  judgment  against  Fartin,  before  they  were 
in  relation  to  claim  the  protection  of  the  statute  as  against  the 
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conveyance  to  Arendale,  the  actual  possession  of  the  premises 
had  passed  in  accordance  with  the  terms,  legal  effect  and  oper- 
ation of  the  conveyance,  from  Partin  to  Troxwell,  who  entered 
and  was  holding  visibly  and  notoriously  as  the  tenant  of  Aren- 
dale. For  a  long  period  of  time  it  has  been  the  doctrine  of 
this  court,  announced  in  numerous  decisions,  that  as  to  judg- 
ment creditors,  the  open  possession  of  lands  accompanied  with 
acts  of  ownership — to  employ  the  words  of  Ormond,  J.,  in 
Burt  V.  Cassity,  12  Ala.  739 — "is  an  implied  notice,  quite  as 
effectual  as  the  implied  notice  from  the  registry  of  the  deed, 
and  as  potent  in  its  effects  as  an  actual  notice  of  the  existence 
of  the  deed  before  the  judgment  was  obtained."  The  visible 
possession  of  land,  the  exercise  of  dominion  over  it,  the  taking 
of  its  rents  and  profits,  must  be  sufficient  in  itself  and  of  itself 
to  put  any  man  of  ordinary  prudence,  seeking  to  acquire  an 
interest  in  the  land,  or  to  charge  it,  in  hostility  to  the  possessor, 
upon  inquiry  as  to  the  right  in  which  the  possession  is  claimed. 
Putting  him  upon  inquiry,  it  must  operate  to  perfect  and  se- 
cure the  title  of  the  possessor  as  effectually  as  the  registry  of 
his  title  deeds. —  Ohio  Life  Ins.  &  Trust  Co.  v.  Ledyard^  8  Ala. 
866 ;  Smith  v.  Zurcher,  9  Ala.  208  ;  Daniel  v.  Sorrells,  lb.  436. 
Of  the  conveyance  from  Partin  to  Arendale,  the  appellants  are 
chargeable  with  notice  at  the  time  of  the  rendition  of  their 
judgment,  and  as  the  possession  was  continuous  until  the  sale 
by  tlie  sheriff,  having  notice,  the  neglect  of  Arendale  to  register 
the  conveyance  is  not  material  to  them.  There  was  no  evi- 
dence tending .  to  show  that  the  rescission  of  the  contract  of 
sale,  so  far  as  it  formed  part  of  the  consideration  of  the  con- 
veyance, was  not  an  adequate  consideration.  It  is  not  of  im- 
portance whether  that  consideration  is  regarded  as  a  debt  pre- 
existing the  conveyance,  or  as  cotemporaneous  with  its  execu- 
tion. In  either  view,  in  the  absence  of  all  evidence  of  unfair- 
ness, or  that  from  any  improper  motive  it  was  imported  into 
the  consideration,  it  is  not  material  wether  it  is  regarded  as  a 
present  or  as  an  antecedent  debt,  satisfied  or  surrendered ;  either 
is  a  valuable  consideration. 

We  find  no  error  in  the  record,  and  the  judgment  must  be 
affirmed. 
7 
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Pike  V.  Pettus. 

Bill  in  Equity  to  enjoin  Action  of  Ejectment  and  to  cancel 
Deed  to  Lands. 

1.  Parol  contract  for  sale  of  lands;  rule  as  to  proof  of  part  perform- 
ance to  take  it  out  of  the  statute  of  frauds. — To  take  a  parol  contract  for 
the  sale  of  lands  out  of  the  statute  of  frauds  by  part  performance,  and 
to  obtain  a  specific  performance  thereof,  the  contract  must  be  clearly 
proved,  and  the  acts  relied  on  as  a  part  performance  "  should  be  so  clear, 
certain  and  definite  in  their  object  and  design,  as  to  refer  exclusively  to 
a  complete  and  perfect  agreement,  of  which  they  are  a  part  execution." 

2.  Same;  when  specific  performance  will  not  be  decreed. — When  the 
testimony  in  reference  to  the  contract  is  so  conflicting  that  it  can  not  be 
said  to  be  "clearly  proved;  "  or  when  the  acts  relied  on  as  a  part  per- 
formance are  of  an  equivocal  nature,  being  such  as  might  have  been  done 
with  other  views  than  in  part  execution  of  the  agreement,  a  court  of 
equity  will  not  enforce  a  specific  performance  of  the  contract,  or  grant 
relief  depending  on  the  existence  of  the  contract  and  its  validity. 

Appeal  from  Madison  Chancery  Court. 

Heard  before  Hon.  N.  S.  Gkaiiam. 

The  bill  in  this  cause  was  filed  by  William  A.  Pike  against 
Samuel  J.  Pettus,  on  18th  October,  1879,  to  enjoin  an  action  of 
ejectment  which  the  defendant  had  commenced  against  the 
complainant  in  the  Circuit  Court  of  Madison  county,  and  to 
have  set  aside  and  cancelled  a  deed  executed  by  the  sheriff  of 
said  county,  under  which  the  defendant  claimed  title.  On  15th 
March,  1860,  the  complainant  purchased  the  north-west  quarter 
of  section  sixteen,  township  three,  range  two,  west,  and,  with 
James  Johnston  and  another  as  his  sureties,  executed  four  notes 
or  bonds  for  the  purchase-money.  During  the  war  Johnston 
paid  two  of  these  notes  or  bonds ;  and  after  the  war  suits  were 
brought,  and  judgments  obtained  against  Pike  and  Johnston 
on  the  other  two  notes  or  bon(is.  These  judgments  were  paid 
by,  and  assigned  to  Johnston,  who  afterwards  caused  execu- 
tions to  be  issued  thereon,  and  placed  in  the  hands  of  the 
sheriff  of  said  county.  The  lands  in  controversy  were  sold  by 
the  sheriff  under  these  executions,  and  were  purchased  by  the 
defendant,  to  whom  they  were  afterwards  conveyed.  The  bill 
alleges  that  in  1861,  the  complainant  bargained  and  sold  the 
sixteenth  section  land,  purchased  by  him,  to  Johnston,  in  con- 
sideration of  his  promise  and  jigreement  to  pay  off  and  dis- 
charge the  notes  or  bonds  wliicli  had  been  given  for  the  pur- 
chase-money, .and  placed  him  in  possession  thereof,,  and  that,  in 
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part  performance  of  his  contract  of  purcliase,  Johnston  paid 
one  of  said  notes  or  bonds  in  February,  1862,  and  another  in 
March,  1862.  Tlie  statement  of  the  case  made  by  the  record 
in  the  opinion  only  renders  it  necessary  to  here  set  out  the  sub- 
stance of  tlie  testimony  of  E.  C.  Betts,  a  witness  examined  on 
behalf  of  the  complainant,  to  whose  testimony  reference  is 
made  in  tlie  opinion.  He  testified,  in  substance,  that  after  the 
sale  of  the  sixteenth  section  land  to  the  complainant,  the  time 
not  stated,  at  the  request  of  a  party  who  desired  to  purchase 
said  land,  and  acting  on  information  obtained  from  the  com- 
plainant, the  purport  of  which  was  that  Johnston  was  then  the 
owner  thereof,  he  inquired  of  Johnston  whether  the  land  could 
be  purchased,  to  which  Johnston  replied  that  "he  had  taken 
the  land  for  his  sister,  Mrs.  Bailey,  and  that  it  was  not  for  sale." 
The  witness  further  testiiied,  in  substance,  that  after  the  war 
he  again  inquired  of  Johnston  whether  the  land  could  be  pur- 
chased, and,  if  so,  at  what  price ;  and  that  Johnston  then  stated 
that  it  could  be  purchased  at  what  he  had  paid  for  it,  the  pur- 
chaser to  pay  him  what  he  had  paid  thereon,  principal  and  in- 
terest, and  to  assume  the  payment  of  the  balance  due  on  the 
purch  ase-m  on  ey . 

On  final  hearing,  had  npon  pleadings  and  proof,  the  chan- 
cellor was  of  the  opinion  that  the  complainant  was  not  entitled 
to  relief,  and  caused  a  decree  to  be  entered  dismissing  the  bill. 
That  decree  is  here  assigned  as  error. 

Cabaniss  &  Ward  and  Walker  &  Shelby,-  for  appellant. 

Brandon  &  Cooper,  contra. 

STONE,  J. — The  present  case  must  be  disposed  of  on  the 
principles  which  obtain  in  suits  for  specific  performance  of  a 
contract  for  the  sale  and  purchase  of  land,  of  which  there  is  no 
agreement,  or  note  or  memorandum  thereof  in  writing,  "sub- 
scribed by  the  party  to  be  charged  therewith,  or  some  other  per- 
son by  him  thereunto  lawfully  authorized  in  writing." — Code 
of  1876,  §  2121.  In  Waterman  on  Specific  Performance, 
§  265,  it  is  said :  "  The  parol  agreement  must  be  clearly  proved, 
in  order  to  take  it  out  of  the  statute  by  part  performance.  .  . 
Equity  will  not  enforce  specific  performance  of  a  parol  agree- 
ment, if  the  evidence  of  such  agreement  is  contradictory." 
And  in  1  Sto.  Eq.  Jnr.,  §  762,  it  is  said :  "  In  order  to  make  the 
acts  such  as  a  court  of  equity  will  deem  part  performance  of 
an  agreement  within  the  statute,  it  is  essential  that  they  should 
clearly  appear  to  be  done  solely  with  a  view  to  the  agreement 
being  performed.  For,  if  they  are  acts  which  might  have  been 
done  with  other  views,  they  will  not  take  the  case  out  of  the 
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statute,  since  they  can  not  properly  be  said  to  be  done  by  way 
of  part  performance  of  the  agreement."  After  mentioning 
certain  acts  which  are  insufficient,  this  author  proceeds  to  say, 
that  it  is  not  enough,  when  the  proof  only  shows  acts  of  an 
equivocal  nature ;  but  that  to  be  deemed  a  part  performance, 
the  acts  "  should  be  so  clear,  certain,  and  definite  in  their  object 
and  design,  as  to  refer  exclusively  to  a  complete  and  perfect 
agreement,  of  which  they  are  a  part  execution." — See  also, 
1  Brick.  Dig.  692,  §  768. 

The  contestants  in  this  case  are  agreed  on  the  following  facts  r 
That  the  lands  which  gave  rise  to  the  present  controversy  were 
sold  by  commissioners,  being  part  of  a  sixteenth  section,  and 
were  purchased  by  Pike,  tlie  complainant  in  this  suit ;  that 
Pike,  the  purchaser,  gave  his  notes  or  bonds  in  four  annual  in- 
stallments for  the  purchase-money,  and  James  Johnston  became 
one  of  his  sureties  on  said  notes  or  bonds ;  tliat  the  purchase 
was  made  in  1860 ;  that  Johnston  paid  the  first  two  install- 
ments of  the  purchase-money  in  Confederate  treasury  notes, 
without  suit ;  that  after  the  war  suit  was  brought  on  the  re- 
maining two  installments,  and  judgments  recovered  against 
Pike  and  Johnston  ;  that  Johnston  paid  these  judgments,  and 
took  an  assignment  of  them  to  himself ;  that  Mrs.  Bailey,  sister 
of  Johnston,  went  into  possession  of  said  lands,  part  of  said 
sixteenth  section,  in  1861,  and  remained  in  possession  some  four 
to  six  years ;  that  Mrs.  Bailey  had  children,  all  under  age  at 
the  time  she  took  possession,  of  whom  Johnston,  her  brother, 
was  guardian.  There  are  other  facts,  about  which  there  is  no 
contest.  Under  executions  issued  on  said  judgments,  which 
had  been  paid  by,  and  transferred  to  Johnston,  other  lands  of 
said  Pike  were  levied  on  and  sold  by  the  sheriff,  and  bid  off  by 
Johnston  for,  and  in  the  name  of  Pettus,  the  appellee.  When 
these  lands  were  offered,  and  before  the  sale  was  made,  notice 
was  proclaimed  to  the  by-standers,  at  the  instance  of  Pike,  that 
Johnston,  in  paying  the  purchase-money  of  said  sixteenth  sec- 
tion land,  was  only  paying  a  debt  which  he  had  made  his  own, 
and  that  therefore  he  had  no  rightful  claim  against  Pike,  in 
virtue  of  said  judgments  or  their  payment.  We  think  Pettus 
must  be  charged  with  notice  of  this  proclamation,  either  as 
having  heard  it  made,  or  by  admitted  notice  given  to  John- 
ston, his  agent,  who  made  the  purchase.  Johnston  testified  he 
heard  the  proclamation  made,  and  Pettus  is  not  examined  as  a 
witness.  He  was  present  at  the  sale.  We  are  satisfied  of 
another  fact:  That  in  1861, Pike,  by  verbal  agreement, sold  the 
said  sixteenth  section  purchase,  and  that  under  that  verbal 
agreement  to  sell,  Mrs.  Bailey  and  her  children  took  and  re- 
tained possession  of  the  lands.  Pettus  instituted  an  action  of 
ejectment  to  recover  the  lands  so  purchased  at  sheriff's  sale, 
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and  thereupon  Pike  filed  the  bill  in  this  cause  to  enjoin  the 
action  of  ejectment. 

The  bill  avers  that  in  1861,  by  oral  agreement  between  Pike 
and  Johnston,  the  latter  agreed  to  take  the  purchase  off  Pike's 
hands,  and  to  become  himself  the  principal  in  the  purchase- 
money  notes  or  bonds.  That  in  pursuance  of  this  agreement, 
Johnston  took  possession  by  placing  his  sister,  Mrs.  Bailey,  and 
her  family  in  possession  ;  and  that  in  like  pursuance  of  the 
agreement,  he,  Johnston,  paid  the  first  and  second  of  the  pur- 
chase-money notes  or  bonds.  These  averred  facts  are  relied 
on,  as  bringing  the  contract  within  the  saving  clause  of  the 
statute  of  frauds.  The  answer  denies  the  agreement  in  toto, 
and  sets  up  that  Johnston  paid  the  purchase-money  notes  be- 
cause he,  Johnston,  was  liable  upon  them,  and  further,  that  hrf 
paid  them  at  the  request,  and  for  the  accommodation  of  Pike. 
The  testimony  makes  this  case  hinge  on  the  following  inquiries  : 
Did  Johnston  purchase  the  lands  from  Pike  as  alleged — did 
Mrs.  Bailey  take  possession  under  Johnston's  purchase — and 
did  Johnston  pay  the  purchase-money  notes  fn  part  perform- 
ance of  the  purchase  made  by  him ;  or,  was  the  purchase  made 
by  Mrs.  Bailey  and  her  children,  with  the  expectation  on  Pike's 
part,  that  the  money  would  be  paid  to  him  by  Johnston,  out  of 
the  effects  of  the  Bailey  children,  in  his  hands  as  their  guardian. 
The  chancellor  ruled  out  a  good  deal  of  the  testimony ;  but, 
for  the  purposes  of  this  opinion,  without  passing  on  its  legality, 
we  will  consider  all  the  testimony  which  bears  on  the  question 
of  the  alleged  oral  contract,  as  properly  before  us. 

There  is  not  a  marked  difference,  either  in  the  weight  of  the 
testimony,  or  in  the  number  of  witnesses  on  the  opposing  sides 
of  the  question,  whether  in  fact  such  contract  was  made  by 
Johnston.  "We  can  not  affirm  that  the  alleged  oral  agreement 
is  "clearly  proved."  It  is  manifest  the  testimony  is  very  con- 
tradictory. Neither  are  the  acts  relied  on  as  part  performance 
so  clear,  certain  and  definite  in  their  object  and  design,  nor  do 
they  refer  exclusively  to  the  alleged  agreement,  so  as  to  come 
up  to  the  rule.  Johnston  was  bound,  equally  with  Pike,  for 
the  payment  of  the  purchase-money,  and  hence  no  sufiacient 
inference  can  arise  from  the  payment  by  him,  nor  does  the 
taking  of  possession  by  Mrs.  Bailey  tend  to  show  Johnston 
had  purchased.  Its  natural  tendency  would  rather  be  that 
Mrs.  Bailey  or  her  children  were  the  purchasers.  Nor  can  we 
regard  the  testimony  of  the  witness  Betts,  after  eliminating 
what  Pike  had  said  to  him,  as  pointing  necessarily  to  the  fact 
that  Johnston  was  the  purchaser  from  Pike.  Altogether,  the 
testimony  is  in  too  much  conflict  to  produce  that  clear  convic- 
tion, which  should  never  be  dispensed  with  in  suits  for  specific 
performance  of  oral  contracts  for  the  sale  of  land. 

Affirmed. 
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Dunlap,  Adm'r,  v,  Mobley,  Adm'r. 

Settlement  of  Insolvent  Estate  in  Probate  Court. 

1.  Construction  of  deed;  what  not  a  condition  precedent. — C,  having 
executed  a  mortgage  to  S.  on  a  tract  of  land  owned  by  him,  afterwards 
executed  a  deed  conveying  the  lands  to  his  children,  reciting  a  valuable 
consideration,  and  containing  covenants  of  warranty,  in  which  was  this 
clause:  "Now,  this  conveyance  is  made  to  the  parties  of  the  second 
part,  and  to  their  heirs  and  assigns,  absolute  and  in  fee  simple,  with  and 
on  the  following  conditions,  and  with  the  knowledge  and  understanding 
of  them  as  follows."  Then,  after  a  statement  of  the  execution  and  ex- 
istence of  the  mortgage  to  S.  and  of  the  note  secured  thereby,  the  deed 
proceeds  :  "Now,  on  payment  of  said  note  and  full  satisfaction  of  this 
indebtedness,  made  by  either  the  party  of  the  second  part,  then  this  con- 
veyance shall  be  absolute  in  fee  simple,  and  in  full  force  and  effect. 
Until  said  note  is  fully  satisfied,  the  land  conveyed  toS.  for  the  purpose 
of  securing  the  payment  of  the  same,  is  and  shall  remain  subject  to  the 
conditions  and  purposes  mentioned  in  the  conveyance."  The  deed 
further  provides  that  ' '  upon  the  payment  of  said  note  by  the  party  of 
the  first  part,  or  by  the  parties  of  the  second  part,  all  the  right,  title  and 
interest  in  and  to  the  above  described  land  shall  vest  in  the  parties  of  the 
second  part."     Held, 

(a)  That  the  term  conditions,  as  used  in  the  deed,  can  not  be  construed 
in  its  technical,  legal  sense,  but  in  its  generic  sense,  to  denote  the  pre- 
dicament or  status  of  the  title. 

(b)  That  the  payment  of  the  mortgage  debt  to  S.  was  not  made  a  con- 
dition ])recedent  to  the  vesting  of  title  in  the  grantees  ;  but  the  effect  of 
the  deed  was  to  convey  the  lands  to  the  grantees,  subject  to  the  incum- 
brance created  by  the  mortgage. 

2.  When  witness  incompetent.— On  the  settlement  of  the  accounts  of  an 
administrator  in  chief,  after  a  declaration  of  insolvency,  with  the  admin- 
istrator de  bonis  non,  a  creditor  of  the  estate,  being  interested  in  the 
trust  fund  represented  by  the  administrator  de  bonis  non,  though  not  a 
party  to  the  record,  is  not  a  competent  witness  for  the  latter  to  prove  a 
transaction  with  the  deceased,  which  would  tend  to  increase  the  liability 
of  the  administrator  in  chief. 

3.  When  administrator  not  entitled  to  credit  for  moneys  expended. 
Where  the  decedent  conveyed  lands  to  his  children,  subject  to  a  mort- 
gage which  he  had  previously  executed  thereon,  an  administrator  is  not 
entitled  to  a  credit  on  settlement  of  his  accounts,  after  a  declaration  of 
insolvency,  for  moneys  paid  by  him  on  the  mortgage  debt. 

Appeal  from  Greene  Probate  Court. 

Tried  before  Hon.  Thos.  W.  Roberts. 

John  R.  Carpeirter  departed  this  life  on  or  about  25tli  July, 
1876,  beinof  at  the  time  of  his  death  a  citizen  of  this  State,  re- 
siding in  Greene  county ;  and  on  25th  August,  1876,  letters  of 
administration  upon  his  estate  were  granted  by  the  Probate 
Court  of  said  county  to  James  P.  Dunlap,  the  appellant.  On 
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3d  February,  1879,  on  the  report  of  the  administrator,  the 
estate  was  duly  declared  insolvent,  and  a  day  fixed  for  the  ad- 
ministrator to  make  a  settlement  of  his  accounts.  On  15th 
March,  1879,  on  the  nomination  of  the  creditors,  made  under 
the  statute,  Green  B.  Mobley,  the  appellee,  was  duly  appointed 
administrator  de  bonis  non  of  said  estate;  and  on  19th  August, 
1879,  a  settlement  of  Dunlap's  administration  upon  said  estate 
was  made.  On  the  settlement  the  court,  on  the  motion  of  the 
appellee,  charged  the  appellant  (1)  with  the  proceeds  of  certain 
cotton  which  was  raised  on  lands  known  as  the  "Rice  place" 
during  1876,  the  year  of  the  decedent's  death,  and  (2)  with 
the  rent  of  the  lands  for  the  years  1877  and  1878.  The  evi- 
dence introduced  on  the  settlement  showed  that  the  decedent 
became  the  owner  of  these  lands  in  January,  1873;  that  on 
19th  December,.  1874,  he  executed  a  mortgage  thereon  to  Miss 
M.  C.  Strother,  to  secure  a  note  for  $1,314,  due  on  1st  January, 
1876,  and  that  on  28th  December,  1875,  he  executed  a  deed 
conveying  the  lands  to  A.  E.  Dunlap,  W.  J.  Carpenter  and  L. 
Carpenter,  three  of  his  children,  for  the  consideration,  as  re- 
cited in  the  deed,  of  $1,500,  with  covenants  of  warranty.  The 
terms  and  provisions  of  this  deed  are  sufficiently  stated  in  the 
opinion.  In  the  fall  of  1876,  as  further  shown  by  the  evidence, 
the  appellant,  as  administrator  of  the  estate  of  said  decedent, 
took  possession  of  the  cotton  raised  on  the  place  that  year,  and 
shipped  it  to  Dew  <fe  Kirksey,  factors  and  commission  mer- 
chants in  the  city  of  Mobile,  by  whom  it  was  sold  and  the  pro- 
ceeds paid  over  to  the  appellant,  who  made  return  thereof  in 
his  inventory,  as  assets  of  the  estate.  Afterwards,  in  January, 
1878,  the  proceeds  of  this  cotton  were  claimed  by  the  grantees 
under  the  deed  of  December  2Sth,  1875  ;  and  the  question  was 
whether  the  cotton  belonged  to  the  decedent's  estate,  or  to  said 
grantees,  the  solution  of  which  depended  mainlj^  upon  the  con- 
struction of  said  deed.  For  the  purpose  of  showing  that  the 
decedent  cultivated  said  lands  during  the  year  1 876,  the  appel- 
lees examined,  among  other  witnesses,  J.  M.  Kirksey,  a  mem- 
ber of  the  firm  of  Dew  &  Kirksey,  who  were  creditors  of  said 
insolvent  estate,  and  offered  to  prove  by  him  that  in  the  spring 
and  summer  of  1876,  the  iirm  of  Dew  &  Kirksey  bought  for, 
and  shipped  to  the  decedent,  at  his  request,  certain  goods,  pro- 
visions and  supplies  for  said  place.  To  this  testimony  the  ap- 
pellant objected,  on  the  ground  that  Kirksey  was  an  incompe- 
tent witness  to  prove  any  transaction  with  the  decedent ;  but 
the  court  overruled  the  objection,  allowed  the'offered  proof  to 
be  made,  and  the  appellant  excepted.  The  appellant  introduced 
evidence  tending  to  show  that,  during  the  year  1876,  said  lands 
were  cultivated  by  the  grantees  in  said  deed,  and  the  crops 
grown  thereon  were  raised  by  them.     It  was  also  shown  that 
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the  appellant,  as  administrator,  rented  said  lands  for  the  years 
1877  and  1878,  taking  notes  for  the  rent;  but  that  the  rent  for 
these  years  was  claimed  by,  and  paid  to  the  grantees  in  said 
deed.  In  the  settlement  the  appellant  claimed  credits  for  pay- 
ments made  by  him  to  Miss  Strother  on  the  debt  secured  by 
the  mortgage  executed  to  her  by  the  decedent ;  and  the  evi- 
dence tended  to  show  that  such  payments  were  made  with  the 
proceeds  of  the  sale  of  the  cotton  raised  on  said  lands  during 
the  year  1876 ;  but  these  credits  the  court  refused  to  allow. 

The  rulings  above  noted,  to  which  exceptions  were  duly  re- 
served, are  here  assigned  as  error. 

Thos.  W.  Coleman  and  Snedecor,  Cockrell  &  Head,  for 
appellant. 

Wm.  p.  Webb  and  Clark  &  McQueen,  contra. 

STONE,  J.— The  deed  of  J.  R.  Carpenter  to  three  of  his 
children,  bearing  date  December  28th,  1875,  was  evidently 
drawn  by  one  unskilled  in  the  law.  Its  provisions  are,  in  some 
respects,  so  inaptly  expressed,  that  we  find  it  difficult  to  arrive 
at  the  grantor's  intention  with  satisfactory  conviction.  One 
■clause  of  the  deed,  considered  by  itself,  indicates  that  the  title 
was  not  to  pass  to  the  grantees,  until  they  paid  to  Miss  Strother 
the  debt  secured  to  her  by  mortgage  on  the  lands.  That  clause 
is  as  follows :  "  Now,  this  conveyance  is  made  to  the  parties  of 
the  second  part,  and  to  their  heirs  and  assigns,  absolute  and  in 
fee  simple,  with  and  on  the  following  conditions,  and  with  the 
knowledge  and  understanding  of  them  as  follows."  Then 
comes  a  statement  that  the  lands  conveyed  were  under  a  mort- 
gage previously  executed  to  a  Miss  Strother,  to  secure  a  debt  to 
her  of  thirteen  hundred  and  fourteen  dollars,  and  the  deed  pro- 
-ceeds:  "Now,  on  payment  of  said  note  and  full  satisfaction  of 
this  indebtedness  made  by  either  the  party  of  the  second  part, 
then  this  conveyance  shall  be  absolute  in  fee  simple,  and  in 
full  force  and  effect."  Giving  to  the  words  "  conditions,"  and 
"fee  simple"  their  strict  legal  signification,  they  tend  to  show 
that  title  was  to  remain  in  the  grantor,  until  the  debt  to  Miss 
Strother  was  paid.  The  next  clause,  however,  tends  to  show 
that  was  not  the  idea  the  draughtsman  had  in  his  mind.  Its 
language  is,  that  "until  said  note  is  fully  satisfied,  the  land 
conveyed  to  Miss  Cora  Strother  for  the  purpose  of  securing  the 
payment  of  the  same,  is  and  shall  remain  subject  to  the  condi- 
tions and  purposes  mentioned  in  the  conveyance."  The  clause 
last  copied  is  stated  antithetically  to  that  first  copied.  The  re- 
lation of  the  clauses  is  well  maintained,  if  we  construe  their 
meaning  to  be,  that  if  the  grantees  paid  the  debt  to  Miss 
Vol.  lxxi. 
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Strother,  then  the  condition — state — of  the  title  would,  and 
was  intended  to  be,  a  fee  simple  in  them.  But  until  the  debt 
was  paid,  the  lands  remained  subject  to  her  mortgage  claim. 
The  relation  is  not  maintained,  if  we  give  to  tho  word  "  condi- 
tion "  its  technical,  legal  sense.  We  think  the  draughtsman 
of  the  deed  employed  the  word  "conditions"  in  its  generic 
sense,  to  denote  the  predicament,  or  status  of  the  title ;  its 
then  condition.  He  did  not  convey  an  absolute  fee  simple; 
he  had  none  to  convey.  He  owned  but  an  equity  of  redemp- 
tion, and  he  could  convey  only  such  title  as  he  owned.  The 
deed,  however,  containing  covenants  of  warranty,  would  vest 
in  the  grantees  a  title  in  fee  simple,  whenever  the  incumbrance 
should  be  removed  by  a  payment  of  the  mortgage  debt. — Cha/p- 
man  v.  Ahrahams^  61  Ala.  108.  A  later  clause  hi  the  deed 
renders  this  construction  satisfactory.  It  provides  that  "  upon 
the  payment  of  said  note  [to  Miss  Strother]  by  the  party  of 
thej'?A<?^  part^  or  by  the  parties  of  the  second  part,  all. the  right, 
title  and  interest  in  and  to  the  above  described  land  shall  vest 
in  the  parties  of  the  second  part,"  etc.  This  demonstrates  that 
payment  to  Miss  Strother  of  her  demand  hy  the  grantees  was 
not  made  a  condition  precedent  to  the  vesting  of  title  in  them. 
The  deed  only  mentioned  the  mortgage,  because  it  was  an  in- 
cumbrance, which  prevented  the  grantor's  deed  from  conveying 
a  fee  simple  title.  This  construction  harmonizes  the  entire 
deed  with  the  granting  clause,  which  is  general  in  its  expres- 
sions of  present  bargain  and  sale. 

Kirksey  was  not  a  competent  witness  for  the  administrator 
de  honis  non,  to  prove  a  transaction  with  Carpenter,  the  dece- 
dent. The  purpose  and  effect  of  his  testimony  were  to  in- 
crease the  sum  of  the  assets,  in  which  he,  as  a  creditor  of  the 
insolvent  estate,  would  be  entitled  to  a  dividend.  True,  he 
was  not  known  as  a  party  on  the  record.  Mobley,  however, 
was  only  a  trustee  of  a  trust  fund,  of  which  Kirksey  was  one 
of  the  beneficiaries. — Code  of  1876,  §  3058;  Tisdale  v.  Max- 
well, 58  Ala.  40 ;  McCrary  v.  Bash,  60  Ala.  374. 

The  product  of  the  property  conveyed  by  the  deed  should 
not  have  been  charged  against  the  administrator  in  chief.  If 
he  paid  part  of  the  mortgage  debt  to  Miss  Strother,  he  did  it 
in  his  own  wrong,  and  is  not  entitled  to  a  credit  therefor  in  his 
settlement.  The  most  he  can  claim  will  be  to  come  in  as  a 
creditor  against  the  insolvency,  if  he  has  put  himself  in  condi- 
tion to  do  so. 

Reversed  and  remanded. 
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Trover. 

1.  Choses  in  action  belonging  to  wife's  statutory  separate  estate;  power 
of  husband  to  collect. — ^The  husband  has  the  power  to  reduce  to  posses- 
sion choses  in  action  belonging  to  the  wife  as  her  statutory  separate 
estate. 

2.  Same;  poxver  of  husband  to  reinvest. — When  such  choses  in  action 
have  been  reduced  to  possession  by  the  husband,  he,  as  trustee  of  the 
wife,  has  the  power,  and  it  is  his  duty  to  invest  the  proceeds  in  other 
propert}^ ;  and  when  invested  in  other  property,  such  property  becomes 
the  statutory  separate  estate  of  the  wife. 

3.  Wife's  statutory  separate  estate;  what  a  part  of. — Where  the  wife, 
as  legatee,  was  entitled  to  -a  distributive  share  in  certain  assets  in  the 
hands  of  the  personal  representative  of  her  testator,  consisting  in  part 
of  a  note  made  by  a  debtor  to  the  estate,  such  distributive  share  being 
her  statutory  separate  estate,  and  the  husband  purchased  for  her  from 
such  debtor  a  horse  and  paid  for  it  by  getting  the  personal  representa- 
tive to  credit  the  amount  of  the  price  of  the  horse  on  the  note,  and  charge 
it  to  the  wife  on  account  of  her  distributive  share  in  said  assets', — held, 
that  this  was  not  an  assignment  or  transfer  by  the  husband  of  a  part  of 
the  distributive  share  of  the  wife  in  payment  for  the  horse,  but  was  a 
payment  of  the  price  of  the  horse  by  a  payment  pro  tanto  of  the  wife's 
distributive  share;  and  that  by  operation  of  law,  the  legal  title  to  the 
horse  vested  in  the  wife,  as  her  statutory  separate  estate. 

Appeal  from  Marengo  Circuit  Court. 

Tried  before  Hon.  Hakry  T.  Toulmin. 

This  was  an  action  of  trover,  brought  by  Mary  M.  Whit- 
field, a  married  woman,  against  S.  D.  Smith,  to  recover  dam- 
ages for  the  alleged  conversion  by  the  defendant  of  a  horse, 
averred  to  have  belonged  to  the  plaintiff  as  a  part  of  her  statu- 
tory separate  estate.  The  cause  was  tried  on  issue  joined  on 
the  plea  of  not  guilty.  There  was  no  conflict  in  the  evidence 
introduced  on  the  trial  in  the  court  below,  and  the  facts  dis- 
closed thereby  are.  in  substance,  as  follows:  The  plaintiff,  the 
wife  of  Clinton  Whitfield,  as  legatee  under  the  will  of  Mary 
Bryan,  deceased,  was,  in  January,  1876,  entitled  to  a  portion  of 
the  assets  belonging  to  her  testatrix'  estate,  then  in  the  hands 
of  the  administrator  de  bonis  non,  with  the  will  annexed,  a 
part  of  which  assets  consisted  of  a  note  made  by  one  M.  W. 
l)avis,  for  $2,000,  past  due ;  and  her  interest  in  said  personal 
assets  under  said  will  was  a  part  of  her  statutory  separate 
estate.  During  the  year  1876,  plaintiff' 's  husband  offered  to 
buy  from  Davis  the  horse  in  controversy  for  plaintiff,  and  to 
pay  for  it  by  giving  him  credit  on  the  note  which  Davis  owed 
Vol.  lxxi. 


1881.]  OF  ALABAMA.  107 

[Smith  V.  Whitfield.] 

to  the  administrator  of  plaintiff's  testatrix  for  the  agreed  price 
of  tlie  horse,  and  have  the  same  charged  to  his  wife  on  account 
of  lier  distributive  share  in  said  note,  if  the  administrator 
would  agree  to  such  an  arrangement ;  and  he  further  agreed  to 
give  Smith  an  order  on  the  administrator  for  the  price  of  the 
horse,  to  be  credited  on, said  note.  Davis  accepted  the  offer, 
and  in  consideration  thereof,  and  of  the  agreement  on  the  part 
of  plaintiff"'8  husband  to  give  said  order,  delivered  the  horse  to 
him,  who  took  and  held  possession  of  it  for  plaintiff  until  some 
time  thereafter,  wdien  the  horse  was  put  in  the  possession  of 
one  Cheney  as  plaintiff's  agent.  No  part  of  the  transaction  be- 
tween the  plaintiff 's  husband  and  Davis  was  in  writing.  The 
administrator  of  the  estate  of  plaintiff's  testatrix,  agreed  to  the 
arrangement  made  by  plaintiff's  husband  with  Davis,  and  after- 
wards, on  a  settlement  of  the  note,  Davis  was  allowed  a  credit 
thereon  for  the  price  of  the  horse,  and  the  amount  thereof  was 
charged  against  the  plaintiff  on  her  distributive  share  in  said 
estate;  but  the  plaintiff" 's  husband  never  gave  Davis  the  order 
on  the  administrator  as  he  had  agreed  to  do.  In  April,  1877, 
the  defendant  sued  out  an  attachment  against  the  plaintiff's 
husband  to  recover  a  debt  which  he  owed  the  defendant,  and 
which  was  contracted  prior  to  the  purchase  of  the  horse ;  the 
attachment  was  levied  on  the  horse  as  the  property  of  plaintiff's 
husband ;  and  afterwards  the  horse  was  sold  under  proceedings 
duly  had  in  the  attachment  suit,  and  at  the  sale  the  defendant 
became  the  purchaser,  took  possession  under  his  purchase,  and 
afterwards,  and  before  the  commencement  of  this  suit,  sold  it. 
The  value  of  the  horse  was  also  proved. 

The  court,  ex  mero  motu^  chai'ged  the  jury,  among  other 
things,  as  follows:  1.  "If  the  jury  believe  from  the  evidence, 
that  the  plaintiff's  husband  bought  the  horse  from  Davis  for 
his  wife  and  in  her  name,  and  they  agreed  that  Davis  was  to  be 
paid  for  it  by  getting  credit  on  his  note  due  Bryan's  estate, 
of  wdncli  estate  the  plaintiff  was  a  distributee ;  and  they  lind 
that  the  administrator  of  said  estate  consented  to  said  arrange- 
ment, and  subsequently  credited  said  Davis  on  the  settlement 
of  his  said  note  with  the  purchase-price  of  the  liorse,  and 
charged  the  same  to  plaintiff  on  her  distributive  share  in  said 
note,  then  the  horse  was  the  statutory  separate  estate  of  plaintiff, 
and  could  not  be  taken  for  her  husband's  debt."  2.  "  That 
the  possession  of  the  horse  by  Cheney  as  agent  of  plaintiff',  or 
of  her  husband,  was  her  possession."  To  each  of  these 
charges  the  defendant  separately  excepted.  The  defendant 
asked  the  court  in  writing  to  give  the  following  charges :  1.  "  If 
the  jury  believe  the  evidence  in  this  cause,  they  must  find  for 
the  defendant."  2.  "If  the  jury  believe  from  the  evidence, 
that  Whitfield,  the  husband  of  the  plaintiff,  obtained  the  horse 
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sued  for  from  Davis  by  agreeing  to  give  liim  an  order  for  the 
amount  of  tlie  price  thereof  on  the  administrator  of  the  estate 
of  Mary  Bryan,  deceased,  of  whom  plaintiff  was  a  legatee,  and 
of  which  estate  she  was  entitled  to  a  distributive  share,  and 
she  did  not  join  in  any  order  with  her  said  husband,  the 
plaintiff  can  not  recover  in  this  action,  and  they  must  find  for 
the  defendant."  The  court  refused  to  give  each  of  these 
charges,  and  the  defendant  separately  excepted. 

The  plaintiff  recovered  a  judgment  on  verdict,  from  which 
this  appeal  was  taken.  The  rulings  above  noted  are  here  as- 
signed as  error. 

W,  H.  Tayloe,  for  appellant. — (1)  That  appellee's  interest 
in  the  estate  of  Mary  Brvan  was  property,  is  beyond  dispute. 
Shaj-pe  V.  Burns,  35  Ala.  662 ;  Bardy  v.  Boas,  29  Ala.  168. 
And  it  was  her  statutory  separate  estate. — Smilie  v.  Siler''s 
Adm'r,  35  Ala.  88.  It  could,  therefore,  only  be  conveyed  as 
provided  by  statute.— Code  of  1876,  §  2707.'  (2)  No  convey- 
ance was  made  of  any  portion  of  the  appellee's  said  estate,  and 
the  entire  agreement  between  her  husband  and  Davis  was 
verbal.  The  title  to  no  part  of  her  separate  estate,  therefore, 
passed  to  Davis.  The  transaction  merely  gave  her  the  right  to 
elect  whether  she  would  take  the  horse  or  her  full  share  in  said 
estate. — Boiling  v.  Mock,  35  Ala.  727;  Evans  v.  English, 
61  Ala.  424.  Her  remedy,  therefore,  was  not  at  law,  and  she 
can  not  recover  in  this  action. — 11  Ala.  859 ;  35  Ala.  102. 
(3)  Under  the  decision  in  Wilder  &  Co.  v.  Ahemethy,  54  Ala. 
644,  the  horse  was  subject  to  the  payment  of  the  husband's  debt. 

Geo.  G.  Lyon,  contra. — The  evidence  shows  a  statement  of 
facts  that  can  be  construed  to  be  nothing  more  or  less  than  that 
the  appellee's  husband  received  a  part  of  the  portion  of  the 
proceeds  of  Davis'  note  to  the  administrator  of  the  estate  of 
Mary  Bryan,  deceased,  that  was  coming  to  his  wife,  as  her 
statutory  separate  estate,  from  said  estate,  of  which  she  was  a 
distributee,  and  that  he  invested  it  in  the  purchase  of  the  horse 
for  his  wife.  As  her  husband  and  trustee  he  had'the  right  and 
power  to  do  both.— Code  of  1876,  §§  2709,  2710;  Evans 
V.  English,  61  Ala.  p.  425.  There  was  no  sale  or  alienation  of 
the  wife's  statutory  separate  estate. 

BRICKELL,  C.  J. — The  share  of  the  wife,  as  a  distributee 
of  the  unsettled  estate  of  Mary  Bryan,  in  the  hands  of  the  ad- 
ministrator, Evans,  was  a  part  of  the  cmpus  of  the  statutory 
separate  estate  of  the  wife. — Smilie  v.  'Siler,  35  Ala.  88 ; 
Sharpe  v.  Bums,  Ih.,  653.  The  husband  has  not  power  to  as- 
sign or  transfer  it,  and  it  was  incapable  of  transfer  or  assign- 
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meiit  in  any  other  mode  than  by  instrument  in  writing  signed 
by  husband  and  wife,  and  attested  by  two  witnesses,  or  acknowl- 
edged as  the  statute  directs. — Smith  v.  Oliver,  31  Ala.  39 ; 
W?iitman  v.  Ahernathy,  33  Ala.  154.  If  the  husband,  by  as- 
signment or  transfer,  had  alienated  the  distributive  share,  con- 
verting it  into  property  of  any  other  kind,  the  wife  could  have 
elected  to  take  and  hold  such  property.  The  election  could  not 
be  asserted  in  a  court  of  law,  thereby  drawing  to  the  wife  the 
legal  title  to  such  property.  In  a  court  of  equity  only  could 
the  election  be  manifested,  the  husband  converted  into  a  trustee, 
and  divested  of  the  legal  title.  Until  the  election  was  mani- 
fested, and  the  equity  of  the  wife  declared  and  enforced  by  a 
decree,  the  legal  title  would  reside  in  the  husband. — Boiling 
V.  Mock,  H5  Ala.  727 ;  Evans  v.  English,  61  Ala.  416. 

The  statutory  separate  estate  of  the  wife  vests  in  the  hus- 
band as  her  trustee,  and  it  is  declared  :  "  The  husband  has  power 
to  receive  property  enuring  to  his  wife,  or  to  which  she  is  en- 
titled ;  and  his  receipt  therefor  is  a  full  discharge  in  law  and 
equity." — Code  of  1876,  §  2710.  This  power  is  most  fre- 
quently exercised  by  the  husband  in  reducing  to  possession  the 
clioses  in  action  of  the  wife.  When  reduced  to  possession,  as 
trustee,  the  husband  has  power,  and  it  is  a  duty  to  invest  the 
proceeds  in  other  property,  or  to  use  them  as  may  be  most 
beneficial  for  the  wife.  If  invested  in  other  property,  such 
property  becomes  the  statutory  separate  estate  of  the  wife. 
Marks  v.  Cowles,  53  Ala.  499. 

The  point  of  controversy  in  this  case  is,  whether  there  was 
an  assignment  or  transfer  by  the  husband  of  a  part  of  the  dis- 
tributive share  of  the  wife  in  payment  for  the  horse;  or, 
whether  there  was  payment  of  the  price  by  a  payment  pro 
tanto  of  the  distributive  share.  The  latter  is  the  true  character 
of  the  transaction.  It  was  not  intended  that  any  part  of  the 
distributive  share  should  be  transferred  to  Davis,  the  vendor. 
It  was  intended  only  that  a  credit  to  him  upon  his  note,  payable 
to  the  administrator,  should  operate  a  payment  of  the  price  of 
tlie  horse,  and  a  payment  to  the  husband  to  that  extent  of  the 
distributive  share  of  the  wife.  This  was  the  transaction  in  fact 
and  in  legal  effect.  The  price  of  the  horse  was  paid — there 
was  an  exemption  to  the  husband  of  all  liability  for  it,  and  a 
corresponding  exemption  to  the  administrator  to  its  amount 
from  all  liability  for  the  distributive  share.  By  operation  of 
law,  the  legal  title  to  the  horse  was  invested  in  the  wife — it  was 
her  statutory  separate  estate. — English  v.  Evans,  supra.  The 
case  bears  no  analogy  to  that  of  Wilder  v.  Abernethy,  54  Ala. 
644,  in  which  the  husband,  carrying  on  business  in  the  name  of 
the  wife,  purchased  goods  on  the  credit  of  the  wife,  not  using 
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the  moneys  or  effects  of  the  wife,  and  it  was  held,  the  goods 
were  not  the  property  of  the  wife. 

There  is  no  error  in  the  rulings  of  the  Circuit  Court,  and  its 
judgment  is  affirmed. 


Street  v.  Sinclair. 

Trespass  de  honis  asp&rtatis  hy  Mortgagor  against  Mortgagee. 

1.  TV/i^n  mortgagee  of  personal  chattels  not  a  trespasser. — Under  a 
power  contained  in  a  chattel  mortgage  authorizing  the  mortgagee,  on  de- 
fault, to  take  possession  of  the  mortgaged  propertj^  without  process  of 
law,  and  to  sell  the  same,  the  mortgagee  has  the  right,  after  default,  to 
enter  upon  the  premises  of  the  mortgagor,  and,  without  his  consent  and 
against  his  will,  to  take  possession  of  the  property,  provided  he  does  so 
peaceably  and  without  violence  or  other  breach  of  the  public  peace ;  and 
such  taking,  being  the  exercise  of  a  right,  will  not  constitute  him  a  tres- 
passer.    (Stone,  J.,  dissenting.) 

2.  Trespass  de  bonis  asportatis ;  measure  of  damages. — In  trespass  de 
bonis  asportatis,  founded  on  a  mere  wrongful  taking,  unaccompanied  by 
any  act  of  wantonness,  malice  or  gross  negligence,  the  measure  of  dam- 
ages is  the  value  of  the  plaintiflF's  interest  in  the  property  at  the  time  of 
the  trespass,  and  not  the  value  of  the  property  itself. 

3.  Same. — Hence,  in  such  action  brought  by  a  mortgagor  against  a 
mortgagee  for  the  wrongful  taking  of  the  property  conveyed  by  the  mort- 
gage, the  defendant  is  entitled  to  prove,  in  mitigation  of  damages,  the 
amount  due  on  the  mortgage  debt. 

4.  Ratification  by  principal  of  agent's  trespass  ;  admissibility  of  evi- 
dence.— In  an  action  of  trespass  by  a  mortgagor  against  a  mortgagee, 
founded  on  the  unauthorized  wrongful  seizure  and  asportation  of  the  mort- 
gaged propert}'  by  the  defendant's  agent,  a  letter  written  by  the  plaintiff 
to  the  defendant,  and  delivered  to  him,  giving  an  account  of  the  man- 
ner in  which  the  property  was  seized  and  carried  away,  and  demanding 
its  return,  is  competent  evidence  for  the  plaintiff  for  the  purpose  of  prov- 
ing a  ratification  by  the  defendant  of  his  agent's  act,  when  it  is  shown 
that  the  letter  contained  a  correct  version  of  the  alleged  trespass,  and  its 
contents  are  presumptively  shown  to  have  been  known  to  the  defendant. 
But  the  letter  itself  should  be  produced,  or  a  proper  predicate  laid  for 
secondary  evidence  of  its  contents. 

5.  Wlien  damages  are  too  remote. — In  trespass  for  wrongfully  seizing 
and  carrying  away  plaintiff's  live  stock  while  he  was  engaged  in  farming, 
damages  resulting  therefrom  to  his  farming  operations  are  too  remote, 
speculative  and  contingent  to  be  recovered. 

6.  Admissibility  of  evidence. — A  statement  by  a  witness  on  the  trial  of 
an  action  of  trespass  de  bonis  asportatis,  that  the  plaintiff  consented  to  the 
taking  of  the  property  by  the  defendant,  is  the  assertion  of  a  fact,  and 
not  of  a  mere  opinion,  and  is,  therefore,  admissible  evidence.  The  na- 
ture of  such  consent  may  be  shown  on  cross-examination. 

7.  Same. — It  is  always  competent  for  a  witness  to  give  any  pertinent 
reason  for  the  accuracy  of  his  recollection  of  a  fact  to  which  he  has  testi- 
fied ;  and  hence  he  may  state  that  he  had  consulted  counsel  in  reference 
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to  the  matter  of  dispute ;  but  it  is  not  permissible  in  such  case  for  him 
to  state  what  advice  his  counsel  gave  him. 

8.  Whe7i  charge  ■invasive  of  province  of  the  jury. — The  jury  are  not 
compelled  to  find  according  to  the  mere  preponderance  of  the  evidence, 
unless  it  i^roduces  a  reasonable  conviction,  or  satisfaction  of  the  mind ; 
and  hence,  a  charge  instructing  the  jury  that  "if  the  weight  of  evidence 
is  in  favor  of  the  plaintiff,  he  should  recover,"  is  an  invasion  of  the  pro- 
vince of  the  jury,  and  erroneous. 

.  Appeal  from  Clay  Circuit  Court. 

Tried  before  Hon.  LeRoy  F.  Box. 

Alex,  C.  Sinclair,  the  appellee,  commenced  this  action  on  the 
5th  of  January,  1878,  against  Merit  Street,  George  W.  Dillard, 
the  appellees,  and  one  W.  A.  Davenport,  to  recover  " one  thou- 
sand dollars  damages  for  wrongfully  taking  the  following  goods 
and  chattels,  the  property  of  plaintiif,  viz:  One  mule  and  one 
mare,  of  the  value  of  three  hundred  dollars."  W.  A.  Daven- 
port was  not  found,  and  service  was  only  had  on  the  other  two 
defendants,  who  pleaded  separately  "  not  guilty,  with  leave  to 
give  in  evidence  any  thing  that  might  be  specially  pleaded ;" 
and  on  the  issue  thus  made  the  cause  was  tried. 

It  appears  from  the  bill  of  exceptions  that  on  the  24th  of 
March,  1874,  the  plaintiff  and  his  brother,  John  C.  Sinclair, 
being  indebted  to  the  defendant  Street  in  tlie  sum  of  $60.00, 
and  also  in  the  sum  of  $55,52,  as  evidenced  by  their  two  joint 
promissory  notes  payable  on  1st  November,  1874,  executed  to 
him  a  mortgage  covering  the  property  mentioned  in  the  com- 
plaint, together  with  other  property,  real  and  personal,  to  se- 
cure said  indebtedness.  This  mortgage  provides  that,  if  any 
part  of  said  indebtedness  should  remain  unpaid  after  the  1st  of 
November,  1874,  "then  the  party  of  the  second  part  [Street], 
his  agent,  heirs  or  assigns  are  hereby  authorized  to  take  abso- 
lute possession  of  any  or  all  of  said  property  without  any  pro- 
cess of  law,  and  sell  the  same  at  such  time  and  place  as  he,  his 
agent,  heirs  or  assigns  may  elect,  to  the  highest  bidder  at  pub- 
lic outcry,"  etc.  On  the  7th  of  March,  1877,  Dillard  and  Dav- 
enport, as  the  agents  of  the  defendant  Street,  came  to  the 
plaintiff's  house,  bringing  with  them  said  notes  and  mortgage, 
which  they  read  to  plaintiff  and  requested  payment  in  the  name 
of  Street.  Not  receiving  payment,  they  took  the  mare  and 
mule  mentioned  in  the  complaint  out  of  the  plaintiff's  horse 
lot,  and  carried  them  off  and  delivered  them  to  Street.  The 
evidence  is  conflicting  in  reference  to  the  circumstances  under 
which  they  obtained  possession  of  the  mare  and  mule.  The 
testimony  of  the  plaintiff  and  his  witnesses  tended  to  show, 
that  after  the  notes  and  mortgage  were  read  to  plaintiff,  and 
payment  requested  of  him,  he  stated  to  Dillard  and  Davenport 
that  he  did  not  have  the  money,  but  that  if  they  would  wait 
he  would  see  Street  and  fix  it  up  with  him  ;   to  which  one  of 
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them  replied  that  they  would  have  the  stock  any  way  ;  that  the 
plaintiff  objected  to  their  taking  the  stock,  and  forbade  them 
taking  it ;  but  that  they  disregarded  his  objections,  and  went 
into  the  horse-lot  of  plaintiff  and  took  the  mare  and  mule  and 
carried  them  off  with  them.  The  testimony  of  Dillard  and 
Davenport,  witnesses  examined  on  behalf  of  the  defendants^ 
however,  tended  to  show,  that  after  they  had  read  the  notes  and 
mortgage  to  the  plaintiff,  tiiey  told  him  that  they  had  been 
instructed  to  collect  the  money,  if  he  would  pay,  and  if  he 
would  not,  to  get  the  papers  renewed  ;  that  the  plaintiff"  refused 
to  renew  the  papers,  and  told  tliem  that  they  could  get  the  mare 
and  mule,  and  that  said  animals  were  in  his  lot ;  and  he  then 
walked  to  the  lot  with  them,  pointed  out  the  mare  and  mule  to 
them,  and  they  thereupon  took  them  and  delivered  them  to 
Street,  telling  him  how  they  had  obtained  possession.  The 
foregoing  is  the  substance  of  the  versions  of  the  two  sides  as 
to  the  circumstances  attending  the  taking  of  the  mare  and  mule 
from  the  plaintiff's  possession.  There  was  no  evidence  of  any 
violence  on  the  part  of  Dillard  and  Davenport,  nor  was  there 
any  evidence  of  any  resistance  on  the  part  of  the  plaintiff,  other 
than  as  above  staged. 

On  the  cross-examination  of  the  plaintiff,  who  was  examined 
as  a  witness  on  his  own  behalf,  the  defendants  asked  him  how 
much  he  owed  the  defendant  Street  on  the  mortgage  debt  at 
the  time  his  mare  and  mule  were  taken.  To  this  question  the 
plaintiff  objected,  and  his  objection  was  sustained  by  the  court, 
and  the  defendants  excepted.  The  defendants  then  offered  to 
read  the  notes  and  mortgage  in  evidence,  but  the  plaintiff  ob- 
jected, and  the  court  having  sustained  the  objection,  the  defend- 
ants excepted.  The  witness  was  then  allowed  by  the  court,  in 
answer  to  a  question  put  to  him  by  the  defendants,  to  state  that 
he  was  in  debt  to  the  plaintiff'  at  the  time  of  the  alleged  tres- 
pass, but,  on  his  objection,  the  court  refused  to  allow  him  to 
state  the  amount  of  such  indebtedness,  and  the  defendants  ex- 
cepted. The  notes  and  mortgage  were  then  read  to  the  jury 
"as  a  part  of  the  evidence  of  what  was  said  and  done  at  the 
time  the  witness  was  speaking  of."  In  rebuttal,  the  plaintiff 
was  asked  by  his  counsel  how  he  remembered  so  distinctly  that 
he  refused  to  give  up  the  mule  and  mare,  and  to  state  whether 
or  not  he  had  been  advised  by  counsel  to  refuse  to  give  them 
up.  The  defendants  objected  to  this  question,  but  their 
objection  was  overruled,  and  they  excepted.  He  replied 
that  he  had  been  advised  by  his  counsel  to  object  to  the  taking 
of  the  property  before  it  was  taken.  The  defendants  objected 
to  this  answer,  but  their  objection  was  overruled,  and  they  ex- 
cepted. The  plaintiff  was  also  asked  by  his  counsel  what  plow- 
stock  he  had  the  year  when  his  mare  and  mule  were  taken,  and 
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he  replied  that  he  had  no  other  stock  than  said  mare  and  mule. 
To  both  the  question  and  answer  the  defendants  separately  ob- 
jected, but  their  objections  were  overruled,  and  they  excepted. 
He  further  testified  that  he  was  engaged  in  farming  and  had 
begun  to  pitch  his  crop,  or  had  made  arrangements  to  do  so, 
when  his  said  stock  was  taken  from  him.  To  this  testimony 
the  defendants  also  objected,  but  the  court  overruled  their  ob- 
jection, and  they  excepted. 

The  said  Davenport  was  not  present  at  the  trial,  but  a  show- 
ing was  made  as  to  what  he  would  prove,  which  was  offered  in 
evidence  by  the  defendants.  In  this  showing  it  was  stated  that 
the  plaintiff  "  first  objected  to  delivering  the  property  to  Dil- 
lard  for  Street,  but  then  consented."  To  this  part  of  the  show- 
ing the  plaintiff  objected,  and  he  also  objected  separately  to  the 
word  "consented."  The  court  sustained  the  objection,  and  re- 
fused to  allow  that  part  of  the  showing'  to  be  introduced  in  evi- 
dence, and  the  defendants  excepted.  The  defendant  Street  was 
also  examined  as  a  witness  for  the  defendants,  and  testified  that 
he  sent  Dillard  to  collect  the  debt  or  get  it  renewed,  but  that  he 
gave  him  positive  instructions  not  to  take  the  property  by  force, 
and  to  let  it  remain  unless  the  plaintiff  consented  to  deliver  it. 
He  also  testified  that  the  notes  secured  by  the  mortgage  were 
not  fully  paid.  On  cross-examination,  the  plaintiff  asked, this 
witness  whether  one  John  Machen  came  to  him  with  a  letter 
from  plaintiff  written  by  counsel,  informing  him  of  the  manner 
in  which  the  property  had  been  taken,  and  demanding  its  re- 
turn, in  a  few  days  after  the  mare  and  nmle  were  taken.  To 
this  question  the  defendants  objected,  but  their  objection  was 
overruled,  and  they  excepted.  The  witness  replied,  that  "he 
thought  they  claimed  the  property  taken ;"  and  to  this  answer 
the  defendants  objected,  and  the  court  having  overruled  their 
objection,  they  excepted. 

The  court,  in  its  general  charge,  instructed  the  jury,  among 
other  things,  as  follows :  (1)  "  If  you  should  find  from  the  evi- 
dence that  Street  had  a  mortgage  on  the  mare  and  mule,  which 
was  past  due.  at  the  time  of  the  taking,  that  alone  would  confer 
no  right  upon  the  defendants  to  take  possession  of  the  mort- 
gaged property,  against  the  will  and  without  the  consent  of  the 
plaintiff."  (2)  "If  you  find  from  the  evidence  that  the  prop- 
erty was  taken  by  the  defendants  from  the  possession  of  the 
plaintiff  against  his  will  and  without  his  consent,  and  notwith- 
standing the  plaintiff  at  the  time  forbid  the  taking,  then  the 
mere  fact  that  the  plaintiff  owed  Street  a  debt  at  the  time, 
which  was  secured  by  a  mortgage  on  the  property,  would  not 
justify  the  taking."  (3)  "  Threats  or  actual  physical  force  are 
not  required  to  constitute  a  wrongful  taking."  (4)  "  If  you  be- 
lieve from  the  evidence  that  the  plaintiff  forbid  the  taking,  and 
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that  the  defendants  took  the  property  notwithstanding  they 
were  so  forbidden,  the  taking  would  be  wrongful."  To  each 
•of  the  above  portions  of  the  general  charge  the  defendants  ex- 
cepted. The  court,  in  its  general  charge,  also  instructed  the 
jury  as  to  the  rules  relating  to  vindictive  or  exemplary  dam- 
ages, to  which  exceptions  were  reserved  by  the  defendants. 
But  the  instructions  on  this  point  are  not  necessary  to  a  correct 
understanding  of  the  opinion.  The  court  also  instructed  the 
jury,  at  the  request  in  writing  of  the  plaintiff,  that  "  if  the 
weight  of  evidence  is  in  favor  of  the  plaintiff,  he  should  re- 
cover damages."     To  this  charge  the  defendants  excepted. 

Judgment  was  rendered  in  favor  of  the  plaintiff  on  verdict, 
from  which  the  defendants  appealed,  and  now  assign  as  eiTor 
tlie  rulings  of  the  Circuit  Court  above  noted. 

Parsons  &  Pearce,  for  appellants. 

A.  S.  Stockdale,  contra. 

(No  briefs  came  to  the  hands  of  the  reporter.) 

SOMERYILLE,  J. — This  is  an  action  of  trespass  by  a  mort- 
gagor against  a  mortgagee,  for  entering  the  premises  of  the 
plaintiff  and  carrying  away  certain  personal  property,  a  horse 
and  a  mule,  conveyed  by  the  mortgage.  The  taking  was  done 
by  the  mortgagee's  agents,  who  are  jointly  sued  with  him  in 
.this  case,  and,  in  point  of  time,  the  asportation  occurred  after 
the  law-day  of  the  mortgage. 

It  is  true  that  a  mortgagee  may  be  liable  in  trespass  or  trover 
to  a  mortgagor  for  wrongfully  disturbing  the  latter's  possession. 
The  question  is,  under  what  circumstances  will  such  disturbance 
be  considered  wrongful,  where  an  express  power  is  conferred 
by  the  mortgage  itself  authorizing  the  mortgagee,  or  his  agent, 
to  take  possession  of  the  mortgaged  property — for  such  is  this 
case.  Upon  default,  it  is  plain,  that  the  title  to  the  property 
at  law  became  vested  absolutely  in  the  mortgagee,  the  only  in- 
terest remaining  in  the  mortgagor  being  a  mere  equity  of  re- 
demption. The  power  to  take  possession  and  to  sell  is  a  power 
coupled  with  an  interest,  creating  by  contract  a  license  in  favor 
of  th^  grantee  which  becomes  irrevocable  without  his  consent. 
It  is  an  essential  part  of  the  consideration  of  the  mortgage,  and 
it  can  not,  either  in  law  or  in  good  faith,  be  revoked  by  the 
grantor  without  mutual  consent.  To  abrogate  such  a  power 
would  be  to  seriously  impair  the  obligation  of  the  contract. 
BicJierv.  Kelly,  10  Amer.  Dec.  41,  note.  It,  furthermore,  car- 
ries with  it  every  right  reasonably  necessary  to  its  execution. 
Hence,  it  has  been  often  adjudged,  that  where  the  owner  of 
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land  sells  goods  situated  on  the  premises  to  the  defendant,  a 
license  to  enter  and  take  them  is  implied  by  the  contract  of  sale. 
2  Greenl.  Ev.  §  627 ;  Nettleton  v.  SiA'es,  8  Mete.  34.  If  it  was 
necessary,  therefore,  to  enter  the  premises  of  the  mortgagor  in 
order  to  reduce  the  property  to  possession  and  execute  the  power 
of  sale,  this  the  mortgagee,  or  his  agent,  could  do  in  a  peaceable 
and  lawful  manner  without  becoming  a  trespasser,  unless  a  dis- 
tinction could  be  made  where  he  had  been  forbidden  originally 
to  enter  the  premises  under  reasonable  apprehension  of  a  breach 
of  the  peace.  But  on  this  point  we  express  no  opinion. — Code, 
§  4419.  It  is  said  in  Jones  on  Chattel  Mortgages:  "To  an  ac- 
tion of  trespass  by  the  mortgagor  against  the  mortgagee  for  en- 
tering the  mortgagor's  premises  and  carrying  away  the  mort- 
gaged chattels,  it  is  a  good  defense  that  the  mortgage  had  been 
forfeited," — §  434.  The  principle  is  correctly  stated,  we  think, 
at  least  as  applicable  to  cases  where  the  mortgage  contains  a 
power  of  sale  vesting  in  tiie  mortgagee  an  irrevocable  license  to 
enter  and  take  possession  on  default.  The  precise  point  was  so 
adjudged  by  the  Supreme  Court  of  Wisconsin,  in  Nichols  v. 
W'ehter,  1  Chand.  (Wis.)  203,  and  by  the  Supreme  Court  of 
Massachusetts,  in  McNeal  v.  Emerson,  15  Gray,  384.  See, 
also,  Herman  on  Chat.  Mortg.  §  96 ;  Satterwhite  v.  Kennedy,  3 
Strob.  457;  London  Co.  v.  Drake,  6  C.  B.  (N.  S.)  798;  Ster- 
ling V.  Warden,  (51  N.  H.  217)  12  Amer.  Rep.  bO;  1  Water- 
man on  Trespass,  §  167.  The  case  of  Thornton  v.  Cochran, 
51  Ala.  415,  was  clearly  based  upon  the  fact  that  the  mortgagee 
carried  with  him  a  deputy  sheriff,  whom  he  had  indemnified  by 
bond,  to  "levy"  upon  the  mortgaged  property,  and  this  was 
construed  into  a  taking  by  threats,  or  constructive  force. 

The  seizure  of  the  property  by  the  mortgagee,  in  such  a  case, 
should  of  course  be  effected  without  force  or  violence.  The 
same  rule  must  govern  as  in  cases  of  recaption.  It  must  not 
be  perpetrated  "in  a  riotous  manner,  or  attended  with  a  breach 
of  the  peace." — 3  Black."  Com.  4;  Bobb  v.  Bosworth,  12  Amer. 
Dec.  273.  Subject  to  this  limitation,  the  owner  of  personal 
property,  wrongfully  withheld  from  him,  may  have  redress  by 
his  own  act  without  resorting  to  the  delay  of  litigation.  But 
he  proceeds  at  his  own  peril  if  he  commit  the  slightest  assault, 
or  other  breach  of  the  public  peace,  for,  if  individuals  were 
thus  allowed  to  redress  their  own  private  injuries,  the  peace  of 
society  and  good  order  of  government  would  cease. 

The  court  erred,  in  our  opinion,  in  charging  the  jury  that  the 
power  of  sale  in  the  mortgage,  after  default,  would  confer  no 
right  on  the  defendants  to  take  possession  of  the  mortgaged 
property,  against  the  will  or  without  the  consent  of  the  mort- 
gagor. 

The  rule  as  to  the  measure  of  damages  in  cases  of  this  nature 
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is  well  settled.  For  a  mere  wrongful  taking,  unaccompanied 
with  any  acts  of  wantonness,  malice  or  gross  negligence,  the 
measure  of  damages  would  be  the  value  of  the  pl^intiff^s  in- 
terest in  the  property  at  the  time  of  the  trespass,  and  not  the 
value  of  the  property  itself.  The  mortgage  debt,  or  other 
lien,  held  on  the  property  by  the  mortgagee,  or  lienee,  must  be 
deducted  by  way  of  recoupment. — Bird  v.  Womaclc^  69  Ala. 
390 ;  Waterman  on  Tresp.  §  623 ;  Jones  on  Chat.  Mortg.  §  437 ; 
Blodgett  v.  Blodgett^  -iS  Vt.  32.  The  appellants,  under  this 
view  of  the  law,  should  Jiave  been  permitted  not  only  to  intro- 
duce the  mortgage  in  evidence,  but  also  to  prove  the  amount  of 
the  mortgage  debt  remaining  unpaid. 

The  principal  who  employs  an  agent  is  not  responsible  for  an 
unauthorized  trespass  committed  by  the  latter.  He  may,  how- 
ever, become  liable  by  a  ratification  and  adoption  of  an  un- 
indictable trespass  committed  in  his  name  and  for  his  benefit,  if 
he  have  full  knowledge  of  its  tortious  nature. — 1  Waterman  on 
Trespass,  §  28.  If  it  had  been  shown  that  the  letter  from 
plaintiif  to  the  defendant  Street,  which  was  carried  to  the  latter 
by  Machen,  contained  a  correct  version  of  the  alleged  trespass, 
and  its  contents  were  presumptively  known  to  Street,  this 
would  be  competent  as  tending  to  prove  the  fact  of  ratification. 
But  the  letter  itself  should  have  been  produced,  or  else  a  proper 
predicate  laid  for  secondary  evidence  of  its  contents. 

The  evidence  introduced  to  show  a  special  damage  to  plaintiff 
in  his  farming  operations  was  irrelevant.  Xo  special  damages 
are  laid  in  the  complaint,  and,  if  they  were,  that  sought  to  be 
proved  would  be  too  remote,  speculative  and  contingent  to  be 
recovered. — Pollock  v.  Gantt,  69  Ala.  373 ;  Jones'  Chat.  Mortg. 
§  437 ;  Burtmi  v.  Rolley,  29  Ala.  318. 

The  statement  of  the  witness,  Davenport,  that  the  plaintiff 
conse7ited  to  the  taking  of  the  mortgaged  property  by  de- 
fendants was  the  assertion  of  a  fact  and  not  of  a  mere  opinion. 
The  nature  of  the  consent  could  have  been  elicited  on  cross- 
examination. 

It  is  competent  always  for  a  witness  to  give  any  pertinent 
reason  for  his  accurate  recollection  of  a  fact  to  which  he  testi- 
fies. He  may,  therefore,  state  that  he  had  consulted  counsel 
in  reference  to  a  matter  of  disputation  in  evidence,  but  he 
should  not  be  permitted  to  testify  as  to  what  the  advice 
was. — Adams  v.  Rohinson,  65  Ala.  586. 

We  can  not  see  from  the  bill  of  exceptions  that  there  is  any 
evidence  in  this  case  supporting  the  charges  of  the  court  on 
the  subject  of  exemplary  damages.  These  charges  were,  for 
this  reason,  calculated  to  mislead  the  jury. 

It  was  error  to  charge  the  jury  that  "  if  the  weight  of  evidence 
is  in  favor  of  the  plaintiff,  he  should  recover  damages."     This 
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was  an  invasion  of  the  province  of  the  jury.  They  are  not 
compelled  to  find  according  to  the  mere  preponderance  of  the 
evidence,  unless  it  produces  a  reasonable  conviction  or  satisfac- 
tion of  the  mind. —  Wilcox  v.  Henderson,  64  Ala.  535  ;  Mays 
V.  Willian-ts,  27  Ala.  267. 

The  judgment  of  the  Circuit  Court  must  be  reversed  and  the 
■cause  remanded. 

STONE,  J.— I  dissent  from  the  opinion  of  the  majority  of 
the  court,  and  think  the  rule  declared  will  naturally  lead  to  dis- 
order and  violence.  Public  peace  is  of  more  importance  than 
the  possession  of  a  chattel,  even  by  the  rightful  owner.  In  my 
opinion  a  mortgagee  has  no  right  to  go  on  the  premises  of 
another,  and  there,  without  the  consent,  and  against  the  pro- 
nounced objection  of  the  mortgagor,  take  and  carry  away  the 
chattel,  even  though  the  law  day  of  the  mortgage  is  passed,  and 
the  mortgage  debt  remains  unpaid.  I  call  such  proceeding 
force;  such  force,  as  in  the  case  of  £ohh  v.  Bosworth, 
12  Amer.  Dec.  273,  S.  C.  Lit.  Sel.  Cases,  81,  it  was  declared 
authorized  resistance  by  force.  A  seizure  of  one's  own  prop- 
erty can  not,  at  one  and  the  same  time,  be  a  laM^ful  seizure,  and 
jet  authorize  resistance  by  force.  The  two  rights  are  incom- 
patible. A  taking  of  one's  own  property  without  process  can 
be  justified  only  when  the  circumstances  are  such  that  resist- 
ance to  such  seizure  would  be  a  tort  and  a  trespass.  This  I 
understand  to  be  the  true  rule.  Such  was,  in  substance,  the 
rule  dechired  in  Thornton  v.  Cochran,  51  Ala.  415.  The 
sylabus  of  that  opinion  is  made  part  of  the  text  in  Wait's  Ac- 
tions and  Def.  vol.  6,  97.  See,  also,  same  vol.  120;  Hujrpert 
•y.  Morrison,  27  Wise.  365.  I  think  my  brothers  have  de- 
parted entirely  from  the  principle  declared  in  Thm^nton 
V.  Cochran,  supra.  See,  also,  Turnley  v.  Ilanna,  67  Ala.  101 ; 
Cooley  on  Torts,  168;  Churchill  v.  Htdhert,  110  Mass.  42; 
S.  C.  14  Amer.  Rep.  578 ;  1  Hil.  on  Torts,  204. 


Nathan  Brothers  v.  Shivers. 

Trover  hy  Consignor  against  Agent  of  Common  Carrier  and 
Purchaser  for  Conversion  hy  Illegal  Sale  of  Goods  held  for 
Charges. 

1.  Sale  hy  common  carrier  of  freight ;  good  faith  and  diligence  required. 
An  agent  of  a  common  carrier  is  not  only  held  to  good  faith  in  making  a 
sale  under  the  statute  of  packages  held  for  freight,  but  also  to  reasonable 
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diligence  in  ascertaining  and  giving  notice  of  the  contents  of  the  pack- 
ages. 

2.  Same  ;  ichat  reasonable  diligence  implies. — Reasonable  diligence  in 
such  case  requires  that  the  agent  must  examine  all  external  indicia  and 
marks  on  or  about  the  packages,  and  all  other  sources  of  information, 
reasonably  within  his  reach  ;  but  he  is  neither  required  nor  authorized  to 
break  or  open  the  packages  for  the  purpose  of  ascertaining  their  con- 
tents. 

3.  Same ;  when  agent  and  purchaser  liable  to  owner. — If  the  apent 
knows  the  contents  of  the  packages,  or  has  good  reason  for  believing  what 
they  are,  and,  withliolding  such  knowledge  or  well-founded  belief,  he 
makes  the  sale  to  a  favorite  having  superior  knowledge,  and  at  a  nominal 
price,  this  constitutes  a  fraud  which  subjects  the  perpetrators  to  an  ac- 
tion for  damages,  at  the  suit  of  the  party  injured. 

4.  Same ;  diligence  and  good  faith,  questions  for  the  jury. — Whether  the 
agent  knew,  or  could  have  learned,  or  had  just  grounds  for  belieNnng  what 
were  the  contents  of  the  packages,  and  whether  he  acted  in  good  faith  in 
giving  the  notice  prescribed  by  stdtute,  and  in  making  the  sale,  are  ques- 
tions for  the  jury,  under  appropriate  instructions  from  the  court. 

Appeal  from  Hale  Circuit  Court. 

Tried  before  Hon.  George  H.  Craig. 

Tliis  was  an  action  of  trover,  brought  by  Xathan  Bros,  against 
J.  M.  Shivers  and  A.  M.  Fowlkes,  to  recover  damages  for  the 
alleged  conversion  of  two  barrels,  containing  seventy-nine  17- 
100  gallons  of  whiskey ;  was  commenced  on  30th  July,  1879, 
and  was  tried  on  the  plea  of  the  general  issue,  with  leave  to 
give  in  evidence  any  special  matter  of  defense,  the  trial  result- 
ing in  a  verdict  and  judgment  for  the  plaintiffs. 

As  shown  by  the  bill  of  exceptions,  Xathan  Bros,  shipped 
from  Philadelphia,  Pennsylvania,  on  the  30th  March,  1S78,  the 
two  barrels  of  whiskey  in  controversy,  consigned  to  A.  Stollen- 
werck,  at  Greensboro,  Alabama.  At  that  time  the  Selma,  Ma- 
rion <fe  Memphis  railroad,  a  connecting  line,  running  from  Ma- 
rion Junction,  in  this  State,  to  Greensboro,  was  in  the  posses- 
sion of  the  defendant  Fowlkes,  as  receiver,  by  the  appointment 
of  the  Chancery  Court  of  Perry  county,  and  was  by  him,  as 
such  receiver,  operated  as  a  common  carrier  under  the  orders 
and  direction  of  said  court.  On  6th  April,  1878,  the  whiskey 
was  received  at  Marion  Junction  and  transported  over  said  rail- 
road to  Greensboro.  On  8th  April,  1878,  the  consignee  was 
notified  of  its  arrival,  and  of  the  charges  thereon ;  but  he  re- 
fused to  receive  it,  or  to  pay  the  charges,  on  the  ground  that 
he  had  never  ordered  it  consigned  to  him.  The  two  barrels 
were  described  in  the  "through  freight  list  or  bill  of  lading" 
as  "  2  Bbls.  Wet."  No  demand  having  been  made  for  these 
barrels,  and  the  freight  not  having  been  paid  thereon.  Shivers, 
acting  under  the  direction  of  Fowlkes,  on  the  4th  of  Decem- 
ber, 1878,  advertised  them,  with  other  articles  held  for  charges, 
for  sale  for  the  payment  of  the  charges  thereon,  in  a  newspaper 
published  at  Greensboro;  and  on  the  3d  January,  1879,  the  day 
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appointed  for  the  sale,  they  were  sold  by  Shivers  at  the  depot 
at  Greensboro,  at  public  outcry,  and  were  bid  in  by  him  for 
Fowlkes  at  $12.50,  the  amount  of  the  charges  and  expenses  of 
sale.  In  the  advertisement  of  the  sale  the  barrels  were  de- 
scribed as  "two  barrels,  wet,  consigned  to  A.  Stollenwerck." 
On  11th  January,  1879,  the  two  barrels  were  shipped  to  Marion, 
Alabama,  for  Fowll^es,  and  on  the  same  day  were  sold  by  him 
to  a  party  at  Marion,  as  containing  fifty-seven  gallons  of  whis- 
key, at  $*2.00  per  gallon.  The  whiskey  was  shown  to  have  been 
worth  at  Greensboro  $3.00  per  gallon. 

The  plaintiff  also  introduced  evidence  tending  to  show  that 
both  defendants  knew  or  had  information  of  the  contents  of 
the  barrels  prior  to  the  sale.  Both  Shivers  and  Fowlkes  were 
examined  as  witnesses  on  their  own  behalf,  and  they  testified 
that  they  had  no  knowledge  of  the  contents  of  the  barrels  until 
after  the  sale,  Fowlkes  further  testifying  that  "his  information 
in  respect  thereto  was  confined  to  that  afforded  by  the  through 
freight  list  or  bill  of  lading  which  came  with  the  said  prop- 
erty." The  defendant  Shivers  further  testified,  that  on  the  4th 
of  December,  1878,  he  again  demanded  of  Stollenwerck,  the 
consignee,  the  charges  due  on  the  barrels,  and  that  Stollenwerck 
refused  to  pay  said  charges,  or  to  receive  the  barrels,  "  and  gave 
as  his  reasons  therefor,  that  he  had  never  ordered  them  to  be 
shipped,  and  that  they  contained  stuff  which  had  to  be  'doc- 
tored '  before  it  could  be  sold,  and  he  did  not  wish  to  deal  in 
it.  Until  this  conversation  witness  had  no  information  of  the 
nature  of  the  contents  of  said  barrels,  except  such  as  was  im- 
parted by  the  description  in  the  bill  of  lading  which  came  with 
them,  nor  did  he  know  that  Nathan  Bros,  were  the  consignors 
thereof.  Upon  hearing  that  they  were  consignors,,  he  immedi- 
ately, on  the  same  day,  gave  notice  to,  and  made  demand  on 
them  for  said  freight  and  charges  by  postal  card  mailed  to  them 
at  Philadelphia."  He  further  stated  that  he  saw  on  said  bar- 
rels no  such  brands  as  showed  their  contents  to  be  whiskey ; 
that  whiskey  barrels  were  very  frequently  used  for  the  ship- 
ment of  other  liquids,  such  as  mineral  water,  vinegar,  and  the 
like,  and  that  the  brands  or  inarks  on  such  barrels  very  often 
do  not  show  their  real  contents.  It  was  also  shown  by  the  de- 
fendants, that  it  was  the  usage  and  custom  of  common  carriers^ 
in  advertising  freight  for  sale,  to  describe  it  as  it  was  described 
in  the  freight  list  or  bill  of  lading. 

Exceptions  were  reserved  by  the  defendants  to  charges  given 
by  the  Circuit  Court,  and  to  charges  requested  by  them  and  re- 
fused by  the  court.  The  rulings  of  the  Circuit  Court  in  its- 
instructions  to  the  jury  are,  for  tlie  purposes  of  this  report,  suf- 
ficiently stated  in  the  opinion. 
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Thos.  Seay,  for  appellants. — (1)  The  sale  was  fair  and  in 
exact  accordance  with  the  terms  of  the  statute  (Code  of  1876, 
§  2141);  and  the  sale  was  not  made  until  after  the  goods  had 
been  lying  in  the  depot  for  over  six  months.  (2)  The  descrip- 
tion of  the  property  in  the  advertisement  of  sale  was  the  only 
description  that  could  have  been  obtained  without  committing 
a  conversion  of  plaintiff's  property ;  and  it  was  in  exact  accord- 
ance with  the  bill  of  lading,  and  with  a  well  recognized  and 
established  custom.  (3)  If  the  law  be  as  charged  by  the  court 
below,  a  very  great  and  unnecessary  hardship  rests  upon  com- 
mon carriers;  the  requirement  that  every  package  shall  be  ex- 
amined, and  the  responsibility  incurred  by  an  inaccurate  de- 
scription of  the  goods  would  very  much  embarrass  the  operation 
of  common  carriers,  especially  in  the  centers  of  trade. 

Jas.  E.  Webb,  contra. — (1)  The  sale  of  the  whiskey  was  ille- 
gal, because  a  carrier's  power  to  sell  goods  for  freight  is  purely 
statutory. — Redtield  on  Carriers,  §  2'>3.  For  his  power  to  sell, 
the  carrier  must  rely  on  our  statutes. —Code  1876,  §§  2140-1. 
This  statute,  being  an  inroad  on  the  common  law,  must  be 
strictly  construed,  and  strictly  pursued. — 30  Ala.  591;  20  Ala. 
189;  20  Ala.  544;  19  Ala.  43.  (2)  The  sale  was  illegal,  be- 
cause no  advertisement  describing  the  property  was  made.  The 
advertisement  of  "two  barrels  wet"  did  not  convey  to  the  mind 
of  bidders  the  least  idea  as  to  the  character  of  what  was  to  be 
sold.  The  purpose  of  the  statute,  as  declared  in  Western  Rail- 
rood  Co.  V.  Jiembert,  50  Ala.  25,  is  to  authorize  a  carrier  to  be 
released  from  responsibility  "  without  detriment  to  the  owners 
or  consignee."  (3)  Trover  lies  in  this  case.  See  2  Hilliard  on 
Torts,  pp.  101  and  110;  21  Ver.  204;  44  Maine,  491;  Redf. 
on  Carriers,  p.  220,  §  298;  Chandler  v.  Belden.,  18  John.  157; 
Grade  v.  Palmer^  8  Wheat.  605 ;  2  Wait's  Act.  and  Def .  pp. 
68  and  61 ;  Briggsv.  Boston  R.  R.  Co.,  6  Allen,  246;  33  Me. 
438 ;  Angel  on  Carriers,  §  431,  p.  364,  and  authorities  there 
cited ;  Redf.  on  Carriers,  §§  706,  710,  and  authorities  there 
cited.  (4)  Nathan  Bros,  were  the  proper  parties  to  bring  the 
suit. — Angel  on  Carriers,  §  495,  note  6,  p.  414,  note  1,  p.  415, 
note  3,  p.  415,  and  authorities  cited ;  Swan  v.  Shepperd,  1  M. 
&  R.  224 ;  2  Hilliard  on  Torts,  pp.  443-4,  and  authorities  cited. 

STONE,  J. — In  form,  the  railroad,  in  the  present  case,  ap- 
pears to  have  pursued  the  letter  of  the  law,  in  the  matter  of 
advertising  and  selling  the  packages  or  barrels,  for  the  payment 
of  the  freight  charges.  We  say  the  railroad,  for  all  this  was 
the  act  of  the  railroad,  although  in  fact  done  through  its  agents 
or  employes.  To  the  railroad  corporation  the  freight  charges 
were  due,  the  freight  was  in  the  railroad's  depot,  and  the  cor- 
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poration,  or  its  appointee  or  agent,  could  malie  the  sale.  Cor- 
porations act  by  their  agents  or  officers. — Code  of  1876,  §§  2140 
€t  seq. 

But  in  making  such  sale,  good  faith  and  reasonable  diligence 
must  be  observed.  The  agent  or  agents  entrusted  with  the 
duty,  must  have  employed  reasonable  diligence  in  ascertaining 
the  contents  of  the  barrels;  and  if  they  had  information  of 
what  the  contents  were,  or  could  have  acquired  such  informa- 
tion with  reasonable  diligence,  then  it  became  their  duty  to  give 
notice  of  it,  so  as  to  effect  the  best  sale  they  could.  This  was 
their  duty  to  the  owners  of  the  freight,  and  to  the  railroad  cor- 
poration. If,  knowing  the  contents  of  the  barrels,  or  having 
good  reason  for  believing  what  they  M'ere,  the  agent  selling 
withheld  such  knowledge,  or  well  founded  belief,  and  the  effect 
was  that  the  barrels  were  sold  to  a  favorite,  having  superior 
knowledge,  and  at  a  nominal  price,  this  was  a  fraud  which  would 
subject  the  perpetrators  of  it  to  an  action  for  the  damages,  at 
the  suit  of  the  party  injured.  The  law  will  not  sanction  or  ex- 
cuse such  faithlessness  in  an  agent. —  Sarjeantv.  Blunt,  16  Johns. 
74 ;    Wright  v.  Spencer,  1  Stew.  576. 

The  Circuit  Court  ruled,  in  this  case,  that  the  advertisement 
under  which  defendants  effected  the  sale  was  insufficient,  in 
that  it  did  not  describe  the  contents  of  the  barrels ;  and  that  in 
order  to  give  a  proper  description,  "the  defendants  had  the 
right  to  examine  the  contents  of  the  barrels."  The  description 
given  in  the  advertisement  was  "two  barrels  wet."  The  testi- 
mony was.  that  this  was  the  description  given  of  the  barrels 
in  the  bill  of  lading  which  accompanied  them.  We  feel  justi- 
fied in  inferring  that  this  description  was  intended  to  indicate 
the  contents,  as  distinguished  from  dry  barrels.  These  were 
wet  barrels,  in  the  classification  of  freight.  In  two  respects 
the  Circuit  Court  erred :  J^h'st,  in  holding,  as  matter  of  law, 
that  the  advertisement  was  insufficient ;  and,  secrmd,  in  ruling 
that  the  defendants  were  authorized  to  examine  the  contents  of 
the  barrels.  As  we  have  said,  reasonable  diligence  and  good 
faith  were  exacted.  Reasonable  diligence  implies  that  the 
agent  should  have  examined  all  external  indicia  and  marks,  the 
odor  of  the  barrels,  if  they  emitted  an  odor,  and  all  other 
sources  of  information,  reasonably  within  his  reach.  If,  from 
these  sources,  or  from  any  information  he  may  have  received, 
he  knew,  or  could  have  known  the  contents  with  proximate  ac- 
curacy, then  his  conduct  in  advertising  as  he  did  was  culpable. 
He  should  have  informed  the  public  of  all  he  knew,  or  could 
have  learned  with  reasonable  diligence.  He  stood  in  the  rela- 
tion of  agent,  both  to  the  railroad  corporation  and  to  the  owner 
of  the  barrels,  and  he  owed  to  each  of  them  good  faith.  He 
had  no  authority  to  open  the  barrels  to  ascertain  their  contents. 
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Whether  lie  acted  with  reasonable  diligence  in  ascertaining  the 
contents — whether  he  knew,  could  have  learned,  or  had  just 
grounds  for  believing  what  were  the  contents,  and  whether  he 
acted  in  good  faith  in  giving  the  notice  and  making  the  sale, 
were  questions  ior  the  jury,  under  appropriate  instructions  era- 
bodying  the  principles  abo^e  declared. 

Shivers  testifies  he  bid  iu  the  barrels  for  FoM'lkes,  at  whose 
instance  he  advertised  and  made  the  sale.  Being  his  agent  or 
employe  both  to  sell  and  buy,  we  need  not  inquire  as  to  the 
separate  liability  of  Fowlkes.  The  same  duties  and  liabilities 
rested  on  the  latter,  as  did  on  the  mere  instrument  by  which  he 
effected  the  sale. 

Reversed  and  remanded. 


Cowley  V.  Shelby,  Trustee. 

Bill  in  Equity  to  Foreclose  Mortgage. 

1.  When  an  agreement  is  res  inter  alios  acta. — Whe;re  an  owner  of  a 
tract  of  land  sold  it  on  a  credit,  and  the  purchaser  having  failed  to  pay 
the  purchase-money,  by  agreement  between  the  parties,  another  was  sub- 
stituted as  purchaser,  who  assumed  the  payment  of  the  purchase-money, 
and  to  whom  a  conveyance  was  afterwards  made  by  the  vendor,  an  agree- 
ment made  between  the  first  and  second  purchasers  prior  to  the  execu- 
tion of  the  conveyance,  that  the  second  purchaser  should  be  put  in  pos- 
session of  the  laud  at  a  given  date,  is,  as  to  the  vendor,  res  inter  alios 
acta,  and  is  not  binding  on  him. 

2.  When  terms  of  mortgage  can  not  be  varied  by  parol. — In  a  suit  in 
equity  for  the  foreclosure  of  a  mortgage  on  land,  it  is  not  competent  for 
the  mortgagor  to  prove  bv  parol  evidence  that  he  intended  to  convey 
an  interest  in  the  land  different  from  that  specified  in  the  mortgage. 

3.  Discharge  of  prior  mortgage  enures  to  benefit  of  junior  mortgagee: 
Where  two  mortgages  on  the  same  land  are  executed,  the  second  or  junior 
mortgagee  acquires  all  the  rights  of  the  mortgagor,  subject  to  the  condi- 
tions of  his  mortgage,  and  to  the  prior  incumbrance  ;  and  hence,  the  dis- 
charge of  the  prior  mortgage,  by  a  payment  of  the  debt  secured  thereby, 
enures  to  the  benefit  of  the  junior  mortgagee,  and  not  to  the  benefit  of 
the  mortgagor. 

4.  Mortgage;  when  secured  note  sufficiently  identified. — A  note  is  suffi- 
ciently identified  as  being  the  note  secured  by  a  mortgage,  when  it  is 
identical  witii  the  note  described  in  the  mortgage,  as  secured  thereby,  in 
dates,  amount  and  in  the  names  of  the  maker  and  payee,  although,  in 
the  mortgage,  the  payee  is  described  as  trustee,  while  in  the  note  the^ 
word  as  between  the  name  of  the  payee  and  the  word  "  trustee "  is 
omitted. 

Appeal  from  Madison  Chancery  Court. 
The  record  does  not  disclose  the  name  of  the  chancellor  be- 
fore whom  the  cause  was  heard. 
Vol.  lxxi. 
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The  l)ill  in  this  cause  was  filed  on  13th  January,  1879,  by 
David  D.  Shelby,  as  trustee  under  a  certain  deed  of  trust, 
against  Matthew  M.  Cowley  and  William  M.  Tiozell,  and  their 
wives,  to  foreclose  a  mortgage  on  lands,  executed  by  the  de- 
fendants to  the  complainant.  The  complainant,  as  trustee,  be- 
ing seized  and  possessed  of  a  certain  tract  of  land  in  Madison 
county,  sold  the  same  to  one  Simmons  on  a  credit,  agreeing  to 
execute  a  conveyance  of  the  land  on  payment  of  the  purchase- 
money.  Simmons  failed  to  pay  for  the  land,  and,  by  agreement 
between  the  parties,  Matthew  M.  Cowley  and  William  M.  Ro- 
zell  were  substituted  as  purchasers,  they  agreeing  to  pay  the 
complainant  the  balance  due  from  Simmons,  principal  and  in- 
terest, for  which  they  jointly  executed  two  notes,  dated  4th 
August,  1877,  one  for  $1,740.60,  payable  on  1st  January,  1878, 
and  the  other  for  $1,860.60,  payable  on  1st  January,  1879 ;  and 
the  complainant  executed  a  deed  conveying  said  land  to  them, 
they,  together  with  their  wives,  at  the  same  time  executing  to 
him  the  mortgage  which  is  sought  to  be  foreclosed,  as  security 
for  the  payment  of  the  notes.  The  notes  are  payable  to  "  Da- 
vid D.  Shelby,  Trustee,"  while  the  notes  secured  by  the  mort- 
gage are  described  therein  as  payable  to  "  David  D.  Shelby,  as 
trustee,  etc."  The  mortgage  conveys  not  only  the  land  above 
mentioned,  but  also  '^whatever  right,  title  or  interest,  legal  or 
equitable,  which  they,  the  said  Mathew  M.Cowley  and  his  wife, 
Martha  E.  Cowley,  have  in  and  to "  another  tract  of  land  in 
said  county,  which  Matthew  M.  Cowley  had  previously  pur- 
chased from  the  complainant,  as  such  trustee,  on  a  credit,  of 
the  purchase-money  of  which  he  had  paid  about  $1,000,  leav- 
ing a  balance  of  about  the  same  amount  unpaid.  Afterwards, 
and  before  this  bill  was  filed,  this  balance  was  also  paid  by 
Cowley.  When  the  last  mentioned  tract  was  sold  to  Cowley, 
he  and  his  wife  executed  a  mortgage  to  the  complainant,  secur- 
ing the  purchase-money ;  and  this  mortgage  is  referred  to  in 
the  mortgage  sought  to  be  foreclosed.  The  notes  executed  by 
Cowley  and  Ilozell  are  set  out  in  the  bill,  in  hoeo  verba,  and 
the  mortgage  securing  them  is  made  an  exhibit. 

The  defendants  filed  a  joint  answer,  and  asked  that  it  might 
be  taken  and  considered  as  a  cross-bill.  In  their  answer  they 
admit  the  execution  of  the  mortgage,  and  of  two  notes  secured 
thereby,  but  deny  that  the  notes  set  out  in  the  bill  are  the  notes 
they  signed  or  are  the  notes  secured  by  the  mortgage.  They 
further  alleged  that  at  the  time  of  the  execution  of  the  mort- 
gage, it  was  expressly  agreed  that,  as'  to  the  tract  containing 
one  hundred  and  sixteen  acres,  the  mortgage  should  only  in- 
clude and  embrace  the  interest  which  Cowley  had  therein,  and 
that  his  interest  was  then  estimated  at  $1,000;  that  said  mort- 
gage was  only  intended  to  be  an   incumbrance  on  said  tract  to 
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the  extent  of  $1,000,  which  they  offer  to  pay ;  and  that  the  first 
mortgage  was  not  discharged  "  for  the  benefit  of  the  said  sec- 
ond mortgage,  but  for  the  sole  benefit  of  Cowley  and  wife, 
and  for  the  purpose  of  placing  the  land  conveyed  thereby  in 
such  condition  as  would  enable  them  to  "  raise  money  on  it  and 
pay  off  said  one  thousand  dollars,  and  discharge  the  same  from 
said  second  mortgage."  It  is  further  averred,  that  Cowley  and 
Rozell  purchased  the  lands  in  January,  1877,  with  the  distinct 
understanding  and  agreement,  that  they  should  have  immediate 
possession  thereof ;  but  that  the  trade  was  not  consummated,  and 
possession  not  given  them  until  in  August,  1877,  and  that  they 
were  thereby  damaged  in  the  sum  of  $1,000,  which  they  seek 
to  set  off  against  the  complainant's  demand.  The  facts  from 
which  the  damages  are  claimed  to  have  resulted  are  averred, 
but  a  statement  thereof  is  not  necessary  to  an  understanding  of 
the  opinion.  The  complainant  in  the  original  bill  answered  the 
cross-bill,  averring  the  identity  of  the  notes  set  out  in  the  orig- 
inal bill  with  those  secured  by  the  mortgage,  and  that  he  had 
no  individual  interest  therein;  denying  any  agreement  in  refer- 
ence to  the  tract  containing  one  hundred  and  sixteen  acres 
other  than  that  evidenced  by  the  mortgage,  and  denying  any 
agreement  on  his  part  to  deliver  immediate  possession  of  the 
lands  to  the  defendants.  He  also  incorporated  into  his  answer 
a  demurrer  to  the  cross-bill. 

The  deposition  of  the  defendant  Matthew  M.  Cowley  was  read 
in  evidence  on  behalf  of  the  defendants.  He  testified  that  he 
considered,  at  the  time  he  executed  the  mortgage,  that  the  tract 
containing  one  hundred  and  sixteen  acres  was  bound  only  to 
the  extent  of  $1,000,  the  amount  which  he  had  paid  thereon, 
and  that  the  mortgage  was  executed  with  that  understanding 
on  his  part ;  but  he  does  not  testify  to  any  positive  agreement 
to  that  effect.  He  further  testified  that  he  had  an  agreement 
with  Simmons,  in  January,  1877,  that  he  and  Rozell  were  to 
have  the  immediate  possession  of  the  land  which  they  purchased 
from  complainant,  but  that  he  did  not  have  any  agreement  with 
the  complainant  to  that  effect.  To  this  testimony  the  complain- 
ant objected,  and  his  objection  was  sustained  by  the  court. 

On  the  hearing,  had  on  pleadings  and  proof,  a  decree  was 
rendered,  foreclosing  the  mortgage  as  prayed ;  and  that  decree 
and  the  ruling  on  the  evidence  above  noted  are  here  assigned 
as  error. 

Brandon  &  Jones,  for  appellants. 

Walker,  &  Shelby,  contra. 

SOMERYILLE,  J. — The  contract  between   the  appellant 
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Cowley  and  Simmons,  by  which  the  latter  agreed  to  put  Cow- 
ley in  possession  of  the  lands  in  controversy  by  a  given  date, 
was  7'es  inter  alios  so  far  as  concerns  the  appellee,  Shelby.  It 
is  not  shown  that  Shelby  had  anything  whatever  to  'do  with  this 
agreement,  and  it  can  not  be  made  the  basis  of  any  claim  of 
damages  against  him  in  this  suit. 

It  was  very  clearly  not  competent  for  the  appellant  to  prove 
by  parol  evidence  that  he  intended  to  mortgage  an  interest  in 
the  land,  described  as  a  tract  containing  one  hundred  and  six- 
teen acres,  different  from  that  specified  in  the  mortgage  exe- 
cuted to  Shelby  by  him,  dated  August  4,  ,1877.  This  would  be 
a  most  manifest  violation  of  a  well  established  rule,  which  for- 
bids the  admission  of  extrinsic  evidence  for  the  purpose  of  vary- 
ing the  legal  effect  of  written  instruments.  The  mortgage  it- 
self must  be  the  sole  expositor  of  its  own  terms,  as  between  the 
parties  to  it  at  least. — 1  Brick.  Dig.  p.  865,  §  866  et  seq.j  Cun- 
ningham V.  Milner,  56  Ala.  522. 

Where  a  mortgage  is  given  on  real  estate,  the  mortgagor  is 
regarded  as  the  owner  of  the  fee,  as  against  all  the  world  ex- 
cept the  mortgagee. — Denbyv.  Mellgrew^  58  Ala,  147.  In  cases 
where  more  than  one  mortgage  is  given  on  the  same  property, 
the  second  or  junior  mortgagee  acquires  all  the  rights  of  the 
mortgagor,  subject  to  the  condition  of  his  mortgage,  and  to  the 
pre-existing  incumbrances,  and  when  the  latter  are  removed, 
it  is  as  if  they  had  never  existed.  The  discharge  of  such  prior 
incumbrances,  therefore,  must  enure  to  the  benefit  of  the  jun- 
ior mortgagee,  and  not  to  that  of  the  mortgagor,  although  he 
may  himself  discharge  them, — Gardner  v.  Morrison,  12  Ala. 
547;  1  Jones  on  Mortg.  §  679,  §  676,  and  §  11.  Even  where 
the  junior  mortgagee  removes  such  incumbrances,  in  order  to 
protect  his  own  title,  there  can  be  no  redemption  of  the  mort- 
gaged property  by  the  mortgagor  without  reimbursement. 
Grigg  v.  Banks,  59  Ala  311. 

The  notes  copied  in  complainant's  bill  were  sufficiently  ident- 
ified as  being  the  same  intended  to  be  secured  by  the  mortgage. 
They  were  identical  in  dates,  amounts,  in  the  names  of  the 
maker  and  of  the  payee,  and  contained  a  recital  that  they  were 
given  for  the  purchase-money  of  land.  It  is  true  that  the 
mortgage  purported  to  be  given  to  secure  notes  executed  to 
Shelby  as  trustee,  etc.,  and  in  the  notes  themselves  the  word 
as  is  omitted  before  the  word  trustee,  rendering  the  phrase 
following  the  payee's  name  a  mere  descrijptio  jpersonm.  This 
omission  was,  however,  supplemented,  if  such  was  needed,  by 
an  averment  on  the  part  of  the  trustee,  Shelby,  disclaiming  any 
individual  or  personal  interest  in  the  notes.  This  was  explana- 
tory of  possession,  and  admissible  evidence  in  behalf  of  the 
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trustee  as  a  declaration  against  interest. — Chambers  v.  Falk- 
ner,  65  Ala.  448. 

It  is  needless  to  consider  the  objections  to  evidence  inter- 
posed by  the  appellant,  as  they  would  be  unavailing  to  affect 
this  decision,  even  if  they  were  well  taken. 

The  decree  of  the  chancellor  is  affirmed. 


Tutw  iler  v,  Dunlap. 

£ill  in  Equity  to  Foreclose  Mortgage. 

1.  Bill  to  foreclose ;  subsequent  purchaser  proper  party. — An  adminis- 
trator having  executed  a  mortgage  on  lands  to  indemnify  the  sureties  on 
his  official  bond,  reserving  possession  to  himself  until  his  liability  should 
be  judicially  ascertained,  a  subsequent  purchaser  under  execution  against 
the  administrator,  prior  to  the  settlement  of  his  administration,  holds  in 
subordination  to  the  rights  of  the  sureties  under  the  mortgage ;  and  one 
of  the  sureties,  ha\ang  paid  the  decree  rendered  against  them  and  their 
principal  on  settlement  of  his  administration  in  a  court  of  equity,  lyiay 
maintain  a  bill  to  foreclose  the  mortgage  against  the  mortgagor  and  the 
purchaser  at  execution  sale,  the  latter  having  recovered  possession  by 
action  at  law  against  the  mortgagor. 

2.  Bill  to  foreclose  mortgage  executed  by  administrator  to  indemnify 
surety;  averment  of  administrator's  default. — The  bill  in  such  case  must 
show,  by  appropriate  averments,  that  the  administrator  was  in  default; 
and  averments  of  the  filing  of  the  bill  in  the  administration  suit,  and  of 
the  proceedings  had,  and  decree  rendered  therein,  are  insufficient  as 
against  the  purchaser,  who  was  not  a  party  to  that  suit. 

3.  Effect  of  decree  as  evidence. — The  decree  rendered  in  the  adminis- 
tration suit  does  not  conclude  the  purchaser,  and  is  competent  e\'idence 
against  him  in  the  foreclosure  suit  merely  to  prove  the  fact  of  its  rendi- 
tion, and  amount;  it  is  not  competent  evidence,  as  against  him,  of  the 
liability  or  default  of  the  administrator. 

4.  Cross-bill;  when  can  not  be  maintained. — In  a  suit  for  the  foreclos- 
ure of  such  mortgage,  the  mortgagor  can  not  maintain  a  cross-bill  to  have 
the  execution  and  levy  under  which  the  purchaser  bought,  declared  void. 
Such  claim  is  purely  a  legal  demand  between  the  mortgagor  and  the  pur- 
chaser, a  co-defendant,  in  which  the  complainant,  the  mortgagee,  has  no 
concern  whatever,  and  is  not  the  proper  subject  for  a  cross-bill. 

Appeal  from  Greene  Chancery  Court. 

Heard  before  Hon.  A.  W.  Dillard. 

The  bill  in  this  cause  was  filed  on  31st  October,  1877,  bv 
Robert  B.  Dunlap  against  Henry  A.  Tutwiler,  A.  S,  Steele  and 
others,  to  foreclose  a  mortgage  on  lands  executed  by  the  defend- 
ant Steele  to  the  complainant  and  others.  The  averments  of 
the  bill  necessary  to  a  proper  understanding  of  the  opinion,  are 
stated  in  the  opinion.  The  defendant  Tutwiler,  who  was  in 
possession  of  part  of  the  mortgaged  premises,  claiming  title  un- 
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del"  sheriff's  sale  made  under  an  execution  issued  from  the  Pro- 
bate Court  of  Greene  County  after  the  execution  of  the  mort- 
gage, answered  the  bill,  incorporating  in  his  answer  a  demurrer, 
the  grounds  of  which  may  be  stated  as  follows :  1.  That  it  ap- 
pears from  the  bill  that  the  lands  which  are  sought  to  be  sold 
under  the  mortgage,  or  so  much  thereof  as  are  held  and  claimed 
by  this  defendant,  were  recovered  by  the  judgment  of  the  Cir- 
cuit Court  of  Greene  county,  and  that  he  was  put  into  possession 
thereof  by  the  sheriff  under  a  writ  of  possession ;  and  that  he 
is  in  the  adverse  possession  of  the  said  lands  under  an  independ- 
ent legal  title,  and  in  no  wise  holds  the  same  in  subordination  to 
the  right  or  title  of  A.  S.  Steele,  the  mortgagor  of  the  complain- 
ant. 2.  That  a  court  of  equity  has  no  right  to  foreclose  the  said 
mortgage  as  against  tiie  adverse  possession  and  independent 
title  of  defendant  to  the  lands  recovered  by  him.  3.  That  a 
court  of  equity  has  no  right  or  power  to  decide  upon  the  con- 
flicting rights  and  titles  of  complainant  under  his  mortgage,  and 
of  defendant  under  his  purchase  at  sheriff's  sale.  4.  That  the 
mortgage  sought  to  be  foreclosed,  as  shown  by  the  bill,  contains 
a  power  of  sale,  and  that  the  complainant's  remedy  at  law  is 
complete  and  adequate.  The  defendant  Tutwiler  also  moved 
to  dismiss  the  bill  for  want  of  equity. 

The  defendant  Steele  answered  the  bill,  and  also  filed  a  cross- 
bill, charging,  upon  allegations  contained  therein,  that  the  exe- 
cution issued  out  of  the  Probate  Court  of  Greene  county,  under 
which  the  lands  bought  by  Tutwiler  were  sold,  and  the  levy  and 
sale  made  thereunder  were  void,  and  seeking  to  have  them  so 
declared  and  decreed ;  and  that  he  be  decreed  the  owner  of  the 
equity  of  redemption  free  from  any  and  all  claims  of  the  said 
Tutwiler,  and  further  that  he  be  entitled  to  redeem.  The  view 
taken  of  the  cross-bill  by  this  court  renders  it  unnecessary  to 
set  out  its  averments.  To  the  cross-bill  the  defendant  Tutwiler 
interposed  a  demurrer,  assigning,  among  other  grounds,  that 
the  bill  has  no  equity,  because  it  is  not  confined  to  the  subject- 
matter  of  the  original  bill,  but  introduces  new  and  distinct 
matters  not  involved  in  the  original  bill;  and  that  it  is  not  con- 
nected with  or  necessary  to  the  decision  of  the  matters  contained 
in  the  original  bill.  He  also  moved  to  dismiss  the  cross-bill  for 
want  of  equity. 

The  demurrer  to  the  original  bill  was  overruled ;  and  upon 
final  hearing,  had  upon  pleadings  and  proof  in  both  the  original 
and  cross  suits,  the  chancellor  caused  a  decree  to  be  entered, 
granting  the  complainant  in  the  original  bill  the  relief  prayed, 
overruling  the  demurrer  to  the  cross-bill,  and  the  motion  to 
dismiss  it  for  want  of  equity,  declaring  that  the  execution  issued 
out  of  the  Probate  Court  of  Greene  county,  under  which  the 
lands  purchased  by  Tutwiler  were  sold,  and  the  levy  and  sale 
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made  thereunder  were  void,  and  perpetually  enjoining  Tutwiler 
from  asserting  any  claim  or  title  under  his  purchase.  From 
that  decree  the  defendant  Tutwiler  appealed  to  this  court,  and 
here  assigns  as  error  these  several  rulings  of  the  Chancery  Court, 
and  also  its  ruling  on  the  admissibility  of  certain  evidence  of- 
fered by  the  complainant  in  the  original  bill,  which  is  sufficiently 
indicated  in  the  opinion. 

Webb  &  Tutwiler,  for  appellant,  after  discussing  other  ques- 
tions raised  by  the  record,  but  not  passed  on  by  the  court,  contend- 
ed :  (1)  The  cross-bill  is  not  germane  to  the  original  bill,  but "  re- 
lates to  matters,  rights  or  equities  which  have  no  connection  with 
it,  and  which  are  independent  and  distinct  from  the  matter  and 
object  of  the  original  bill.  A  cross-bill,  not  pertinent  to  the 
original  bill,  and  which  seeks  no  relief  against  complainant,  is 
without  equity,  and  should  be  dismissed." — Andrews  v.  Hob- 
sori's  Adrn'r,  23  Ala.  219,  and  authorities  there  cited;  Conti- 
tiental  Life  Ins.  Co.  v.  Webb,  54  Ala.  68"< ;  Winn  v.  Dillard., 
60  Ala.  369.  (2)  The  record  and  decree  in  the  case  of  Harriet 
M.  and  Mary  F.  Steele  v.  Andrew  S.  Steele  and  others,  to  which 
the^ appellant  was  a  stranger,  are  not  evidence  against  him  of 
the  facts  necessary  to  autliotize  that  decree,  to- wit :  that  A.  S. 
Steele,  as  administrator  of  E.  B.  G.  Steele,  owed  Harriet  M.  and 
Mary  F.  Steele  $2,500.— 7>a?/  v.  Smith  <&  Shields,  33  Ala. 
469;  2  Starkie  on  Ev.  183-4;  29  Ala,  147;  25  Ala.  161;  17 
Ala.  681 ;  9  Ala.  973 ;  56  Ala.  356.  The  appellant  was  neither 
party  nor  privy  to  any  one  who  was  a  party  in  that  suit. — Floyd 
V.  Bitter's  Adm'r,  56  Ala.  356. 

Coleman,  Clarke  &  McQueen,  for  the  appellee  Robert  B. 
Dunlap.  •  (1)  There  can  be  no  doubt  of  the  equity  of  the  orig- 
inal bill,  and  that  the  demurrer  thereto  was  properly  overruled. 
A  portion  of  the  lands  conveyed  in  the  mortgage  was  not  in- 
cluded in  Tutwiler's  purchase.  Both  Andrew  S.  Steele,  and 
Tutwiler  were,  therefore,  necessary  parties. — Minis  v.  Mims^ 
35  Ala.  23 ;  19  Ala.  213^  (2)  Conceding  that  the  execution 
under  which  the  land  was  sold  was  not  void,  Tutwiler  bought 
only  the  equity  of  redemption  in  the  lands  purchased  by  him, 
and  he  was  "subrogated  to  all  ths  rights  of  Steele,  and  subject- 
ed to  all  his  disabilities."— Code  of  1876,  §  3209;  Coker  v. 
WhiUock,  Trustee,  54  Ala.  180 ;  Welsh  v.  Phillivs,  54  Ala. 
309;  Childress  v.  Monette,  54  Ala.  317;  Carlisle  v.  Wilkins,^! 
Ala.  371 ;  Perkim  &  Elliott  v.  Mayfield,  5  Porter,  182 ;  2  Brick. 
Dig.  p  375,  §35.  (3)  The  record  and  decree  in  the  case  of  Harriet 
M.  and  Mary  F.  Steele  -y.  A.  S.  Steele,  et  al.,  was  merely  cumulative 
testimony.  The  material  facts,  and  the  payment  and  satisfaction  of 
the  decree  by  Dunlap,  the  surety,  had  been  admitted  by  Tutwiler's 
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answer ;  but  tlie  answer  set  up  that  this  decree  was  a  consent  de- 
cree, which  had  been  procured  by  the  fraud  of  Dunlap  in  re- 
fusing to  take  an  appeal  to  the  Supreme  Court,  and  that  said 
decree  was  in  no  way  binding  on  him.  There  is  no  evidence 
of  any  fraud.  It  is  true  that  Tutwiler  was  not  a  party  to  this 
decree,  and  that  he  is  not  bound  by  it ;  but  it  is  competent  evi- 
dence to  show  that  Steele  on  a  final  settlement  of  his  adminis- 
tration of  the  estate  of  E.  B.  G.  Steele,  deceased,  in  the  chan- 
cery court,  was  due  $2,500,  and  that  a  decree  for  that  amount 
was  rendered  against  Steele  and  his  sureties ;  and  that  Dunlap, 
being  one  of  them,  was  bound  to  pay  the  decree.  Tutwiler 
has  no  right  to  complain  that  there  was  no  appeal  to  the  Su- 
preme Court.  He  was  in  no  way  injured  because  an  appeal 
was  not  taken. — Burge  on  Suretyship,  Book  4,  Chap.  1,  p.  357 ; 
Preslar  v.  Stallworth,  37  Ala.  402 ;  Cam  v.  Burns,  6  Ala.  780 ; 
5  Wait's  Act.  &  Def .  pp.  204-7. 

Snedecor,  Cockeell  &  Head,  for  the  appellee  A,  S.  Steele, 
after  discussing  other  questions  raised  by  the  record,  contend- 
ed :  The  suhject-matter  of  the  original  bill  is  the  foreclosure  of 
the  mortgage,  under  the  judicial  ascertainment,  under  the  facts 
put  in  issue,  of  the  rights  and  interests  of  Tutwiler  in  and  to 
the  lands  embraced  in  the  mortgage.  The  cross-bill  exhibited 
by  A.  S.  Steele  sets  up  more  at  large  the  facts  which  invalidate 
the  claim  of  Tutwiler  to  the  lands,  and  prays  the  court  to  de- 
cide upon  the  rights  of  all  the  parties.  In  this  view,  the  court, 
under  the  allegations  of  the  original  bill,  if  a  cross-bill  had  not 
been  filed,  "seeing"  that  persons  of  opposite  interests  are  co- 
defendants,  that  the  court  can  not  determine  their  opposing 
interests  upon  the  bill  already  filed,  and  that  the  determination 
of  their  interests  is  yet  necessary  to  a  complete  decree  upon  the 
subjectrinatter  of  the  suit,  will  direct  a  bill  to  be  filed  in  order 
to  bring  the  riglits  of  all  the  parties  fully  and  properly  before 
it.— Dan.  Ch.  Prac.  (4th  Ed.)  p.  1550. 

STONE,  J. — Andrew  S.  Steele,  in  July,  1859,  was  appointed 
administrator  of  the  estate  of  E.  B.  O.  Steele,  deceased,  and 

fave  bond  with  Kobert  B.  Dunlap  as  one  of  his  sureties.  In 
ebruary,  1872,  the  said  Andrew  S,  Steele,  not  having  settled 
up  his  said  administration,  made  a  mortgage  with  power  of  sale, 
and  therein  conveyed  to  Robert  B.  Dunlap  and  others,  his  sure- 
ties, a  tract  of  land  of  some  thirteen  hundred  acres,  to  indemnify 
them  against  their  liability  as  his  sureties.  The  mortgage 
stipulated  that  A.  S.  Steel,  the  mortgagor,  was  to  retain  posses- 
sion of  the  lands,  until  his  liability  as  administrator  was  ascer- 
tained and  determined  by  a  proper  decree  of  the  court  having 
jurisdiction  thereof.  In  the  spring  of  1874,  under  execution 
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from  the  Probate  Court  of  Greene  county,  Henry  A.  Tutwiler 
purchased  eight  or  nine  hundred  acres  of  the  mortgaged  land 
at  sheriff's  sale,  and  received  the  sheriff's  deed  therefor.  The 
charge  of  Dunlap's  bill  in  reference  to  said  sale  is,  that  the  sher- 
iff •'  sold  all  the  right,  title,  claim  and  interest  of  the  said  An- 
drew S.  Steele  in  and  to  said  lands,"  and  Tutwiler  became  the 
purchaser.  No  issue  was  made  on  this  averment  of  the  bill, 
except  that  it  is  claimed  under  the  cross-bill  that  the  executions 
under  which  Tutwiler  purchased  were  void  as  against  A.  S. 
Steele.  This  question  we  will  consider  further  on.  Soon  after 
his  purchase,  Tutwiler  instituted  his  statutory  real  action 
against  Steele  for  the  recovery  of  said  lands,  and  did  recover 
them  by  the  judgment  of  the  court.  That  judgment  was  af- 
firmed on  appeal  to  this  court. — Steele  v.  TuUoilei\  57  Ala.  113. 
In  July,  1877,  Tutwiler  was  put  in  possession  of  said  lands  un- 
der his  recovery,  and  was  in  possession  when  this  bill  was  filed 
by  Dunlap — November  22d,  1877. 

In  May,  1875,  the  children,  distributees  of  E.  B.  G.  Steele, 
filed  a  bill  against  A.  S.  Steele  and  his  sureties,  including  said 
Dunlap,  to  have  a  settlement  of  the  said  administration,  and  to 
recover  their  distributive  interests.  At  the  June  term  of  the 
court,  1877,  a  decree  was  rendered  in  favor  of  the  complain- 
ants in  said  cause  and  against  Steele  and  his  sureties  for  twenty- 
five  hundred  dollars,  which  Dunlap,  the  onl}"-  solvent  party,  has 
had  to  pay.  This  bill  is  filed  by  him  to  obtain  reimbursement 
out  of  the  property  mortgaged.  There  was  a  demurrer  to  the 
bill,  assigning  many  grounds,  and  also  a  motion  to  dismiss  on 
a  sjDecified  ground.  There  was  nothing  in  either  of  the  objec- 
tions specified.  There  is,  however,  a  defect  in  the  bill,  in  this, 
that  it  does  not  aver  that  Steele,  the  administrator,  was  in  de- 
fault as  such  administrator,  or  that  he  owed  anything  by  virtue 
of  his  administration.  The  averment  is,  that  "on  or  about  the 
26th  day  of  May,  1875,  the  heirs  at  law  of  Ezekiel  13.  G,  Steele, 
to-wit,  Harriet  M.  Steele  and  Mary  F.  Steele,  filed  their  bill  in. 
this  court  against  Andrew  S.  Steele  as  the  administrator  of  the 
said  E.  B.G.Steele  and  his  sureties  on  his  said  bond,  to-wit,  your 
orator  and  Sidney  P.  Steele,  calling  the  said  Andrew  S.  Steele 
to  a  full  and  final  settlement  of  his  administration.  Whereupon 
such  proceedings  were  had  in  said  cause,  that  a  final  decree  was 
rendered  therein  at  the  June  term,  1877,  in  favor  of  complain- 
ants against  said  defendants,  for  the  sum  of  twenty-five  hun- 
dred dollars  and  costs  of  suit.  All  of  which  will  more  fully 
appear  by  the  papers  in  said  cause,  and  the  decree  thereon  ren- 
dered; and  so  much  as  may  be  necessary  will  be  put  in  evidence 
on  the  trial  of  this  cause."  The  foregoing  is  a  copy  of  all  the 
bill  contains,  tending  to  show  A.  S.  Steele  as  administrator  ow'ed 
the  complainants  anything.     It  is  wholly  insuflScient.    Tutwiler 

Vol.  lxxi. 


1881.]  OF  ALABAMA.  131 

[Tutwiler  v.  Dunlap.J 

was  not  a  party  to  that  suit,  and  was  not  concluded  by  anything 
found  or  determined  in  that  cause.  It  was  res  inter  alios  acta 
— a  proceeding  to  which  he  could  not  be  a  party,  and  there  was 
no  privity  between  him  and  either  of  the  parties  to  that  suit, 
which  could  make  the  adjudication  binding  on  him.  True,  his 
rights  were  subordinate  to  those  of  Dunlap,  but  he  was  entitled 
to  his  day  in  court,  to  controvert  the  extent  of  Dunlap's  superior 
right,  or  whether  in  fact  he  had  any. — Snodgrass  v.  Br.  BanJc, 
25  Ala.  161;  Troy  v.  Smith.  33  Ala.  469;  Marshall  v.  Groom, 
60  Ala.  121 ;  Donley  v.  McKieman,  62  Ala.  34;  Xankford  v. 
Green,  62  Ala.  314;  Floyd  v.  Bitter,  56  Ala.  356. 

There  was  objection  to  the  admission  in  evidence  of  the  de- 
cree rendered  in  the  case  of  Harriet  M.  and  Mary  F,  Steele 
V.  Andrew  S.  Steele,  Dunlap  et  al.  This  objection  was  rightly 
overruled.  The  record  was  competent  evidence  against  the 
whole  world  to  prove  the  fact  of  its  rendering,  and  the  amount 
of  it.  Therefore  it  was  properly  a.dmitted  in  evidence.  It 
was  also  evidence  against  Andrew  S.  Steele,  the  mort- 
gagor, to  prove  his  liability  to  Dunlap,  by  judicial  ascertain- 
ment in  a  suit  to  which  they  were  both  parties.  As  against 
Tutwiler,  it  was  evidence  to  prove  rem  ijpsam,,  and  nothing  else. 
It  was  no  evidence  of  the  facts — the  devastavit  of  A.  S.  Steele 
— on  which  it  rested.  The  present  case  is  even  stronger  than 
this.  That  decree  was  rendered  by  consent  of  parties.  And  that 
decree  was  the  only  evidence  offered  in  the  court  below,  to 
prove  A.  S.  Steele's  default,  for  which  Dunlap  had  been  made 
liable.  The  cliancellor  erred  in  granting  relief  on  this  testi- 
mony against  Tutwiler. 

With  the  exception  of  the  omitted  averment,  indicated  above, 
the  bill  clearly  contains  equity ;  and  if  it  be  shown  that  A.  S. 
Steele  was  in  default  to  the  distributees  of  E.  B.  G.  Steele,  and 
the  amount  of  such  default,  which  Dunlap  has  been  required 
to  pay,  to  that  extent  Dunlap  is  entitled  to  relief.  The  decree 
of  the  chancellor,  granting  relief  on  the  original  bill,  must  be 
reversed,  and  the  cause  remanded,  at  the  cost  of  Dunlap,  the 
appellee. 

It  is  objected  to  tlie  cross-bill  of  A.  S.  Steele  that  it  is  not 
germane  to  the  original  suit,  and  should  not,  therefore,  have 
been  entertained.  The  purpose  of  the  original  bill,,  as  we  have 
seen,  was  to  foreclose  a  mortgage  made  by  A.  S.  Steele  to  Dun- 
lap and  others.  Tutwiler  was  a  necessary  party,  because  he  was 
in  possession,  and  claimed  a  part  of  the  land  by  a  title  later  in 
its  acquisition  than  the  date  of  the  mortgage  under  which  Dun- 
lap claimed.  The  purpose  of  the  cross-bill  was  to  recover,  not 
from  Dunlap,  but  from  Tutwiler,  a  co-defendant,  the  residuum 
of  the  land,  left  after  satisfying  Dunlap's  mortgage.  _  A  cross- 
bill is,  in  its  nature  and  purposes,  defensive  to  the  original  bill. 
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If  its  object  and  effect  be  not  to  defeat  a  recovery  by  complain- 
ant, in  whole  or  in  part,  or  to  modify  the  relief  the  complain- 
ant obtains,  then  it  is  not  defensive  in  its  purpose,  and  is  not 
fermane  to  the  bill. — Davis  v.  Cook,  65  Ala.  617 ;  Cont.  Life 
ns.  Co.  V.  Webh,  54  Ala.  688 ;  Winn  v.  Dillard,  60  Ala.  369, 
and  authorities  cited.  The  claim  set  up  in  the  cross-bill  is  alone 
between  Steele  and  Tutwiler,  is  a  purely  legal  demand  in  which 
Dunlap  has  no  concern  whatever,  and  is  not  a  proper  subject 
for  a  cross-bill.  The  decree  of  the  chancellor  on  the  cross-bill 
is  reversed,  and  a  decree  here  rendered,  dismissing  it  at  the  costs 
of  A.  S.  Steele. 


Hames,  Adm'r,  !?•  Brownlee. 

Trespass  quare  cLausum  f  regit. 

1.  Evidence;  provinces  of  the  court  and  jury. — While  it  is  the  province 
of  the  jury  to  determine  the  weight  and  sufficiency  of  evidence,  after  it 
has  been  introduced,  it  is  always  a  question  for  the  court  to  decide, 
whether  there  be  any  e\'idence  on  a  particular  point  in  a  cause ;  and  it  is 
error  for  the  court  to  submit  that  question  to  the  jury. 

2.  Parol  evidence  of  contents  of  written  instrument;  when  inadmissible. 
When  a  relevant  fact  consists  of  the  substance  of  a  document  or  record, 
the  writing  niust  be  produced  as  the  best  evidence  of  its  own  terms ;  and 
until  its  absence  is  satisfactorily  explained,  the  fact  can  not  be  proved 
by  parol. 

Appeal  from  Calhoun  Circuit  Court. 

Tried  before  Hon.  LeRoy  F.  Box. 

This  was  an  action  of  trespass  quare  claiisum  f regit,  brought 
by  W.  M.  Hames  as  the  administrator  of  the  estate  of  Sarah 
A.  Cumming,  deceased,  against  Enoch  Brownlee  and  Hugh 
Brownlee,  and  was  commenced  on  21st  August,  1873.  The 
gravamen  of  the  complaint  is,  that  the  defendant  entered  upon, 
and  erected  a  dam  across  a  stream  of  water  flowing  through,  a 
designated  tract  of  land  belonging  to  the  plaintiff's  intestate. 
The  cause  was  tried  on  issue  joined  on  the  plea  of  not  guilty. 
It  appears  from  the  evidence,  as  set  forth  in  the  bill  of  excep- 
tions, that  the  plaintiff's  intestate  was  seized  and  possessed  of 
the  land  described  in  the  complaint  at  the  time  of  her  death, 
and  prior  thereto  as  far  back  as  1845  ;  that  about  1845,  William 
Cunningham,  under  whom  the  defendants  claim,  owned  a  tract 
of  land  south  of,  and  adjoining  said  land ;  that  a  creek  running 
in  the  direction  of  said  land,  just  before  entering  the  southern 
portion  thereof  on  the  east,  separates  into  two  channels,  one 
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running  nearly  due  west  across  said  land,  and  tlie  other  in  a 
south-westerly  direction,  across  the  south-east  portion  thereof, 
and  entering  the  land  formerly  owned  by  Cunningham ;  and 
that  these  two  channels  afterwards  come  together,  thus  forming 
an  island.  On  the  channel  south  of  this  island,  and  on  his 
own  land,  Cunningham,  about  the  year  1845,  erected  a  mill  and 
dam,  and  for  the  purpose  of  retaining  the  water  in  his  pond, 
which  extended  above  the  head  of  the  island,  he  also  erected  a 
dam  across  the  channel  that  runs  north  of  the  island.  In  1868, 
the  defendants,  claiming  under  Cunningham,  tore  down  the 
■dam  on  the  south  channel  and  erected  a  new  one  in  the  same 
place ;  and  afterwards  they  also  built  a  dam  on  the  north  chan- 
nel, but  the  location  of  this  dam  is  not  given.  The  evidence 
was  conflicting  whether  these  dams  were  of  the  same  height  as, 
•or  higher  than,  those  built  by  Cunningham.  The  evidence  for 
the  plaintiff  tended  to  show  that  they  were  higher,  thereby 
■causing  damage  to  the  lands  of  his  intestate. 

For  the  purpose  of  showing  Cunningham's  right  to  build  the 
dam  across  the  northern  channel,  the  defendants  examined  as 
a  witness  General  Harrison,  who  testified  that  about  1845  he 
was  a  member  of  a  jury  that  had  been  summoned  to  view  the 
land  described  in  the  complaint  and  decide  what  amount  Cun- 
ningham should  pay  Mrs.  Cumming  for  erecting  the  dam ;  that 
the  jury  met  on  the  land,  agreed  on  the  amount  and  their  find- 
ing or  verdict  was  reduced  to  writing  and  signed  by  the  jurors. 
The  verdict  was  not  pi'oduced  and  its  absence  was  not  ac- 
counted for;  and  the  court,  on  plaintiff's  motion,  excluded  what 
the  witness  had  said  in  reference  thereto.  In  response  to  a 
question  put  by  the  defendants,  as  to  whether  Cunningham  and 
Mrs.  Cumming  made  any  agreement  at  the  time  the  verdict  was 
agreed  to,  by  which  the  former  was  to  have  the  privilege  of 
building  the  dam,  the  witness  stated  that  after  the  jury  had 
agreed  on,  reduced  to  writing,  and  signed  their  verdict,  they 
then  informed  the  parties  what  they  had  done,  and  both  of 
them  assented  to  what  had  been  done  by  the  jury.  The 
plaintiff  having  moved  to  exclude  from  the  jury  this  answer  of 
the  witness,  on  the  ground  tJiat  the  verdict  was  not  produced, 
the  defendants,  before  any  ruling  was  made  by  the  court,  re- 
peated their  question  as  to  any  such  agreement  between  the 
parties  at  said  time  and  place ;  and  the  witness  in  reply  then 
stated,  that  "Cunningham  and  Mrs.  Cumming  made  an  agree- 
ment at  the  time  and  place  above  stated,  by  which  said  Cun- 
ningham was  to  have  the  privilege  of  building  a  dam  across  the 
channel  of  the  creek  that  runs  north  of  the  island,  for  which 
said  Cunningham  was  to  pay  Mrs.  Cumming  fifteen  dollars  [the 
amount  assessed  b}'  the  J"i'y]-  ^^  answer  to  a  question  pro- 
pounded by  the  plaintiff's  counsel,  the  witness  said  that  no 
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agreement  was  made  between  said  Cunningham  and  Mrs.  Cum- 
ming  about  Cunningham  having  the  privilege  of  building  a 
dam  across  the  channel  of  the  creek  that  runs  north  of  the 
island,  save  what  was  contained  in  the  written  verdict  of  the 
jury,  which  was  read  to  both  Cunningham  and  Mrs.  Camming, 
and  assented  to  by  them."  The  plaintiff  then  renewed  his  mo- 
tion to  exclude.  The  defendants  insisting  that  the  witness  had 
testified  to  an  agreement  between  the  parties  independent  of 
the  verdict,  the  court  "excluded  from  the  jury  all  that  the  wit- 
ness had  testified  was  contained  in  the  written  findings  of  the 
jury,  and  all  that  said  witness  stated  on  his  recollection  of  the 
agreement  between  Cunningham  and  Mrs.  Cumming,  when 
the  recollection  of  the  witness  was  of  what  was  contained  in 
the  writing,  but  left  it  to  the  jury  to  determine,  whether  the 
witness  had  testified  to  an  agreement  between  Cunningham  and 
Mrs.  Cumming,  made  independently  of  the  writing;  and 
whether  he  had  stated  such  agreement  from  his  recollection, 
independently  of  the  writing."  To  this  ruling  the  plaintiff 
excepted.  The  court,  ex  mero  vnotu,  charged  the  jury,  in  sub- 
stance, that  they  must  determine  for  themselves,  whether  the 
witness  Harrison  had  testified  that  "the  agreement  made  be- 
tween Cunningham  and  Mrs.  Cumming  was  included  in  the 
written  verdict  of  the  jury,  or  whether  they  made  an  agree- 
ment independent  of  said  verdict,  and  if  so,  what  their  agree- 
ment was."  To  this  charge  the  plaintiff  also  excepted.  Ex- 
ceptions were  reserved  to  other  rulings  of  the  court,  but  they 
are  not  passed  on  by  the  court,  and  hence  are  omitted  from 
this  report.  The  jury  returned  a  verdict  for  the  defendants, 
on  which  judgment  was  rendered  in  their  favor. 

The  rulings  of  the  Circuit  Court  above  noted  are  among  the 
assignments  of  error  made  in  this  court. 

Jno.  T.  Heflin,  for  appellant. — (1)  The  witness  Harrison 
testified  positively  that  no  agreement  was  made  between  Cun- 
ningham and  Mrs.  Cumming,  about  Cunningham  having  the 
privilege  of  building  a  dam,  save  what  was  contained  in  the 
written  verdict  of  the  jury,  which  was  read  to  Cunningliam 
and  Mrs.  Cumming,  and  assented  to  by  them.  After  this  dis- 
tinct statement  by  the  witness,  that  the  entire  agreement  was 
merged  in  the  written  verdict,  it  was  error  to  allow  secondary 
evidence  of  the  contents  of  the  verdict,  without  accounting  for 
the  absence  of  the  primary  evidence. — Morton  v.  The  State, 
30  Ala.  527.  (2)  The  court  erred  in  referring  to  the  jury  the 
determination  of  the  question,  whether  the  witness  Harrison 
proved  an  agreement  independent  of  the  verdict  of  the  jury. 
The  plain  meaning  of  the  witness'  testimony  is,  that  the  jury 
made  a  verdict,  which  was  read  to  the  parties,  who  assented  to 
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it,  and  that  no  other  agreement  was  made  between  them.  The 
court  must  decide  what  goes  to  the  jury  as  evidence.  The 
question  of  the  admissibility  of  evidence  is  one  of  law  to  be 
decided  by  the  court,  which  can  not  be  referred  to  the  jury. 
Bilberry  v.  Mohley,  21  Ala.  277 ;  Barnett  v.  Stanton,  2  Ala. 
195 ;  Wilsaa  v.  Calvert,  8  Ala.  757 ;  Costillo  v.  Thompson, 
9  Ala.  937 ;  Pharr  v.  Bachelor,  3  Ala.  237. 

Bradford  &  Bishop,  contra. — (No  brief  came  to  the  hands 
of  the  reporter.) 

SOMEKVILLE,  J. — The  court  erred,  we  think,  in  submit- 
ting to  the  jury  the  question  as  to  whether  or  not  the  witness 
Harrison  had  testified  to  any  fact  tending  to  prove  an  oral  or 
parol  agreement  between  Cunningham  and  Gumming,  inde- 
pendent of  the  one  in  writing  to  which  he  stated  they  had  given 
their  assent.  Whether  there  be  any  evidence  on  a  particular 
point  in  a  cause,  is  a  question  for  the  court  always  to  determine. 
It  is  within  the  province  of  the  jury  to  determine  the  weight 
and  sufiiciency  of  such  evidence,  after  being  introduced  under 
the  eye  of  the  court. — 1  Greenl.  Ev.  §  49 ;  1  Best,  on  Ev. 
§  82 ;  1  Phil.  Ev.  p.  5  (10th  Ed.). 

The  verdict  of  the  jury,  appointed  in  the  year  1845,  to 
view  the  land  upon  which  the  defendants  had  constructed  the 
mill-dam  in  controversy,  and  to  assess  the  appropriate  damages 
in  the  ad  quod  damnum  proceedings,  was  proved  by  the  same 
witness,  Harrison,  to  have  been  reduced  to  writing  and  properly 
signed  by  the  acting  jurors,  as  w^as  required  by  the  then  existing 
statute. — Clay's  Dig.  377,  §  5.  The  acquiesence  of  Cunning- 
ham and  Cumming  to  the  terms  of  this  written  verdict  was  at- 
tempted to  be  proved,  and  the  statement  of  the  witness,  who 
was  one  of  the  jury  of  inquest,  was  explicit  to  the  effect  that 
there  was  no  otner  agreement  between  the  parties  than  their 
verbal  assent  to  the  terms  of  this  verdict. 

The  verdict  was  not  produced,  nor  was  any  attempt  made  to 
account  for  its  absence,  so  as  to  lay  a  predicate  for  secondary 
proof  of  its  contents.  The  court  very  properly  excluded  the 
evidence  relating  to  the  verdict  and  its  contents,  but  submitted 
to  the  jury  to  say,  whether  the  parol  assent  to  the  verdict  was 
an  independent  oral  agreement,  by  which  the  right  was  ac- 
corded to  Cunningham  to  construct  a  dam  across  the  channel  of 
the  stream  upon  which  his  mill  was  erected. 

The  rule  is,  that  when  a  relevant  fact  consists  of  the  sub- 
stance of  a  document,  or  record,  the  writing  itself  must  be 
produced  as  the  best  evidence  of  its  own  terms.  Until  the  ab- 
sence of  the  document  is  satisfactorily  explained,  in  the  usual 
and   proper   mode,    the   fact   can    not    be   proved    by    parol. 
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1  Whart.  Ev.  §  61 ;  1  Brick.  Dig.  p.  848,  §§  623,  et  seq.  §§  QQ1- 
678 ;  1  Greenl.  Ev.  §  510. 

The  court  erred,  therefore,  in  this  ruling  to  the  prejudice  of 
the  appellant,  and  for  this  error  the  judgment  must  be  reversed. 

It  is  unnecessary  to  consider  the  other  rulings  of  the  court, 
as  they  were  based  upon  the  erroneous  view  to  which  we  have 
above  alluded,  and  are  not  likely  to  arise  again  on  a  second  trial. 

Reversed  and  remanded. 


Folmar  v.  Folmar. 

Application  for  Authority  to  Erect  Mill-Dam. 

1.  Proceedings  to  erect  mill-dam;  notice  to  jurors. — "Where  in  a  pro- 
ceeding under  the  statute  for  authority  to  erect  a  mill-dam,  the  sheriff, 
after  selecting  the  jurors,  and  issuing  notices  for  them  to  attend  at  the 
time  and  place  designated,  entrusted  the  notices  for  some  of  the  jurors 
to  the  applicant  to  be  served,  who  did  serve  them,  and  the  jurors  so  noti- 
fied attended  and  acted  as  jurors,  this,  in  the  absence  of  any  statutory 
provision  prescribing  any  particular  mode  in  which  the  jurors  were  to  be 
notified,  and  of  injury  resulting  to  the  contestant,  is  not  a  reversible 
error. 

2.  Same;  effect  of  judgment  of  reversal  on  appeal. — Where,  in  such  a 
proceeding,  this  court,  on  appeal,  reversed  an  order  granting  to  the  appli- 
cant authority  to  erect  the  dam,  and  remanded  the  cause,  the  order 
ceased  to  exist,  and  there  was  no  necessity  for  the  judge  of  probate  to 
have  entered  of  record  the  fact  of  reversal,  or  a  revocation  of  the  order ; 
and  such  order,  having  been  reversed  and  annulled,  could  not  be  pleaded 
in  bar  or  in  abatement  of  further  proceedings  on  the  application. 

3.  Same;  ivhen  application  and  writ  sufficient. — An  application  in  such 
proceeding  is  not  subject  to  demurrer  on  the  ground  that  the  place  where 
the  dam  was  to  be  erected  is  not  definitely  designated,  when  it  avers  that 
the  applicant  is  the  owner  of  the  land  on  each  side  of  the  stream,  the 
name  of  which  is  given,  and  the  land  is  described  by  sectional  sub- 
divisions, township  and  range,  and  the  side  of  the  stream  on  which  the 
mill  is  to  be  erected,  is  stated. 

4.  Same;  admissibility  of  testimony. — In  such  a  proceeding  a  question 
propounded  by  the  applicant  to  a  witness,  calling  for  the  purpose  for 
which  he  examined  the  place  where  the  dam  was  to  be  erected,  and  his 
answer  thereto,  that  he  examined  it  in  reference  to  health,  are  per- 
missible. 

5.  Same;  when  findings  of  judge  of  probate  will  not  be  disturbed. 
Where,  in  such  a  proceeding,  after  the  inquest  of  the  jury  had  been  re- 
turned to  the  judge  of  probate,  he  heard  other  e^^dence  introduced  by 
both  the  applicant  and  contestant  before  making  an  order  for  the  erection 
of  the  dam,  this  court  will  not,  on  appeal,  revise  and  reverse  the  conclu- 
sions and  findings  of  the  judge,  unless  they  are  manifestly  unsupported 
by  the  e\'idence. 

6.  Same;  on  contest,  a  suit  inter  partes,  as  well  as  in  rem;  costs. 
When  the  application  in  a  proceeding  to  erect  a  mill-dam  is  contested, 
the  proceedings  assume  the  form  and  character  of  a  suit  inter  partes,  as 
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well  as  in  rem;  and  if  the  contestant  is  unsuccessful,  he  is  properly  taxed 
with  the  costs  of  the  contest. 

Appeal  from  an  order  made  by  the  Judge  of  Probate  of 
Crenshaw  county. 

Tried  before  Hon.  B.  A.  Walker. 

This  was  an  application  by  Jesse  Folmar,  the  appellee,  for 
permission  and  authority  to  erect  a  dam  for  a  water  grist  mill 
and  gin  across  "King's  Mill  Creek,"  and  was  tiled  on  25th 
February,  1880,  and  was  contested  by  George  S.  Folmar,  the 
appellant,  whose  lands  were  ascertained  by  the  inquest  of  the 
jury  to  be  liable  to  damage  from  the  erection  of  the  dam. 
The  cause  was  before  this  court  at  a  former  term  on  appeal  by 
the  present  appellant,  and  is  reported.- — Folmaj'  v.  Folmar^ 
68  Ala.  120.  After  the  cause  was  remanded,  on  the  written 
application  of  the  appellant,  another  writ  of  ad  quod  damnum 
was  issued  on  the  original  petition,  and  a  jury  was  summoned 
thereunder,  who  met  at  the  place  where  the  dam  was  to  be 
erected,  made  and  signed  their  inquest  and  delivered  it  to  the 
sheriff,  who  returned  it  to  the  office  of  the  judge  of  probate  as 
required  b}^  the  statute.'  On  the  day  set  for  the  further  hearing 
of  the  application,  the  contestant  appeared,  and  moved  to 
quash  the  venire,  the  return  of  the  sheriff  and  the  inquest,  on 
account  of  the  manner  in  which  the  jury  was  summoned,  the 
facts  in  reference  to  which  are  sufficiently  stated  in  the  opinion, 
and  on  the  nirther  ground  that  no  order  had  been  made  quash- 
ing or  otherwise  disposing  of  the  inquest  and  return  made 
under  the  first  writ.  This  motion  having  been  overruled,  the 
contestant  then  pleaded  the  inquest  and  return  made  under  the 
first  writ  in  abatement  of  the  proceedings.  Issue  being  joined 
on  this  plea,  it  was  shown  that  no  order  had  been  made  setting 
aside  or  vacating  the  said  inquest  and  return,  but  that  the  only 
order  made  after  such  return  was  the  order  granting  the  peti- 
tioner's application,  which  was  reversed  by  this  court.  This 
plea  was  also  overruled.  Thereupon  the  contestant  demurred 
to  the  petition  and  to  the  writ  of  ad  quod  damnum  on  the 
ground,  in  substance,  that  neither  designated  definitely  the 
place  where  the  dam  was  to  be  erected.  The  averments  of  the 
petition,  after  stating  the  residence  and  age  of  the  applicant, 
are  as  follows :  ''  1st.  That  he  is  the  owner  in  fee  simple  of  the 
west  half  of  the  north-east  quarter  of  section  33,  township 
9,  range  19,  a  tract  or  body  of  land  lying  in  said  county  and 
State ;  that  a  water-course  known  and  called  by  the  name  of 
'King's  Mill  Creek,'  which  is  not  a  navigable  stream,  runs 
through  said  land,  and  that  your  petitioner  is  the  owner  of  the 
land  on  each  side  of  said  water-course.  2nd.  That  petitioner 
proposes  to  erect  a  dam  to  the  height  of  twelve  feet  across  said 
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'  King's  Mill  Creek '  on  said  above  described  land  for  a  water 
grist  mill  and  a  water  gin,  which  will  grind  and  gin  for  the 
public,  said  mill  and  gin  to  be  erected  on  the  east  side  of  said 
water-course."  A  copy  of  the  application  is  attached  to  the 
writ  and  made  a  part  thereof,  and  the  writ  commands  the  sheriff 
to  summon  the  jury  "to  meet  with  you  on  the  15th  day  of 
April,  1881,  on  the  west  half  of  the  north-east  quarter  of  sec- 
tion 33,  township  9,  range  19,  the  place  where  said  dam  is  pro- 
posed to  be  erected,  as  specified  in  said  application,"  etc.  The 
judge  of  probate  overruled  the  demurrer,  and  the  contestant 
then  took  issue  on  each  of  the  findings  of  the  jury,  and  denied 
that  said  findings  were  true. 

The  applicant  examined  as  a  witness  before  the  judge  of  pro- 
bate one  J.  L.  Hawkins,  who,  having  testified  that  he  had  made 
an  examination  of  the  place  where  the  dam  was  to  be  erected, 
was  asked  by  the  applicant  what  did  he  examine  it  for ;  to  which 
he  replied  that  he  was  called  on  to  examine  it  with  reference  to 
health,  and  did  so.  Exceptions  were  also  reserved  to  a  similar 
question  propounded  by  the  applicant  to  one  W.  T.  Shows,  and 
to  the  answer  made  thereto.  To  the  question  and  answer  the 
contestant  duly  objected,  but  the  court  overruled  his  objections 
and  he  separately  excepted.  Numerous  other  witnesses  were 
examined  on  behalf  of  both  the  applicant  and  the  contestant, 
but  the  opinion  does  not  render  it  necessary  to  set  out  the  sub- 
stance of  their  testimony.  After  argument  of  couusel  the  judge 
of  probate  made  and  entered  an  order,  reciting  the  proceedings 
had  in  the  cause,  granting  the  application,  and  taxing  the  costs 
of  the  contest  against  the  contestant,  and  the  other  costs  against 
the  applicant. 

Exceptions  were  reserved  by  the  contestant  to  the  several  ad- 
verse rulings  above  noted,  and  to  the  final  order,  and  those  rul- 
ings and  order  are  here  assigned  as  error. 

Gamble  &  Padgett,  for  appellant. 

Griffin  &  Wood,  and  J.  D.  Gardner,  contra. 

(No  briefs  came  to  the  hands  of  the  reporter.) 

BRICKELL,  C.  J. — The  statute  under  which  these  proceed- 
ings were  had,  devolves  on  the  sheriff  the  duty  of  summoning 
the  jury  of  inquest ;  not  merely  of  citing  or  notifying,  but  of 
selecting  the  disinterested  freeholders  of  the  county  who  are  to 
compose  the  jury.  If  it  appeared  that  the  sheriff  had  delegated 
to  either  party,  applicant  or  contestant,  the  power  of  selecting 
the  freeholders,  or  any  or  either  of  them,  composing  the  jury, 
we  will  not  say  it  would  not  be  an  error  or  irregularity,  for 

Vol.  lxxi. 


1881.]  OF  ALABAMA.  139 

[Folmar  v.  Folmar.] 

which,  on  timely  objection,  the  verdict  of  the  jury  should 
be  quashed.  That  is  not,  however,  the  objection  now  made. 
The  sheriff  selected  certain  freeholders  as  members  of  the  jury, 
addressed  to  them  a  written  notice  to  appear  on  a  day  named, 
at  a  place  where  the  dam  was  to  be  erected,  and  entrusted  the 
notice  to  the  applicant  to  be  served.  The  notice,  it  is  infera- 
ble from  the  presence  of  these  persons  at  the  time  and  place 
appointed,  was  served,  and  the  inquest  had  and  reported  to  the 
judge  of  probate.  The  statute  does  not  prescribe  any  particu- 
lar mode  in  which  the  jury  was  to  be  notified,  and  we  can  not 
perceive  that  the  mode  adopted  by  the  sheriff  has,  or  could 
work  injury  to  the  contestant. 

2.  When  the  former  order  of  the  judge  of  probate  granting 
the  application  was  reversed  and  the  cause  remanded,  the  order 
ceased  to  exist,  and  the  cause  stood  in  the  plight  and  condition 
in  which  it  would  have  been  if  the  order  had  never  been  made. 
There  was  no  necessity  that  the  probate  judge  should  have  en- 
tered of  record  the  fact  of  the  reversal  of  the  order,  or  that  he 
should  have  entered  a  revocation  of  it.  The  order  having  been 
reversed  and  annulled,  was  not  of  course  pleadable  in  bar  or  in 
abatement  of  further  proceedings  on  the  application. 

3.  The  order  conforms  to  the  requisitions  of  the  statute,  and 
is  not  obnoxious  to  any  of  the  causes  of  demurrer  assigned. 
The  applicant  is  averred  to  be  the  owner  of  the  land  on  each 
side  of  the  stream ;  the  land  is  described  by  sectional  subdi- 
visions, township  and  range ;  the  name  of  the  water-course,  on 
which  side  the  mill  and  gin  were  to  be  erected,  the  kind  of  mill 
and  gin,  and  the  height  of  the  proposed  dam  are  precisely  stated ; 
and  this  is  all  the  statute  requires  the  application  to  contain. 
Code  of  1876,  §  3558. 

4.  The  purpose  for  which  the  witnesses  Hawkins  and  Shows 
had  examined  the  place  where  the  dam  was  to  be  erected,  it 
was  permissible  for  them  to  state,  as  well  as  the  character  of 
the  examination  they  made. 

5.  The  jury  returned  their  inquest  to  the  probate  judge, 
finding  that  about  one  acre  of  the  land  of  the  contestant  would 
be  injured  and  overflowed  by  the  erection  of  the  dam,  and  as- 
sessing the  damages  resulting  therefrom.  They  further,  by 
their  findings,  negatived  all  injuries  mentioned  in  the  statute 
(Code  of  1876,  §  3569),  which,  if  aflirmatively  found,  would 
have  required  that  the  application  should  have  been  rejected. 
In  reference  to  these  matters  the  judge  of  probate  heard  other 
evidence  introduced  by  the  applicant  and  contestant,  and  upon 
such  evidence  and  inquest  made  an  order  authorizing  the  erection 
of  the  dam.  It  is  obvious  this  court  can  not  assume  to  revise 
and  reverse  the  conclusions  and  findings  of  the  judge,  unless 
they  were  manifestly  unsupported  by  the  evidence,  which  is 
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not  now  affirmed. — Nooe's  Ey?r  v.  Garner's  Adm)r^  70  Ala.  443. 

6.  In  all  civil  actions,  under  our  statute,  costs  are  taxed 
against  the  unsuccessful  party.  When  the  appellant  intervened 
and  contested  the  application  to  erect  the  dam,  the  proceedings 
assumed  the  form  and  character  of  a  suit  inter  partes  as  well  as 
in  rem.  The  contestation  being  unsuccessful,  he  was  properly 
adjudged  to  pay  its  costs.     His  wrongful  contest  created  tnem. 

Affirmed. 


Snedecor  i?.  Freeman. 

Ejectment. 

1.  Homestead  exemption  in  favor  of  tenants  in  common. — Under  the 
constitution  of  1868,  the  right  of  homestead  exemption  attaches  to  lands 
owned  and  occupied  by  tenants  in  common ;  but  the  area  of  the  home- 
stead is  not  enlarged  on  account  of  their  fractional  interests  in  the  land, 
so  as  to  make  up  in  quantity  what  is  wanting  in  extent  of  ownership. 

2.  Same;  extent  of. — Where  two  tenants  in  common,  entitled  to  home- 
stead exemptions  under  the  constitution  of  1868,  owned  an  undivided 
one-eighth  interest  each  in  a  tract  of  land  containing  four  hundred  acres, 
and  resided  on  the  land,  each  on  a  separate  eighty  acre  subdivision,  their 
homesteads  can  not  exceed  an  undi\'ided  one-eighth  interest  in  eighty 
acres  of  the  land  each,  to  be  so  selected  as  to  include  their  actual  places 
of  residence ;  and  hence,  neither  of  them  can  claim  an  exemption  of  his 
entire  interest  in  the  whole  tract,  although  it  amounted  to  less  than  eighty 
acres. 

3.  Same;  validity  of  mortgage  executed  without  signature  and  assent  of 
wife. — As  the  homestead  of  the  two  tenants  could  not  collectively  em- 
brace more  than  their  interests  in  one  hundred  and  sixty  acres  of  the 
land,  a  mortgage  jointly  executed  by  them,  purporting  to  convey  the  en- 
tire tract,  is  not  void  as  to  their  interests  in  the  balance  of  the  tract,  be- 
cause it  did  not  receive  the  voluntary  signatures  and  assents  of  their 
wives. 

4.  Same;  when  can  not  he  recovered  in  ejectment  against  party  in  posses- 
sion claiming  under  mortgage. — Such  tenants,  having  removed  from  the 
land  after  the  execution  of  the  mortgage,  and  the  land  having  been  sold 
under  a  power  contained  in  the  mortgage  after  their  removal,  can  not  re- 
cover in  an  action  of  ejectment  brought  by  them  against  a  party  in  pos- 
session claiming  under  the  purchase  at  the  mortgage  sale,  on  the  ground 
that  the  mortgage  conveyed  their  homesteads,  and,  not  having  been  exe- 
cuted by  their  wives,  was  void,  in  the  absence  of  all  evidence  tending  to 
show  that  they  had  ever  selected  or  set  apart  their  homesteads. 

5.  Ejectment;  when  outstanding  title  in  a  stranger  a  defense. — A  party 
in  possession  of  land,  claiming  under  a  purchaser  at  a  sale  made  by  a  trans- 
feree of  a  mortgage  under  a  power  contained  therein,  can  successfully  de- 
fend an  action  of  ejectment  brought  by  the  mortgagor  for  the  recovery  of 
the  land,  although  the  transfer  of  the  mortgage  and  the  sale  under  the 
power  were  so  irregular  as  to  convey  onlv  the  mortgage  interest,  and  not 
the  legal  title.  In  such  case,  the  defendant  is  not  a  naked  trespasser, 
but  holds  possession  under  claim,  if  not  color  of  right ;  and  so  holding,  it 
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is  enough  to  defeat  the  plaintiff's  action  for  him  to  show  an  outstanding 
title  in  a  stranger. 

Appeal  from  Greene  Circuit  Court. 

Tried  before  Hon.  Wm.  S.  Mudd. 

The  facts  bearing  upon  the  principal  questions  raised  by  the 
record,  and  decided  by  the  court,  are  sufficiently  stated  in  the 
opinion.  The  appellant,  the  defendant  in  the  lower  court, 
claimed  under  a  mortgage  executed  by  the  appellees  and  an- 
other to  Asa  Johnson,  in  January,  1873.  As  shown  by  second- 
ary evidence,  after  the  loss  of  the  writing  was  proved,  this 
mortgage  was  transferred  in  writing  by  Johnson  to  Joel  W. 
Jones  &  Co.;  but  the  evidence  does  not  show  that  the  debt  se- 
sured  by  the  mortgage  was  also  transferred.  The  mortgage 
gave  the  mortgagee  "  authority  to  take  possesion  of  said  prop- 
erty at  any  time  after  the  maturity  of  said  debt,  and  sell  the 
same  for  cash,  after  ten  days'  notice,  for  the  satisfaction  of  said 
debt,  in  case  the  same  shall  not  be  paid  on  or  befoi*e  it  falls  due, 
at  such  place  as  he  may  deem  proper."  On  6th  September, 
1875,  after  default,  Jones  &  Co.,  and  the  administrator  of  the 
estate  of  Johnson  (Johnson  having  died  after  he  made  the 
transfer),  jointly  sold  the  land  conveyed  by  the  mortgage  under 
the  power  of  sale,  and  at  the  sale  they  were  bid  off  by,  and 
conveyed  to  one  Roberts,  who  shortly  thereafter  re-conveyed  to 
Jones  tfe  Co.  At  the  time  of  the  sale  one  Neal  "  was  in  the  ad- 
verse possession"  of  the  lands,  upon  whom  no  demand  was 
made  for  them  prior  to  the  sale.  Afterwards  Jones  &  Co.  re- 
covered the  lands  from  Neal  in  an  action  of  ejectment,  and  sold 
them  to  the  appellant,  executing  to  him  a  bond  for  title,  and 
putting  him  in  possession. 

The  court  charged  the  jury,  ex  rnero  motu,  "  that  if  they  be- 
lieved from  the  evidence,  that  the  plaintiffs.  Jack  Freeman  and 
Alfred  Freeman,  had  wives  and  actually  occupied  said  lands, 
and  had  their  separate  homesteads  thereon,  at  the  time  the  said 
mortgage  relied  on  by  defendant  was  executed,  and  their  said 
wives  did  not  join  in  said  mortgage,  then  the  said  Alfred  and  Jack 
were  each  entitled  to  recover  an  undivided  fifty  acres  out  of  the 
tract  of  four  hundred  acres  in  controversy,  or  an  undivided  one- 
eighth  interest  in  said  tract  of  four  hundred  acres,  together 
with  one-eighth  of  the  fair  rental  value  of  said  lands  during 
defendant's  possession."  To  this  charge  the  defendant  except- 
ed, and  asked  the  court  in  writing  to  give  to  the  jury  the  fol- 
lowing charges,  each  of  which  the  court  refused,  and  he  ex- 
cepted, to-wit:  1.  "If  the  jury  believe  the  evidence  in  this 
case,  they  must  find  for  the  defendant."  2.  "That  if  the 
plaintiffs.  Jack  Freeman  and  Alfred  Freeman,  have  never  made 
any  selection  of  a  homestead,  and  no  homestead  has  ever,  in 
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any  way,  been  set  apart  or  designated,  then  the  invalidity  of 
the  mortgage  offered  in  evidence  on  account  of  its  not  being 
signed  by  the  wives,  can  not  be  set  up  by  them  in  this  suit. 
3.  "If  the  jury  find  that  the  plaintiffs,  Alfred  Freeman  and  Jack 
Freeman,  after  the  mortgage  to  Johnson  was  executed,  and  be- 
fore it  was  foreclosed,  voluntarily  left  the  possession  and 
occupancy  of  said  lands,  with  no  fixed  intention  of  returning 
and  occup}ang  them  as  a  homestead ;  and  if  they  further  find 
that  no  selection  of  a  homestead  was  made  by  them,  and  none 
had  been  otherwise  claimed,  designated,  or  set  apart  to  them  at 
or  before  the  execution  of  said  mortgage,  or  since,  then  the 
rights  of  homestead  were  waived,  and  tliey  can  not  set  up  the 
invalidity  of  said  mortgage,  because  not  signed  by  their  wives." 
The  charge  given  and  the  refusal  of  the  court  to  charge  as 
requested  are  here  assigned  as  error. 

J.  B.  Head,  for  appellant.  (1)  It  is  well  settled  that  whilst 
a  tenant  in  common  may  claim  a  homestead  in  the  common 
property,  he  can  claim  only  the  given  number  of  acres  specified 
in  the  exemption  law,  and  is  entiled  to  no  more  to  compensate 
for  fractions  of  ownership. — McGuire  v.  VanPelt,  55  Ala.  344, 
and  later  cases.  (2)  The  plaintiffs  are  not  entitled  to  recover 
any  portion  of  the  land,  because  there  was  no  selection  or  other 
identification  of  the  eighty  acres  claimed  as  a  homestead,  either 
before  or  at  the  time  of  the  trial.  It  was  impossible  for  the 
jury  to  allot  a  homestead,  under  the  evidence,  for  they  could 
not  know  exactly  where  the  dwelling  was  situated,  nor  was 
there  any  evidence  upon  which  they  could  act  as  to  the  value 
of  the  whole  land  or  of  any  particular  eighty  acres.  (3)  There  is 
nothing  in  the  objections  taken  to  the  manner  in  which  the 
mortgage  was  foreclosed.  Conceding  that  it  was  irregular,  or 
even  invalid  to  pass  the  legal  title,  yet  it  would  amount  to  an 
assignment  of  the  mortgage,  in  equity,  which  is  suflicient  to 
connect  Snedecor  with  the  legal  title,  and  show  that  he  is  not  a 
trespasser.  The  plaintiffs  must  recover,  if  at  all,  on  the  strength 
of  their  own  title ;  and  the  legal  title  being  out  of  them,  and 
defendant  bein^  connected  therewith,  there  can  be  no  recovery. 
Bernstein  v.  Iiumes,  60  Ala.  582. 

Gkeen  B.  Mobley,  contra.  (1)  The  appellees  were  entitled 
to  their  respective  interests  in  the  lands  in  controv^ersy,  as  their 
homestead  exemptions.  The  interest  of  each  was  an  undivided 
one-eighth,  or  less  than  the  number  of  acres  exempted  to  them 
by  the  constitution.  This  case  is  distinguished  from  that  of 
McGuire  v.  VanPelt,  55  Ala.  344.  In  that  case  both  mort- 
gao-ors  lived  in  the  same  house,  and,  of  course,  there  being  but 
one  home-place,  there  could  be  but  one  homestead.  In  this  case. 
Vol.  lxxi. 
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however,  there  were  two  different'and  distinct  home-places.  See 
Freeman  on  Executions,  §  243.  (2)  The  homestead,  whether 
a  fee  or  any  lesser  interest  in  lands,  can  not  be  aliened  without 
the  voluntary  signature  and  assent  of  the  wife.  Cons.  1868, 
Art.  14,  §  2 ;  M^its  v.  Gordon,  65  Ala.  546 ;  Ilalso  v.  Sea- 
wric/ht,65  Ala.  431.  See  also  55  Ala.  344;  56  Ala.  340;  58 
Ala.  62 ;  60  Ala.  302.  The  mortgage  in  this  case  was,  there- 
fore, void.  (3)  The  mortgage  being  void,  it  could  not  after- 
wards become  a  valid  conveyance.  There  was  no  necessity  for 
any  claim,  or  designation  of  homestead.  This  case  was  before 
this  court  at  a  former  term  and  is  reported  under  the  title  of 
Bradshaw  v.  Emory,  65  Ala.  208.  On  that  appeal  plaintiffs' 
title  was  held  good.  (4)  The  record  shows  that  the  sale  was 
made  when  the  lands  were  in  the  adverse  possession  of  one 
Neal.  The  mortgage  required  that  the  mortgagee  should  take 
possession  before  selling.  The  sale  and  conveyance  made  there- 
under are,  therefore,  void.  2  Jones  on  Mort.  §  1782 ;  7  Gray, 
243 ;  97  Mass.  459.  (5)  The  evidence  shows  that  the  mortgage 
was  transferred  to  Jones  &  Co.  Who  then  owned  the  debt  ? 
can  the  assignee  of  a  mortgage  exercise  the  power  of  sale,  where 
another  owns  the  debt?— Code  of  1876,  §  2198;  50  Ala.  198; 
65  Ala.  285 ;  Ih.  593. 

STONE,  J.— In  this  case  several  ejectment's,  being  for  the 
recovery  of  undivided  interests  in  the  same  lands,  were  by  con- 
sent tried  together.  The  two  plaintiffs.  Jack  Freeman  and 
Alfred  Freeman,  recovered  in  the  court  below,  and  rulings  in 
their  cases  raise  the  questions  which  are  presented  for  our 
decision.  Each  sued  for  one-eighth  undivided  interest  in  a 
tract  of  four  hundred  acres — equal  to  fifty  acres  each — and 
each  recovered  a  one-eighth  undivided  interest  in  the  whole 
tract,  and  one  hundred  dollars  as  rents  or  mesne  profits.  We 
are  not  informed  what  became  of  the  other  suits. 

The  testimony  tends  to  show  that  the  two  Freeraans,  Alfred 
and  Jack,  jointly  purchased,  together  with  four  other  named 
parties,  the  tract  of  four  hundred  acres,  on  an  agreement  ex- 
pressed in  the  contract  of  purchase  that  Alfred  and  Jack  were 
each  to  have  fifty  acres,  and  the  other  four  purchasers  each 
seventy-five  acres.  There  was  no  partition  or  division  of  the 
lands,  but  they  were  held  and  occupied  by  the  purchasers  as 
tenants  in  common.  This  possession  and  common  occupancy 
commenced  about  1870  or  1871,  and  continued  imtil  the  spring 
of  1874,  when  they  all  removed  from  the  land,  and  have  never 
i-eturned  to  it.  During  the  common  occupancy  there  were  on  the 
premises  three  dwellings  or  cabins.  One  was  occupied  by  a 
person  not  shown  to  have  or  claim  any  interest  in  the  land. 
The  remaining  two  were  occupied  severally  as  homesteads  by 
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Jack  and  Alfred  Freeman,  who  were  married  men  and  bad 
families.  They  resided  tliree  or  four  hundred  yards  apart,  and 
on  separate  eighty-acre  sub-divisions  of  the  tract.  Tney  were 
thus  occupying  when  the  mortgage  was  executed,  under  which 
the  claimants  justify  their  possession. 

In  January,  1873,  Jack  and  Alfred  Freeman,  with  one  other 
of  the  tenants  in  common,  executed  a  mortgage  to  Asa  John- 
son, to  secure  a  recited  debt  for  advances  to  make  a  crop.  This 
mortgage  purported  to  convey  the  whole  land,  but  neither  wife 
of  the  several  grantors  joined  in  the  mortgage.  It  will  be  ob- 
served that  this  mortgage  was  executed  before  the  quantity  of 
the  homestead  exemption  was  enlarged  to  one  hundred  and  sixty 
acres  by  the  statute  of  April,  1873.  Hence,  the  quantity  of  the 
homestead  these  grantors  could  claim  could  not  exceed  eighty 
acres  each. 

In  McGuirei).  VanPelt.  55  Ala.  344,  and  in  Blum  v.  Carter, 
63  Ala.  235,  the  question  of  homestead  arose  on  the  title  of  a 
tenant  in  common.  We  settled  in  those  cases  that  the  fractional 
ownership  of  the  claimant  of  homestead  did  not  enlarge  the 
area  of  its  operation,  so  as  to  make  up  in  quantity,  what  is  want- 
ing in  extent  of  ownership.  We  ruled  that  the  homestead 
claim,  is  limited  to  the  quantity  the  statute  or  constitution  pre- 
scribes ;  and  that  the  claim  is  valid  only  for  such  interest,  both 
in  extent  and  duration  of  ownership,  as  the  claimant  owns.  If 
the  ownership  be  fractional,  or  less  than  a  fee,  then  the  exemp- 
tion is  fractional,  and  continues  only  so  long  as  the  title  of  the 
owner  and  occupant  lasts.  The  homesteads  in  these  cases  be- 
ing governed  by  the  constitution  of  1868,  and  in  quantity  not 
to  exceed  eighty  acres,  it  follows  that  whatever  homestead  interest 
the  plaintiffs  could  claim  in  these  cases,  must  be  confined  to 
the  extent  of  ownership  each  of  them  had  in  a  separate  eighty 
acres.  The  testimony  shows  they  were  each  of  them  entitled  to 
an  undivided  one-eighth  interest  in  the  tract ;  therefore,  the  home- 
stead can  not  exceed  an  undivided  eighth  interest  in  eighty  acres, 
so  selected  as  to  include  the  actual  homestead  of  the  claimant. 
In  overlooking  the  principle  declared  above,  the  Circuit 
Court  was  betrayed  into  some  important  errors.  The  whole 
tract  of  land  contained  four  hundred  acres,  and  it  is  not  shown 
it  was  ever  partitioned.  The  claims  of  these  plaintiffs  are  each 
limited  to  eighty  acres — one  hundred  and  sixty  acres  for  the  two. 
Whatever  interest  they  had  in  the  remaining  two  hundred  and 
forty  acres,  they  could  not  claim  as  homestead. 

It  is  contended  for  appellees  that  there  were  gross  irregular- 
ities in  the  transfer  of  the  note  and  mortgage  made  to  Johnson, 
and  in  the  sale  and  conveyance  under  it.  On  this  account  it  is 
alleged  that  the  defendants  are  in  possession  under  no  valid 
title,  and  therefore  the  Freemans  can  recover  on  the  strength 
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of  their  original  ownership.  We  consider  it  unnecessary  to 
pass  on  the  regularity  of  the  transfer  of  tlie  note  and  mortgage, 
and  of  the  sale  and  conveyance  under  the  latter.  They  at  least 
conveyed  the  mortgage  interest,  and  are  enough  to  show  that 
Snedecor  was  in  possession  under  claim,  if  not  color  of  right. 
He  was  not  a  naked  trespasser.  Holding  under  claim  of  right, 
it  was  enough  to  defeat  the  plaintiffs'  action  for  him  to  show 
outstanding  title  in  a  stranger. — Soranton  v.  Ballard^  64  Ala. 
402. 

Another  important  question  arises.  The  conveyance  by  the 
Freemans  was  of  the  entire  tract  of  four  hundred  acres.  The 
two  homesteads  could  not,  collectively,  embrace  more  than  one 
hundred  and  sixty  acres.  As  to  two  hundred  and  forty  acres, 
the  conveyance  was  not  void. — McGuire  v.  VanPelt,  supra. 
The  record  contains  no  evidence  that  the  homesteads  had 
ever  been  selected  by  the  claimants.  This  was  a  necessary  pre- 
requisite to  the  right  to  sue  for  them.  Preiss  v.  Campbell, 
59  Ala.  635  ;  JVehmi  v.  McCrary,  60  Ala.  301 ;  Hardy  v.  Sulz- 
hacher,  62  Ala.  44 ;  Martin  v.  Lile,  63  Ala.  406 ;  Garner  v.  Bond, 
61  Ala.  84. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause 
remanded. 


Ragland  v.  \^ood. 

Action  on  Contract  for  Delivery  of  Lumber . 

1.  Plaintiff  suing  as  assignee  of  written  contract  for  delivery  of  personal 
property  must  have  and  aver  a  written  transfer. — In  order  to  authorize  an 
assignee  of  a  written  contract  for  the  delivery  of  personal  property  to  sue 
thereon  in  his  own  name,  he  must  have  a  written  transfer  of  the  contract ; 
and  a  complaint  by  such  plaintiff  which  fails  to  show  a  written  transfer 
is  defective  on  demurrer. 

2.  Same;  when  complaint  fails  to  show  a  tvritten  transfer. — An  aver- 
ment in  such  complaint  that  the  contract  was  "  duly  transferred  "  to  the 
plaintiff  is  insufficient,  as  the  transfer  may  have  been  by  delivery 
merely,  and  not  in  writing. 

3.  Same;  what  averment  sufficient. — But  an  averment  in  the  complaint 
that  the  contract  was  "duly  assigned,"  is  sufficient,  as  this  must  be  con- 
strued to  mean  a  transfer  in  writing. 

4.  Contract  for  delivery  of  personal  property;  placg  of  delivery. — Under 
a  contract  for  the  delivery  of  specific  articles  of  personal  property,  which 
specifies  no  place  of  delivery,  the  general  rule  is,  especially  where  such 
articles  are  cumbersome,  that  they  are  to  be  delivered  at  the  place  where 
they  are  situated,  or  are  to  be  manufactured.  In  such  case  the  vendor 
is  not  bound  to  send  or  carry  the  goods  to  the  vendee,  but  is  only  re- 
quired to  deliver  them  on  demand. 

10- 
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5.  Same;  when  payable  in  money. — Such  a  contract  does  not  become 
payable  in  money,  or  the  foimdation  of  a  suit  for  damages  for  a  breach 
thereof,  until  there  has  been  a  demand  by  the  purchaser  or  his  assignee, 
and  a  refusal  on  the  part  of  the  vendor  to  deliver.  {Overruling  Cobb 
V.  Reed,  2  Stew.  444,  on  this  point.) 

6.  Same;  construction  of. — A  contract  by  the  owner  of  a  saw  mill  for 
the  delivery  of  a  stated  amount  of  lumber 'to  a  purchaser,  one-half  dur- 
ing the  year  1877  and  the  other  half  during  the  year  1878,  without  desig- 
nating the  place  of  delivery,  must  be  construed  as  an  agreement  on  the 
vendor's  part  to  deliver  the  lumber  at  his  mill,  one-half  during  each  of 
said  years,  on  the  purchaser's  demand;  and  until  such  demand  is  made, 
in  the  absence  of  facts  dispensing  with  the  necessity  therefor,  there  is  no 
default  or  breach  of  the  contract. 

7.  Same;  from  what  date  bears  interest. — Debts  or  obligations  payable 
on  demand  do  not  bear  interest  until  a  demand  is  made,  or  suit  is  insti- 
tuted ;  and  hence,  interest  would  run  on  such  a  contract  only  from  a 
breach  thereof. 

Appeal  from  Talladega  Circuit  Court. 

Tried  before  Hou.  LeRoy  F.  Box. 

This  action  was  brought  by  Arthur  T.  Wood  against  George 
L.  Ragland,  to  recover  damages  for  the  breach  of  a  contract, 
made  b}^  the  defendant  with .  one  Henry  W.  Truss,  which  is  in 
the  words  and  iigures  following;  ''Daring  the  years  1877  and 
1878, 1  promise  to  pay  Henry  W.  Truss,  a  member  of  the  firm 
of  Truss,  Wood  &  Co.,  forty-four  thousa'nd  three  hundred  and 
ninety  feet  of  merchantable,  square-edged  lumber,  to  be  deliv- 
ered, one-half  during  the  year,  1877,  and  one-half  during  the 
year,  1878,  as  a  part  payment  for  the  purchase  of  the  said 
Truss'  fourth  interest  in  the  saw  mill  this  day  conveyed  by 
Truss,  Wood  &  Co.  to  me. 

G.  L.  Ragland." 

February  5th,  1877." 

The  complaint  contains  two  counts.  The  first  count  sets  out 
the  contract  in  hcec  verba,  and  avers  that  it  "  had  been  duly 
transferred  by  the  obligee  thereof  to  plaintiff."  The  second 
count  sets  out  the  substance  of  the  contract  and  avers  that  it 
"  has  been  duly  assigned  to  plaintiff."  The  suit  was  commenced 
on  16tli  February,  1880.  The  defendants  demurred  to  both 
counts  on  the  ground,  among  others,  that  it  is  not  averred  that 
the  contract  was  assigned  to  the  plaintiff  in  writing.  The 
court  overruled  the  demurrer  to  each  count,  and  thereupon  the 
defendant  pleaded  (1)  non  assumpsit,  and  (2)  a  special  plea  set- 
ting up,  in  substance,  a  modification  of  the  original  contract  by 
agreement  between  the  defendant  and  the  plaintiff's  assignee, 
to  which  a  demurrer  was  interposed  and  sustained;  but  the 
averments  of  which  need  not  be  stated,  as  the  question  raised 
by  the  demurrer  is  not  passed  on  by  this  court.  The  de- 
fendants also  pleaded  in  short  (8)  payment,  and  (4)  "set-off." 
As  stated  in  the  bill  of  excoptioas,  "issue  was  joined  on  the 
several  pleas  of  defendant." 
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On  the  trial,  the  plaintiff,  against  the  defendant's  objection, 
read  in  evidence  the  contract  sued  on,  and  a  written  endorse- 
ment thereon  in  these  words :  "  For  value  received  I  hereby 
transfer  the  within  note  to  A.  T.  Wood.  Dec.  8th,  1879. 
Henry  W.  Truss."  To  the  rulings  of  the  court  allowing  the 
contract  and  endorsement  to  be  read  to  the  jury  the  defendant 
excepted. 

Tlie  only  other  evidence  introduced  on  the  trial  was  the  testi- 
mony of  the  plaintiff,  which  was  as  follows:  "I  bought  the 
contract  sued  on  from  Henry  W.  Truss,  and  a  few  days  before 
this  suit  was  begun  I  called  on  the  defendant  at  his  house  and 
informed  him  that  I  w\is  the  owner  and  holder  of  it,  and  that 
I  wanted  the  lumber  that  was  due  on  it  from  him.  He  replied 
that  he  could  not  then  deliver  the  lumber,  but  would  do  so  as 
soon  as  he  could.  I  bought  the  contract  on  the  day  the  en- 
dorsement is  dated,  and  lumber  was  then  worth  one  dollar  per 
hundred  feet  at  Ragland's  Mill."  On  cross-examination  the 
witness  testified  :  "  I  did  not  demand  of  the  defendant  any  par- 
ticular amount  of  luinber.  I  told  him  that  I  wanted  whatever 
amount  of  lumber  that  was  due  on  the  contract.  I  did  not 
then  know,  and  do  not  now  know  what  amount  was  due  when 
I  made  the  demand,  and  I  so  told  the  defendant,  and  he  said 
that  he  did  not  know  what  was  due.  I  told  him  that  if  he  and 
Henry  W.  Truss  would  get  together  and  agree  as  to  credits  said 
contract  was  entitled  to,  I  would  allow  them,  and  that  Truss 
had  told  me  that  some  sixty  or  sixty-live  dollars  had  been  paid 
on  the  contract,  but  had  not  been  credited  on  it." 

After  the  general  charge,  which  is  not  set  out  in  the  bill  of 
exceptions,  the  defendant  asked  the  court  in  writing  to  give 
three  charges  to  the  jury.  The  court  refused  each  of  these 
charges  and  the  defendant  duly  excepted.  The  refusal  of  the 
court  to  give  the  first  and  second  charges  is  not  assigned  as 
error.  The  third  charge  is  in  these  words:  3.  "In  this  case 
no  interest  can  be  allowed  except  from  the  time  Wood  made 
the  demand  of  the  defendant ;  for  until  then  there  is  no  default 
shown  by  the  evidence,  his  demand  being  the  only  one  proven." 
The  trial  resulted  in  a  verdict  and  a  judgment  for  the  plaintiff", 
and  the  defendant  appealed. 

The  errors  here  assigned  are  the  rulings  of  the  court  on  the 
defendant's  demurrer  to  the  complaint,  and  on  the  plaintiff's 
demurrer  to  the  second  plea,  and  on  the  introduction  in  evi- 
dence of  the  contract  and  the  endorsement  thereon,  and  the 
refusal  of  the  court  to  give  the  third  charge  requested  by  the 
defendant. 

Parsons  &  Parsons,  for  appellant. — (1)  The  plaintiff  claims 
as  transferee  of  a  written  contract  for  the  delivery  of  lumber. 
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The  provisions  of  section  2890  of  the  Code  of  1876  do  not, 
therefore,  apply ;  bnt  the  complaint  should  show  that  the 
plaintiff  has  the  legal  title.  The  averments  of  both  counts  of 
the  complaint  are  insufficient  to  show  this,  and  the  court  erred 
in  overruling  the  defendant's  demurrers  thereto. — Phillips 
V.  Sellers,  42  Ala.  658 ;  Skinner  v.  BedelVs  AdrnW,  32  Ala. 
44;  Henley  v.  Bush,  33  Ala.  636.  (2)  Under  section  2100  of 
the  Code  of  1876,  it  would  seem  that  the  maker  of  such  an  in- 
strument as  the  one  sued  on  in  this  case,  may  make  such  de- 
fense against  it  in  the  hands  of  an  assignee,  until  notified  of  the 
assignment,  as  he  could  have  made  against  the  original  holder, 
unless,  in  some  way,  he  is  estopped.  If  this  be  true,  then  the 
court  erred  in  sustaining  the  demurrer  to  the  second  plea. 
That  plea  shows  that  the  agreement,  as  to  the  delivery  of  the 
lumber,  had  been  so  changed  while  Truss  held  it,  that  the  de- 
fendant was  relieved  from  his  undertaking  to  deliver  the  lumber 
according  to  the  terms  of  the  original  contract ;  and  was  to  de- 
liver it  as  called  for  by  Truss.  This  change  entitled  Ragland 
to  a  reasonable  time  within  which  to  deliver  the  lumber,  from 
the  time  of  demand  made  by  an  assignee ;  and  the  plea  shows 
that  he  was  ready  to  do  this.  (3)  Tlie  court  should  have  given 
the  third  charge  asked  by  the  defendant.  Conceding  that  the 
plaintiff  was  entitled  to  interest,  it  would  seem  that,  suing  for 
the  breach  of  an  agreement,  he  could  not  recover  interest  prior 
to  the  time  when  the  defendant  failed  on  demand  to  deliver  the. 
balance  of  the  lumber  due  on  the  agreement.  In  such  a  case 
as  this,  a  delivery  of  the  lumber  on  demand,  or  a  tender  thereof, 
coupled  with  a  readiness  and  ability  to  deliver,  would  be  a  full 
answer  to  the  complaint. 

BowDEN  &  Knox,  contra. — The  averments  in  both  counts  as 
to  the  transfer  of  the  contract  to  the  plaintiff  are  sufficient. 
Andrews  v.  Carr,  26  Miss.  577,  cited  approvingly  in  Enloe 
V.  Reike,  56  Ala.  500 ;  Crosby  v.  Rauh,  16  Wis.  61 6;  Byles  on 
Bills,  p.  236 ;  Partridge  v.  Davis,  20  Vt.  499 ;  Chitty  on  Bills, 
256,  258 ;  Auerhach  v.  Pritchett,  58  Ala.  451.  In  Phillips 
V.  Sellers,  42  Ala.  658,  it  was  said  that  the  assignee  of  such  a 
contract,  by  endorsement,  might  bring  suit  in  liis  own  name. 
The  complaint  in  that  case  did  not  aver  any  assignment  or 
transfer  of  the  contract  sued  on,  and,  for  that  reason,  was  said 
to  be  defective ;  but  it  was  nowhere  said  that  a  transfer  in 
writing  must  be  alleged  in  totidem  ve?'his.  On  the  contrary, 
it  is  clear  from  the  opinion,  that  if  an  assignment  or  transfer 
had  been  averred,  the  complaint  would  have  been  good.  But 
it  must  be  remembered  that  the  averment  in  this  case  is,  not 
simply  that  the  instrument  sued  on  was  transferred  or  assigned, 
but  that   it   was  ^^duly  transferred,^^  and  ^''duly  a^signedP 
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While  this  may  be  the  averment  of  a  legal  conclusion,  it  is  au- 
thorized by  the  Code ;  and,  on  a  fair  construction,  it  must  be 
held  to  mean  such  a  transfer  as,  under  the  law,  would  amount 
to  a  legal  transfer.  (2)  The  second  plea  is  defective  and  no 
answer  to  the  complaint.  It  sets  up  a  parol  understanding, 
which  is  not  shown  to  have  been  supported  by  any  considera- 
tion ;  and  it  shows,  not  only  that  defendant  for  more  than  two 
years  after  he  had  contracted  to  deliver  the  lumber  failed  to  do 
so,  but  also  that  he  was  in  no  condition  to  do  so,  when  demand 
was  made.  (3)  The  court  properly  refused  the  third  charge 
asked  by  the  defendant.  Its  vice  consists  in  the  assumption, 
that  a  demand  was  necessary  to  fix  the  defendant's  liability, 
whereas  all  the  decisions  hold,  that,  in  cases  of  this  kind,  no 
demand  is  essential,  but  a  readiness  to  deliver  when  no  demand 
is  made,  if  it  can  be  shown  by  defendant,  is  only  matter  of  de- 
fense.— Thaxton  v.  Edward^^  1  Stew.  524;  Graham,  v.  Aher- 
crombie,  8  Ala.  569.  The  contract  itself  fixes  the  liability.. 
The  obligation  is  to  deliver  the  lumber,  one-half  during  1877, 
and  the  other  half  during  1878.  On  1st  Jannary,  1879,  there- 
fore, the  entire  quantity  of  lumber  mentioned  in  the  contract 
was  past  due. 

SOMERYILLE,  J. — The  contract  here  sued  on  is  one  for 
the  delivery  of  property,  and  not  for  the  payment  of  money, 
and  a  written  transfer  would  be  necessary  in  order  to  authorize 
an  assignee  to  bring  suit  on  such  an  instriimwit  in  his  own 
name. — Code,  1876,  §  2890.  It  is  equally  evident  that  a  com- 
plaint would  be  subject  to  demurrer,  which  failed  to  aver,  on 
the  face  of  it,  such  written  transfer  of  the  legal  title  to  the 
plaintiff  bringing  the  suit. —  Phillips  v.  Sellers,  42  Ala.  658. 

The  first  count  alleges  that  the  obligation  in  question  was 
"duly  transj^erred^^  to  the  plaintiff.  This  was  clearly  insuffi- 
cient, as  it  may  have  been  transferred  by  mere  delivery  and  not 
in  writing.  The  second  count  avers  that  it  was  "duly  as- 
signedy  This,  we  think,  must  be  construed  to  mean  a  transfer 
in  writing,  as  distinguished  from  one  by  delivery,  this  being 
the  true  definition  of  the  word  when  applicable  to  contracts,  as 
indicated  both  by  usage  and  etymology. — Bouvier's  Law  Diet., 
title,  Assignment  I  Enloe  i).  Reike,  56  Ala.  500;  Andrews 
V.  Carr,  26  Miss.  577. 

The  demurrer  was  properly  overruled  as  to  the  second  count, 
but  should  have  been  sustained  as  to  the  first. 

The  rulings  of  the  court  below  bear  upon  the  proper  con- 
struction of  the  contract  sued  on,  which  is  an  obligation  on  the 
{)art  of  the  appellant  Ragland  to  deliver  a  certain  amount  of 
umber,  of  a  quality  particularly  described.  The  promise  is  to 
"pay"  the  lumber  to  one  Truss,  who  was  the  assignor  of  the 
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plaintiff,  Wood,  during  the  years  ISTT  and  1878,  one-half  to  be 
delivered  during  each  of  said  years.  The  consideration  re- 
cited is  the  purchase  by  Ragland  of  Truss'  one-fourth  interest 
in  a  saw  mill.  An  important  feature  of  the  contract  is,  that  it 
fails  to  designate  any  'place  of  delivery. 

The  rule  governing  the  place  of  delivery  in  cases  of  this  kind 
is  not  entirely  free  from  doubt,  the  authorities  being  in  irrecon- 
cilable conflict.  Where  money  is  to  be  paid,  it  seems  well  set- 
tled that  the  payor  must  seek  the  payee,  and  make  a  tender  of 
the  amount  due  him,  in  the  absence  of  a  contrary  stipulation. 
In  the  case,  however,  of  specific  articles,  if  no  place  of  delivery 
is  specified,  the  general  rule  is,  especially  when  such  chattels 
are  cumbersome,  that  they  are  to  be  delivered  at  the  place  where 
they  are,  or  are  to  be  manufactured.  The  vendor,  unless  other- 
wise agreed,  is  not  bound  to  send  or  carry  the  goods  to  the 
vendee.  All  that  he  is  required  to  do,  is  to  deliver  on  demand- 
to  the  purchaser.  Such  an  obligation  does  not  become  payable 
in  money,  and  the  foundation  of  a  suit,  until  there  has  been  a 
demand  by  the  purchaser,  and  a  refusal  on  the  part  of  the 
vendor  to  deliver.  The  case  of  Cobh  v.  Reed^  2  Stew.  444, 
holding  the  contrary,  is  unsupported  by  principle  or  authority, 
and  is  overruled.  This  seems  to  us  the  sounder  and  more 
sensible  rule,  and  better  in  harmony  with  the  modern  usages  of 
commerce  and  customs  of  every  day  business. — Benjamin  on 
Sales,  §  679;  5  Wait's  Act.  &  Def.  570;  2  Kent's  Com.  505; 
Lobdell  V.  Hopkins,  5  Cow.  516 ;  Minor  v.  Michie,  Walker's 
(Miss.)  Rep.  24 ;  Bishop  on  Contr.  699  and  cases  cited ;  Green- 
wood V.  Curtis,  6  Mass.  358;  Stevens  v.  Adams,  45  Me.  611.; 
Johnson  v.  Baird,  3  Blackf.  153. 

And,  generally,  before  any  action  can  be  maintained  by  the 
promisee  in  such  cases,  proof  must  be  made  that  he  was  ready 
at  the  proper  time  and  place  to  receive  the  chattels,  or  that  the 
promissor  was  unable  then  and  there  to  deliver  them.  A  de- 
mand must  be  shown,  or  else  proof  made  that  such  demand 
would  have  been  nugatory. — 2  Parson's  Contr.  163. 

The  present  contract  must  be  construed  to  be  an  agreement 
on  Ragland's  part  to  deliver  the  lumber  at  his,  the  vendor's 
mill,  one-half  respectively  during  each  of  the  years  1877  and 
1878,  07i  demand  being  made  by  the  vendee.  Until  such  de- 
mand by  the  plaintiff  is  proved,  or  facts  shown  which  dispense 
with  the  necessity  of  making  it,  there  is  no  default  or  breach 
of  the  contract  by  the  defendant.  Until  there  was  a  breach, 
there  would  be  no  interest  accruing  on  the  amount  due  to  the 
plaintiff.  Debts  or  obligations  payable  on  demand  do  not  bear 
interest  until  a  demand  is  made,  or  suit  is  instituted. — Maxcy 
V.  Knight,  18  Ala.  300;  Vaughan  v.  Goode,  Minor's  Rep.  417. 

Under  this  construction  of  the  contract,  the  ruling  of  the 
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court  on  the  demurrer  to  defendant's  second  plea  becomes  im- 
material, and  there  was  manifest  error  in  refusing  to  give  the 
third  charge  as  requested  by  the  defendant. 
Reversed  and  remanded. 


Bragg,  Adm'r,  v.  Beers. 

Bill  in  Equity  hy  Devisees  and  Legatees  for  a  Final  Settle- 
ment of  their  Testator'' s  Estate^  for  a  Sale  of  Lands  devised 
for  Partition,  and  for  Distribution. 

1.  Administration  of  estates  ;  jurisdiction  of  court  of  equity.. — Before 
the  jurisdiction  of  tlie  court  of  probate  to  settle  an  administration,  and 
to  make  division  and  distribution,  has  been  put  in  exercise,  devisees  or 
heirs,  legatees  or  distributees  may,  without  assigning  any  special  cause, 
resort  to  a  court  of  equity  for  a  settlement  of  the  administration,  the 
payment  of  legacies,  the  distribution  of  personal  assets,  and  the  division 
of  lands  devised  or  descended. 

2.  Sale  of  lands  for  .partition ;  when  court  of  equity  will  take  jurisdic- 
tion,.— Wliile  a  court  of  equity,  in  the  absence  of  a  statute  conferring  the 
jurisdiction,  will  not  decree  a  sale  of  lands  held  and  owned  jointly  by 
adults  without  the  consent  of  all  of  them,  on  a  bill  filed  for  that  purpose 
alone  ;  yet,  when  the  court  takes  jurisdiction  of  a  decedent's  esta+e,  and 
to  effect  a  final  settlement,  distribution  and  partition,  a  sale  of  lands  is 
necessary,  it  will  order  the  sale  in  all  cases  in  which,  under  like  circum- 
stances, the  court  of  probate  would  have  had  jurisdiction  to  order  it. 

3.  Bill  in  equity ;  necessary  parties. — To  a  bill  filed  by  a  devisee  and 
legatee  for  a  settlement  of  his  testator's  estate,  a  sale  of  the  lands  de- 
vised for  partition,  and  distribution  of  personal  assets,  mortgagees  of  the 
undivided  interests  of  other  devisees  in  the  lands  are  necessary  parties. 

Appeal  from  Mobile  Chancery  Court. 

Heard  before  Hon.  John  A.  Foster. 

The  bill  in  this  cause  was  tiled  on  1st  December,  1881,  by  Dora 
B.  Beers  and  Mary  Parker  against  Braxton  Bragg,  individually 
and  as  administrator  de  bonis  non,  with  the  will  annexed,  of 
John  Bragg,  deceased,  Shirley  Bragg,  John  Bragg,  William  B. 
Bragg,  and  others,  and  its  material  averments  are  as  follows: 
John  Bragg  departed  this  life  in  the  county  of  Mobile  seized 
and  possessed  of  certain  real  estate  situate  in  the  Port  of  Mo- 
bile, particularly  described,  which,  by  his  will,  he  devised  to 
his  children,  the  complainants  and  the  above  named  defendants. 
At  the  time  of  hrs  death  he  was  also  possessed  of  some  personal 
property,  which  he  also  bequeathed  to  his  children.  On  the 
4th  of  September,  1878,  after  the  probate  of  the  will,  letters 
testamentary  were  issued  thereon  by  the  Probate  Court  of  Mo- 
bile county  to  one  of  the  executors  nominated  in  the  will,  who 
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continued  as  such  executor  until  liis  death ;  and  on  the  5th  of 
May,  18S0,  his  executorship  was  finally  settled  in  said  Probate 
Court.  On  the  29th  of  April,  1879,  the  defendant  Braxton 
Bragg  was  appointed  administrator  de  honis  non,  with  the  will 
annexed,  of  said  testator,  and  thereupon  duly  qualified  as  such, 
and  took  possession  of  the  assets  of  the  estate,  including  the 
real  estate  devised.  The  testator,  by  his  will,  directs  that  the 
division  of  his  estate  should  be  postponed  until  his  youngest 
living  child  should  become  of  age,  and  that  until  that  time  all 
his  estate,  after  the  payment  of  debts,  should  be  kept  together 
by  his  executors,  they  to  account  annually  for  the  income,  rents 
and  profits  of  his  estate,  which,  after  paying  current  expenses, 
should  be  annually  divided  among,  and  paid  over  to  his  said 
children. 

The  bill  further  avers,  that  the  administrator  lias  received 
assets  of  said  estate  more  than  sufiicient  to  pay  all  outstanding 
debts;  that  he  "has  not  rendered  the  annual  account  of  the 
net  income  of  the  property  devised,  nor  has  he  paid  the  same 
over  as  required  by  said  will;"  that  he  has  only  made  one  par- 
tial settlement  of  his  administration ;  that  payments  had  been 
made  to  the  complainants  and  to  the  other  devisees  and  lega- 
tees under  said  will  on  account  of  their  respective  interests 
thereunder,  a  statement  of  which  is  given;  that  more  than 
eighteen  months  have  elapsed  since  letters  were  issued  to  said 
administrator,  and  more  than  eleven  months  have  elapsed  since 
the  youngest  child  of  John  Bragg,  deceased,  attained  the  age 
of  twenty-one  years ;  that  complainants  have  been  for  a  long 
time  desirous  that  said  estate  should  be  finally  settled,  and  the 
respective  interests  of  the  distributees  should  be  paid  to  them, 
but  that  said  administrator  had  taken  no  steps  to  attain  that 
end ;  that  the  real  estate  devised  is  of  such  a  nature  that  it  can 
not  be  divided  so  as  to  give  to  each  of  the  joint  owners  the  part 
to  which  he  or  she  is  entitled,  and  they  can  not  obtain  their 
respective  interests  and  rights  except  by  a  sale  of  the  property 
and  a  distribution  of  the  proceeds ;  and  that  neither  Braxton 
Bragg  nor  the  other  brothers  of  complainants  will  consent  to  a 
sale  of  the  j^roperty  for  partition.  It  is  also  averred  that  John, 
Shirley  and  William  B.  Bragg  have  mortgaged  their  respective 
interests  in  the  real  estate  devised  to  certain  parties  therein 
named,  and  the  mortgagees  are  made  parties  defendant  to  the 
bill ;  that  the  mortgages  contain  powers  of  sale,  and  the  debts 
secured  thereby  are  still  unpaid ;  and  that  these  mortgages 
would  greatly  embarrass  a  sale  of  the  property  had  under  pro- 
ceedings at  law  for  partition.  The  prayer  of  the  bill  is  for  a 
sale  of  the  real  estate  devised  for  division  among  the  devisees, 
a  settlement  of  the  administration  of  Braxton  Bragg  upon  the 
estate  of  John  Bragg,  deceased,  and  a  distribution  of  the  per- 
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sonal  assets  in  accordance  with  the  provisions  of  the  will. 
All  the  defendants  except  the  mortgagees  demurred  to  the 
bill  on  the  groimds,  among  others,  (1)  that  it  appears  on  the 
face  of  the  bill  that  the  court  had  no  jurisdiction  to  order  the 
sale  of  the  lands  therein  described  for  the  purpose  of  a  division 
among  the  owners  thereof ;  (2)  that  it  appears  from  the  bill 
that  its  main  object  is  to  obtain  a  partition  of  the  lands  of  said 
estate  by  a  sale,  and  no  special  or  equitable  circumstances  are 
shown  why  the  court  should  assume  jurisdiction  of  the  admin- 
istration of  said  estate  and  finally  settle  the  same ;  (3)  that  the 
bill  shows  that  the  complainants  have  a  complete  and  adequate 
remedy  at  law ;  and  (4)  that  the  bill  is  multifarious,  in  that  it 
seeks  a  sale  of  lands  for  a  division  among  joint  owners,  a  tinal 
settlement  of  said  estate,  and  said  mortgagees  are  made  parties 
defendant  thereto,  without  showing  that  they  had  any  interest 
in  said  final  settlement,  or  are  in  any  way  concerned  therein. 
They  also  moved  to  dismiss  the  bill  for  want  of  equity.  The 
Chancery  Court,  on  the  hearing  of  the  cause  on  demurrer  and 
motion  to  dismiss,  entered  a  decree  overruling  both,  and  from 
that  decree  this  appeal  is  prosecuted  under  the  statute,  and  the 
decree  is  here  assigned  as  error, 

PiLLANS,  ToRKEY  &  Hanaw,  and  D.  H.  Lay,  for  appellants, 

P,  &  T,  A.  Hamilton  and  J,  Little  Smith,  contra. 

BRICKELL,  C.  J. — It  is  true  that  a  court  of  equity,  in  the 
absence  of  a  statute  conferring  the  jurisdiction,  will  not  decree 
a  sale  of  the  lands  of  an  adult,  to  make  partition,  without  his 
consent. — Deloney  v.  Walker,  9  Port.  497.  The  statutes  con- 
fer on  the  court  of  probate  jurisdiction  to  authorize  the  per- 
sonal representative  to  sell  lands  descended  or  devised,  when 
they  are  incapable  of  an  equitable  division  among  the  heirs  or 
devisees. — Code  of  1876,  §  2449.  And  jurisdiction  is  also  con- 
ferred on  the  court  to  order  the  sale  of  lands,  or  of  personal 
property,  held  by  joint  owners,  or  by  tenants  in  common. — Code 
of  1876,  §  3497  et  seq.  A  sale  of  property,  real  or  personal, 
held  jointly  or  in  common,  which  is  incapable  of  a  fair  parti- 
tion, under  a  decree  of  a  court  of  competent  jurisdiction,  is  a 
favored  policy  of  the  legislation  of  the  State. 

Before  the  jurisdiction  of  the  court  of  probate  to  settle  an 
administration,  and  to  make  division  and  distribution,  has  been 
put  in  exercise,  without  the  assignment  of  any  special  cause, 
devisees  or  heirs,  legatees  or  distributees  may  resort  to  a  court 
of  equity  for  a  settlement  of  the  administration,  and  for  the 
payment  of  legacies,  the  distribution  of  personal  assets,  and  for 
a  division  of  lands  devised  or  descended. — McNeill  v.  McNeill, 
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36  Ala.  10  ..  The  court,  proceeding  according  to  its  own  prac- 
tice, is  governed  by  and  applies  the  law  controlling  the  settle- 
ment of  administrations,  the  distribution  of  assets,  or  the  partition 
or  division  of  property,  which  prevails  in  the  court  of  probate. 
The  parties  lose  neither  right  nor  remedy  by  resorting  to  a 
court  of  equity,  instead  of  invoking  the  jurisdiction  of  the 
court  of  probate.  If,  to  effect  a  final  settlement,  distribution 
and  partition,  a  sale  of  lands  is  necessary,  the  court  will  order  the 
sale  in  all  cases  in  which,  under  like  circumstances,  the  court 
of  pro])ate  would  have  had  jurisdiction  to  order  it. —  Wilson 
V.  Crook,  17  Ala.  59;  Hcdl  v.  Wilson,  14  Ala.  295. 

The  purposes  of  the  present  bill,  filed  by  legatees  and  devis- 
ees, are  a  settlement  of  the  administration,  a  distribution  of  the 
personal  assets  in  accordance  with  the  will  of  the  testator,  and 
a  sale  of  the  lands  devised,  to  effect  a  division  justly  and  equi- 
tably among  the  devisees.  Upon  its  allegations,  if  the  admin- 
istration remained  in  the  court  of  probate,  it  would  be  the  duty 
of  the  personal  representative  to  obtain  an  order  for  the  sale  of 
the  lands  devised,  to  effect  a  division  among  the  devisees.  The 
court  of  equity  may  and  should  decree  the  sale.  It  is  necessary 
to  secure  to  the  devisees  the  full  measure  of  right  to  which  they 
are  entitled. 

The  mortgagees  of  the  undivided  interest  of  several  devisees 
executing  the  mortgages  are  necessary  parties  to  the  bill.  They 
have  an  interest  in  the  subject-matter  of  suit,  and,  in  their  ab- 
sence, a  clear,  unembarrassed  title  to  the  lands  could  not  be 
sold,  and  no  other  ought  the  court  to  decree  sold  and  conveyed. 
The  demurrer  to  the  bill  was  properly  overruled,  and  the  de- 
cree of  the  chancellor  is  affirmed. 


Vann  v.  Vann,  Ex'rx  et  al. 

Bill  in  Equity  to  Charge  Lands  Devised  with  Payment  of 
Debt  contracted  hy  the  Executor. 

1.  Debt  contracted  hy  executor;  when  imposes  only  a  personal  liability. 
Under  the  provisions  of  a  will  directing  the  testator's  estate  to  be  kept 
together  and  managed  by  the  executor  until  the  youngest  child  of  the 
testator  should  attain  the  age  of  twenty-one  years,  and  authorizing  the 
executor  to  transact  any  business  pertaining  to  the  interests  of  the  estate 
without  the  orders  of  any  court,  the  executor  has  no  authority  to  con- 
tract, on  the  credit  of  the  estate,  for  the  services  of  a  party  to  take  charge 
of,  and  superintend  the  cultivation  of  lands  belonging  to  the  estate ;  and 
such  a  contract,  made  in  1861,  only  imposed  a  personal  liability  on  the 
executor. 

Vol.  lxxi. 
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Appeal  from  Russell  Chancery  Court. 

Heard  before  Hon.  Jno.  A.  Foster. 

The  bill  in  this  cause  was  filed  on  6th  October,  1880,  by  Joseph 
Yann  against  the  surviving  executrix  and  tlie  devisees  of  Joseph 
M.  Vann,  deceased,  and  the  case  made  thereby  is  as  follows:  Jo- 
seph M.  Yann  departed  this  life  in  1859,  seized  and  possessed  of  a 
large  and  valuable  estate,  consisting  in  part  of  a  plantation  and 
slaves  and  other  personal  property,  and  leaving  a  last  will  and  testa- 
ment, in  which  the  testator  nominated  Henry  M.  Yann,  his 
brother,  and  Elizabeth  Yann,  his  wife,  as  his  executor  and  ex- 
ecutrix, and  directed  that  his  estate  should  be  kept  together 
and  managed  by  his  said  brother  and  ^vife,  until  his  youngest 
child  should  arrive  at  the  age  of  twenty-one  years;  and  anthori- 
izing  them  to  buy  and  sell  property  for  the  beneiit  of  his  es- 
tate, and  to  transact  any  business  pertaining  to  the  interests  of 
the  estate  without  any  order  of  court ;  and  providing  further 
that  they  should  not  be  compelled  to  make  any  return  to  any 
court  of  their  actings  and  doings,  the  testator  expressing,  as  a 
reason  therefor,  "full  faith  and  confidence  in  their  prudence 
and  integrity."  After  bequeathing  certain  specific  legacies  to 
his  wife  and  children,  the  testator  directs,  that  when  his  young- 
est child  should  attain  the  age  of  twenty-one  years,  all  his  land 
negroes  and  other  personal  property  remaining  on  hand  should 
be  sold  and  equally  divided  among  his  children.  The  will  was 
duly  probated,  and  Henry  M.  and  Elizabeth  Yann  were  ap- 
pointed the  executor  and  executrix  thereof,  on  12th  April,  1860, 
without  bond.  They  acted  jointly  as  such  executor  and  execu- 
trix until  19th  February,  1875,  when  Henry  M.  Yann  died. 
Since  that  time  the  said  Elizabeth  has  continued  to  act  as  exec- 
utrix of  said  will.  In  and  during  the  year  1861,  the  complain- 
ant, under  a  contract  with  said  executor  and  executrix,  took 
charge  of,  and  superintended  the  cultivation  of  certain  lands 
belonging  to  the  testator's  estate,  for  which  they  agreed  to  pay 
him  $250,  which  is  averred  to  have  been  the  reasonable  value 
of  his  services.  Of  this  sum  no  part  was  paid  until  in  1865, 
when  the  said  Elizabeth  Yann  paid  complainant  $10;  and  in 
December,  1865,  the  said  Henry  M.  and  Elizabeth  Yann,  as 
such  executor  and  executrix,  gave  to  complainant  their  note  for 
$240,  "the  amount  then  agreed  on  to  be  due  for  said  services." 
This  note  not  being  paid,  it  was,  on  1st  December,  1872,  re- 
newed ;  and  on  the  renewed  note  the  complainant  obtained 
judgment  in  the  Circuit  Court  of  Russell  county,  on  12th  No- 
vember, 1874,  against  the  said  Henry  M.  and  Elizabeth  Yann, 
as  such  executor  and  executrix,  for  the  sum  of  $427.79,  the 
amount  then  due  thereon,  which  judgment  was  never  paid  or 
satisfied.  The  bill  further  avers  that  the  estate  of  Henry  M. 
Yann  is  insolvent,  that  the  said  Elizabeth  Yann  is  also  insolv- 
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ent,  and  that  there  are  no  personal  assets  belonging  to  said  es- 
tate, out  of  whicli  his  claim  can  be  paid.  The  prayer  of  the 
bill  is  to  have  a  certain  tract  of  land  (or  so  much  thereof  as  may 
be  necessary),  of  which  the  testator  died  seized  and  possessed, 
sold  for  the  payment  of  his  claim.  By  an  amendment  to  the 
bill  it  was  averred  that  the  executor  and  executrix  had  the 
power  under  the  will  to  contract  for  said  services  and  to  charge 
the  said  estate  with  the  value  thereof,  and  that  they  would 
have  been  entitled  to  a  credit  therefor,  if  they  had  paid  the 
claim;  and  that  in  equity  complainant  ought  to  be  paid  out  of 
said  estate.  By  the  amendment  it  is  also  prayed,  that  the  com- 
plainant "be  subrogated  to  the  rights  in  equity,  that  said  exec- 
utor and  executrix  would  have  had,  liad  they  paid  for  said  serv- 
ices, by  decreeing  that  orator  be  paid  the  value  thereof  out  of 
the  property  belonging  to  said  estate."  Tlie  defendants  de- 
murred to  the  bill  as  amended,  the  gist  of  the  demurrer  being 
that  the  will  conferred  no  power  on  the  executor  and  execu- 
trix to  contract  said  debt,  that  it  merely  imposed  a  personal  lia- 
bility on  them,  and  that  the  claim  was  stale  and  barred  by  the 
lapse  of  time. 

The  Chancery  Court  entered  a  decree  sustaining  the  demur- 
rer and  dismissing  the  bill;  and  that  decree  is  here  assigned  as 
error. 

J.  T.  N^oRMAis-,  for  appellant,  cited  2  Perry  on  Trusts,  §§  907 
-13 ;  19  Ala.  672 ;  ;-!0  Ala.  430. 

L.  W.  Martix,  cont7'a.  (Xo  brief  came  to  the  hands  of  the 
reporter.) 

STON^E,  J. — The  decree  of  the  chancellor  rendered  in  this 
cause  must  be  affirmed  on  two  grounds.  The  debt,  for  the  pay- 
ment of  which  the  bill  seeks  to  have  the  lands  of  the  testator 
sold,  was  contracted  by  the  executors  in  1861,  and,  at  that  time, 
imposed  only  a  personal  liability  on  them.  For  aught  that  ap- 
pears in  the  bill,  the  executors  may  have  been  largely  in  default 
to  the  estate,  and  the  will  gives  them  no  power  to  contract 
debts  on  the  credit  of  the  estate.  And,  as  a  debt  against  the 
lands  devised,  the  claim  had  long  been  barred  by  the  limitation 
of  six  years,  when  the  present  bill  was  filed. — Steele  v.  Steele, 
64  Ala.  438 ;  Vanderveer  v.  Ware,  65  Ala.  606 ;  Mayhury  v. 
Chrady,  67  Ala.  147. 

Affirmed. 
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Steed  V,  Barnliill. 

Action  on  Promissory  Note. 

1.  Recovery  on  joint  and  several  contracts. — Under  the  statute  (Code 
of  1876,  §§  2905,  2919),  written  obligations  and  promises  of  any  descrip- 
tion are  several  as  well  as  joint ;  and  in  a  suit  against  the  obligors  or 
promissors  a  recovery  may  be  had  against  one  or  more  of  them,  as  the 
facts  in  evidence  may  justify. 

2.  Verdict;  what  sufficient. — A  verdict  in  favor  of  the  plaintiff  against 
"  the  defendant  "  in  a  suit  wliere  three  persons  are  joined  as  defendants, 
is  sufficient  and  will  support  a  judgment  against  all  the  defendants.  In 
such  case  the  reasonable  intendment  is,  that  the  word  defendant  was  used 
for  defendants,  and  it  will  be  treated  as  a  mere  clerical  misprision. 

Appeal  from  Clay  Circuit  Court. 

Tried  before  Hon.  LeRoy  F.  Box. 

This  was  a  suit  brought  by  J.  L.  Barnhill  against  R.  F.  Steed, 
W.  A.  Steed  and  W.  D.  Steed,  and  was  founded  on  a  promis- 
sory note,  executed  by  the  defendants  to  the  plaintiff.  The 
defendants  pleaded  the  general  issue,  and  a  failure  of  consider- 
ation. Other  special  pleas  were  also  filed  by  the  defendant  W. 
D.  Steed,  which  need  not  be  set  out  in  this  report.  As  recited 
by  the  bill  of  exceptions,  "the  evidence  introduced  by  the  de- 
fendants tended  to  show  that  the  note  sued  on  was  without  any 
consideration  on  the  part  of  the  defendants  R.  F.  Steed,  and 
W.  A.  Steed,  the  former  the  wife,  and  the  latter  the  son  of  the 
defendant  W.  D.  Steed,  and  that  the  said  W.  A.  Steed  and  E. 
F.  Steed  executed  said  note  without  any  consideration  and  for 
the  pre-existing  debt  of  W.  D.  Steed,  who  signed  said  note  after 
its  execution  by  the  other  defendants ;"  and  also  "  a  want  of 
any  consideration  in  said  note  as  against  the  defendant  W.  D. 
Steed."  The  bill  of  exceptions  further  states  that  the  ^  plaintiff 
introduced  evidence  showing  that  at  the  time  of  the  execution 
of  the  note  sued  on  by  R.  F.  Steed  and  W.  A.  Steed  the  plain- 
tiff delivered  to  R.  F.  Steed  an  old  note  held  by  plaintiff'  on  the 
defendant  W.  D.  Steed,  the  balance  due  on  said  old  note  hav- 
ing been  included  in  the  note  sued  on,  and  that  some  time  after 
this  plaintiff  procured  the  signature  of  the  defendant  W.  D. 
Steed.  .This  was  all  the  evidence  tending  to  show  any  consid- 
eration in  the  note  sued  on  against  defendants  R.  F.  Steed  and  W. 
A.  Steed.  The  above  is  a  recital  of  all  the  evidence  necessary 
for  a  correct  understanding  of  the  questions  of  law  reserved." 
The  court  refused  to  charge  the  jury,  at  the  written  request  of 
the  defendants,  that  "  the  plaintiff  must  recover  against  all  the 
defendants  or  he  can  recover  against  none  of  them,"  and 
charged  the  jury  that  "the  note  sued  on  was  the  joint  and  sev- 
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era!  obligation  of  the  defendants,  and  that  tlie  plaintiff  might 
recover  against  all  of  them,  or  against  any  one  of  them."  To 
the  charge  given  and  to  the  refusal  of  the  court  to  charge  as 
requested  the  defendants  separately  excepted.  The  jury  re- 
turned a  verdict  against  '"''ihe  defendant  f  and  thereupon  the 
defendants  moved  to  arrest  the  judgment  of  the  court  on  the 
ground  that  "the  verdict  of  the  jury  finds  the  issue  against  a 
single  defendant,  and  does  not  show  which  defendant  the  issue 
is  found  against."  The  court  overruled  the  motion  in  arrest 
of  judgment,  and  the  defendants  excepted. 

The  rulings  of  the  Circuit  Court,  above  noted  are  here  as- 
signed as  error. 

Smith  <fe  Smith,  for  appellants. — (1)  "Where  the  plaintiff 
declares  on  a  joint  and  several  promissory  note  against  all  the 
makers  jointly,  a  recovery  must  be  had  against  all  the  defend- 
ants or*  none."— 1  Chitty  on  Plead.  (16  Am.  Ed.),  p.  52.  (2) 
The  charge  given  was  erroneous  because  it  authorized  a  recov- 
ery againt  a  married  woman.  Coverture  may  be  given  in  evi- 
dence under  the  general  issue. — 2  Greenl.  on  Ev.  §  135,  and 
authorities  cited.  (3)  The  verdict  was  a  finding  against  a  sin- 
gle defendant  without  showing  the  particular  defendant  against 
whom  the  issues  were  found.  It  was,  therefore,  too  uncertain 
and  indefinite  to  support  a  judgment. 

Parsons  &  Pearce,  contra. — (1)  The  court  did  not  err  in 
refusing  to  give  the  charge  requested  by  the  defendants,  or  in 
the  charge  given.— Code  of  1876,  §§  2905,  2919.  (2)  The  mo- 
tion in  arrest  of  judgment  was  properly  overruled. — Porter  v. 
Cot/ney,  3  Ala.  314;  Meeker  v.  Childress,  Minor,  109. 

SOMERYILLE,  J. — The  usual  rule  is,  that  a  judgment  ren- 
dered against  several  persons  who  are  jointly  liable,  is  an  en- 
tirety, and  if  it  is  void  as  to  one  defendant,  it  is  void  as  to  all. 
The  statute,  however,  makes  all  written  obligations  and  prom- 
ises, of  any  description,  several  as  well  as  joint,  and  authorizes 
a  recoverv  against  one  or  more,  as  the  facts  may  justify. 
Code  of  1876,  §§  2905,  2919 ;  Freeman  on  Judgments,  §  136. 

The  rulings  of  the  court  so  declared  the  law,  and  were  correct. 

The  motion  in  arrest  of  judgment  was  properly  overruled. 
The  reasonable  intendment  is  that  the  word  defendant  in  the 
verdict  of  the  jury  was  used  for  defendants — a  mere  clerical 
misprision,  which  will  not  prevent  the  judgment  from  being  sup- 
ported by  the  verdict, — Porter  v.  Cotney,  3  Ala.  314 ;  Meeker 
Childress,  Minor,  109. 

AflSrmed. 

Vol.  lxxi. 


1881.]  OF  ALABAMA.  159 

[Whaley  v.  Whaley.] 


IVhaley  v.  Whaley, 

Bill  in  Equity  to  enforce  Resxdting  Trust  in  Land. 

1.  Right  of  trustee  to  pursue  trust  funds  invested  in  other  property ; 
character  of  the  trust. — Where  a  cestui  que  trust  seeks  to  pursue  trust  funds 
invested  by  the  trustee  in  land  or  other  property,  and  title  taken  in  his 
own  name,  or  in  the  name  of  a  stranger  with  notice,  it  is  wholly  imma- 
terial whether  the  money  was  paid  at  the  time  of  the  purchase  or  after- 
wards. This  is  not  technically  or  strictly  a  resulting  trust,  but  a  trust 
created  by  law,  originating  in  the  right  of  the  cestui  que  trust  to  pursue  the 
trust  fund,  through  its  various  transmutations,  into  a  new  investment  made 
in  violation  of  the  trustee's  duties. 

2.  Resulting  trust;  money  must  he  paid  at  time  of  purchase. — Where  no 
question  arises  as  to  misappropriation  of  trust  funds,  but  money  or  prop- 
erty without  fiduciary  ear-marks  is  paid  or  invested  by  one  person,  and 
the  title  is  taken  in  the  name  of  another,  the  money  must  be  paid  or  the 
property  re-invested  at  the  time  of  the  purchase,  in  order  to  create  a  re- 
sulting trust. 

3.  Same;  does  not  exist  where  the  money  was  loaned. — If  one  person  ad- 
vances the  purchase-money  of  property  by  way  of  a  loan  to  the  vendee, 
and  conveyance  of  title  is  made  to  the  latter,  no  trust  will  result  in  favor 
of  the  party  advancing  the  money.  In  such  case  the  very  fact  of  a  loan 
contradicts  and  rebuts  the  implication  of  a  trust,  which  might  otherwise 
be  presumptively  raised  by  law. 

4.  Same;  can  not  he  created,  hy  parol  agreement. — Where  such  a  trust 
•  does  not  result  from  the  transaction  itself,  by  implication  of  law,  it  can 

not  be  created  by  express  agreement  between  the  parties,  resting  merely 
in  parol,  as  such  an  agreement  would  violate  the  statute  of  frauds. 

Appeal  from  Pike  Chancery  Court. 

Heard  before  Hon  Jno.  A.  Foster. 

The  bill  in  this  cause  was  liled  on  25th  September,  1879,  by 
James  M.  Whaley  and  Elizabeth  P.  Massey  against  Isaac  R. 
Whaley  and  others,  for  the  purpose  of  establishing  a  resulting 
trust  in  certain  lands  in  the  bill  described.  The  facts  from 
which,  it  is  claimed,  the  trust  results  are  stated  in  the  bill  to  be 
substantially  as  follows:  In  1858,  Isaac  Whaley  departed  this 
life  intestate,  seized  and  possessed  of  an  estate  consisting,  in 
part,  of  the  lands  described  in  the  bill.  These  lands  were  sold 
under  the  order  of  the  Probate  Court  of  Pike  county  by  the 
administrators  in  chief,  the  widow,  liuth  Whaley,  consenting 
that  her  dower  interest  might  be  sold  under  the  statute.  The 
purpose  for  which  the  lands  were  sold  is  not  stated  in  the  bill, 
but  it  is  averred  that  the  estate  was  solvent.  At  the  sale  Ruth 
Whaley  purchased  said  lands  and  "  other  property,  for  which  she 
executed  her  note  for  the  sum  of  twenty-two  hundred  and  fifty 
31-100  dollars,  supposing  that  her  distributive  share  in  said  es- 


160  SUPREME  COURT  [Dec.  Term, 

[Whaley  v.  Whaley.J 

tate  would  be  equal  to,  or  more  than  said  amount,"  but  owing 
to  bad  management  and  the  results  of  the  war,  she  was  in  this 
disappointed.  The  administrators  in  chief  "  resigned  or  were 
removed,"  and  an  administrator  de  honis  non  having  been  ap- 
pointed, he  threatened  to  commence  proceedings  to  have  the 
lands  subjected  to  the  payment  of  said  note.  In  order  to  se- 
cure the  lands  to  the  said  widow,  an  agreement  was  made  and 
entered'into,  during  the  year  1866,  by  and  between  the  com- 
plainants and  the  said  administrator,  Ruth  Whaley  and  all  the 
heirs  of  Isaac  Whaley,  deceased,  who  were  then  of  age,  that 
said  estate  "  was  due  complainant,  Elizabeth  Massey,  as  one  of 
the  heirs  of  Isaac  Whaley,  deceased,  about  the  sum  of  five  hun- 
dred dollars,  and  also  due  J.  M.  Whaley,  the  other  complain- 
ant, about  the  sum  of  three  hundred  and  lifty  dollars ;  that  said 
two  amounts  should  go  in  payment  and  extinguishment  of  said 
Ruth  Whaley's  note ;  and  Ruth  Whaley  then  and  there  prom- 
ised and  agreed,  in  consideration  of  said  sums,  that,  in  the  event 
she  should  not  be  able  to  pay  complainants  tlieir  sums  of  money 
back,  they  were  to  be  reimbursed  out  of  the  lands  and  any  other 
property  she  might  have  and  own  at  her  death."  In  pursuance 
of  this  agreement  "  the  said  Ruth  Whaley  executed  to  com- 
plainants her  promissory  notes  for  the  amounts  of  the  advance- 
ments made  by  them  respectively ;"  and  afterwards  the  admin- 
istrator reported  the  payment  of  the  purchase-money  for  the 
lands,  and  under  an  order  of  court  conveyed  the  same  to  the 
said  Ruth  Whaley.  Copies  of  the  notes  made  to  complainants , 
are  made  exhibits  to  the  bill.  In  the  note  to  James  M.  Wha- 
ley the  consideration  is  stated  to  be  money  paid  by  him  to  the 
administrator  on  the  note  for  the  purchase-money  for  said  lands ; 
but  no  consideration  is  expressed  in  the  other  note.  All  the 
heirs  and  distributees  were  fully  paid  their  distributive 
shares  in  said  estate,  except  the  complainants.  Ruth  Whaley 
died  in  February,  1877.  The  complainants  and  the  defendants 
are  the  only  heirs  at  law  of  said  decedent. 

The  defendants  answered  the  bill,  insisting  that  there  was  no 
resulting  trust  as  claimed  by  the  complainants,  and  that  the  agree- 
ment between  them  and  Mrs.  Whaley  rested  in  parol,  and  was 
void  under  the  statute  of  frauds. 

The  cause  was  first  heard  at  the  spring  term,  1880,  of  said 
court,  before  Hon.  H.  Austill,  on  pleadings  and  proof,  and  a 
decree  was  then  entered  dismissing  the  bill ;  but,  at  the  same 
term,  an  application  was  made  by  the  complainants  for  a  rehear- 
ing, which  was  afterwards  granted  in  vacation,  the  order  grant- 
ing the  rehearing  reciting  that  it  was  held  up  for  decree  in  va- 
cation. At  the  spring  term,  1881,  the  cause  was  again  submitted 
on  the  pleadings  and  proof,  and  also  "  on  the  power  of  the  Chan- 
cery Court  to  grant  a  rehearing"  in  the  cause,  and   was  heard 
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before  the  Hon.  Jno.  A.  Foster.  On  this  hearing  the  chancel- 
lor was  of  tlie  opinion,  that  no  action  was  taken  on  the  applica- 
tion for  a  rehearing  during  the  terra  at  wliich  it  was  made,  and 
that  the  subsequent  granting  of  the  rehearing  in  vacation  was 
witliout  authority  oi  law  and  void.  He,  therefore,  caused  a 
decree  to  be  entered,  setting  aside  the  submission,  and  striking 
the  cause  from  the  docket,  "  the  same, "  as  stated  in  the  decree, 
"  having  been  dismissed  out  of  court  by  a  former  decree,  which 
is  in  full  force  and  effect." 

The  decree  rendered  at  the  spring  term,  1880,  dismissing  the 
cause,  and  the  decree  rendered  at  the  spring  term,  1881,  strik- 
ing the  cause  from  the  docket  are  here  assigned  as  error. 

W.  J).  Wood,  for  appellants. 

Parks  &  Hubbard,  contra. 

(No  briefs  came  to  the  hands  of  the  reporter.) 

SOMERYILLE,  J. — It  would  seem  clear,  beyond  doubt,  on 
well  settled  principles,  that  the  appellants,  Whaley  and  Massey, 
had  no  resulting  trust  or  equity  in  the  land  described  in  the  bill 
as  having  been  convej'ed  to  Mrs.  Whaley,  the  mother  of  appel- 
lants. 

The  rule  is  properly  stated  in  Preston  v.  McMillan,  58  Ala. 
84,  that  when  a  trustee  invests  trust  funds  or  effects,  held  by 
him  in  a  fiduciary  capacity,  in  land  or  other  property,  and  takes 
the  title  in  his  own  name,  or  in  the  name  of  a  stranger  with 
notice  of  the  trust,  so  long  as  such  funds  can  be  identified  by 
being  traced  into  specific  property,  the  cestui  que  trust  can 
claim  the  entire  property,  if  paid  for  exclusively  with  his  money, 
or  he  can  assert  an  equity  to  re-imbui'sement  pro  tanto  for  his 
moneys  so  misapplied  by  the  trustee.  In  cases  of  this  nature, 
it  is  wholly  immaterial  as  to  whether  the  money  was  paid  at 
the  time  of  the  purchase  or  afterwards.  Though  often  classi- 
fied in  the  books  as  a  resulting  trust,  such  a  designation  is  not 
technically  or  strictly  accurate.  It  is  a  trust  implied  or  created 
by  law,  originating  in  the  right  to  pursue  a  trust  fund,  through 
its  various  transmutations,  into  a  new  investment  made  in  vio- 
lation of  the  duties  of  the  trustee.  1  Perry  on  Trusts,  §§  127- 
8 ;  2  /J.  §§  836-7 ;  Thames  v.  Herbert,  61  Ala.  340 ;  1  Lead. 
Eq.  Cases,  277-8 ;  Preston  v.  McMillan,  sapra. 

In  the  case,  however,  of  an  ordinary  or  technical  resulting 
trust,  where  no  question  arises  as  to  a  misappropriation  of  trust 
funds,  or  their  pursuit  into  new  investments,  but  money  or  prop- 
erty without  fiduciary  ear-marks  is  paid  or  invested  by  one  per- 
son and  the  title  is  taken  in  the  name  of  another,  the  money ' 
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must  be  paid  or  the  property  re-invested  at  the  time  of  the 'pur- 
chase^ otherwise  no  resulting  trust  proper  is  created.  This 
principle  is  announced  in  Coles  v.  Allen,  64  Ala.  98,  Lehman 
V.  Lewis,  62  Ala.  129,  and  other  cases,  but  must  be  limited  as 
applicable  only  to  strict  resulting  trusts,  and  does  not  apply  to 
investments  of  trust  funds  made  by  a  trustee  in  violation  of 
fiduciary  duty. — 2  Perry  on  Trusts,  §  828,  Twte  8,  and  cases 
cited. 

It  is,  furthermore,  indisputable  law,  that  if  one  person  ad- 
vance the  purchase-money  of  property,  by  way  of  aZwm,  to  the 
vendee,  and  conveyance  of  title  is  made  to  the  latter,  no  trust 
will  result  in  favor  of  the  one  who  thus  advances  the  money.  The 
very  fact  of  a  loan  contradicts  and  rebuts  the  implication  of  a 
trust  which  might  otherwise  be  presumptively  raised  by  law. 
1  Perry  on  Trusts,  §  133 ;  Six  v.  Shaner,  26  Md.  415 ;  Lehman 
V.  Lewis,  62  Ala.  129;  Gibson  v.  Foote,  4:0  Miss.  788;  Chap- 
Tnan  v.  Ahrahams,  61  Ala.  108. 

The  application  of  these  principles  is  cleary  fatal  to  the 
equity  of  complainants'  bill.  The  money,  or  claim,  as  the  case 
may  be  considered,  advanced  by  appellants  to  Mrs.  Whaley 
during  her  life-time,  and  used  by  her  in  part  payment  for  the 
land  purchased  from  her  husband's  estate,  was  a  mere  loan  and 
nothing  more.  The  promissory  notes,  given  for  it  and  bearing 
interest,  are  conclusive  on  this  point,  and  are  utterly  inconsist- 
ent with  the  theory  of  a  resulting  trust  in  favor  of  the  lenders 
of  the  money.  The  recital  in  the  notes  as  to  the  purpose  for 
which  the  money  was  to  be  used  in  no  wise  changed  this  aspect 
of  the  transaction. 

The  money  was  advanced,  too,  long  after  the  purchase  of  the 
land,  and  after  the  debt  for  the  purchase-money  had  been  cre- 
ated by  Mrs.  Whaley,  the  vendee. 

In  view  of  these  facts,  it  was  not  permissible  to  receive  parol 
evidence  for  the  purpose  of  proving  an  express  agreement  to 
charge  the  lands  with  the  money  advanced.  Parol  proof  is  not 
admissible  for  such  a  purpose.  Where  a  trust  does  not  arise 
from  the  transaction  itself  so  as  to  result  by  mere  implication, 
it  can  not  be  created  by  the  express  agreement  of  the  parties,  for 
such  agreement  must  be  in  writing  and  can  not  rest  in  parol ; 
otherwise  it  would  be  in  the  very  teeth  of  the  statute  of  frauds. 
Code,  1876,  §  2199 ;  Fatton  v.  'Beecher,  62  Ala.  579 ;  1  Perry 
on  Trusts,  §  135. 

It  is  unnecessary  to  consider  the  soundness  of  the  reason  as- 
signed by  the  chancellor  for  the  dismissal  of  the  bill.  It  was 
clearly  without  any  equity,  and  we  prefer  to  rest  our  judgment 
on  this  less  questionable  ground. 

Affirmed. 
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Clark,  Adm'r,  v,  Hughes. 

Bill  in  Equity  for  Final  Settlement  and  Distribution  of  Es- 
tate of  Decedent. 

1.  When  adminiHrator  chargeahle  with  damages  resulting  from  unrea- 
sonable delay  in  making  seftlemerit. — When  an  administrator,  without  suf- 
ficient excuse,  delays  final  settlement  and  distribution  for  an  unreasona- 
ble time,  he  is  chargeable  with  ilamages  resulting  therefrom  to  legatees 
or  distributees,  although  he  may  have  safely  kept  the  money  of  the  es- 
tate unproductive  and  unemployed,  and  although  he  may  make  the  stat- 
utory, exculpatory  oath. 

2.  Same ;  measure  of  damages. — In  such  case,  the  statutory  rate  of 
interest  is  the  measure  of  damages. 

3.  Same  ;  from  ichat  date  interest  should  he  calculated. — When  the  stat- 
utory oath  is  taken  by  an  administrator,  and  it  is  not  successfully  con- 
troverted, interest  should  not  be  computed  from  the  day  the  assets  are 
reduced  to  money  and  thus  made  ready  for  distribution,  but  a  reasonable 
time  should  be  allowi'd  him  to  make  preparation  for,  and  consummate  a 
settlement  of  his  administration,  including  time  for  an  arrangement  of  ma- 
terials, and  for  conference  with  counsel,  preliminary  to  filing  his  account, 
or  bill  in  chancery,  as  the  questions  to  be  decided  may  require,  and  also 
for  conducting  the  proceedings  to  final  decree. 

4.  Same;  what  constitutes  reasonable  time. — What  should  be  consid- 
ered a  reasonable  time  in  such  case,  would  be  the  time  consumed  by  an 
ordinarily  prudent  man  in  commencing  and  carrying  through  a  litigation 
of  similar  character,  which  he  had  previously  determined  to  institute, 
and  must  depend,  in  a  large  measure,  on  the  facts  of  each  particular  case, 
varying  with  the  comjilicatiou  of  facts  or  legal  principles  involved,  and 
the  tribunal  in  which  the  settlement  is  made. 

5.  Same;  sale  of  lands  for  division;  when  not  prejudicial  to  adminis- 
trator on  question  of  interest. — The  statute  expressly  authorizing  a  sale  of 
lands  for  division,  when  they  "  can  not  be  equitably  divided  amongst  the 
heirs  or  devisees,"  and  requiring  that  the  application  therefor  must  be 
made  by  the  administrator  or  executor,  the  fact  that  an  administrator 
sold  lands  for  division,  thereby  causing  delay  in  the  settlement  of  the 
estate,  can  not  exert  a  prejudicial  influence  against  him  in  the  matter  of 
charging  him  with  interest  as  damages,  in  the  absence  of  proof  that  the 
sale  was  not  necessary  to  effect  an  equitable  division,  or  that  he  acted  in 
bad  faith. 

6.  Interest  against  administrator  as  damages  for  delay  in  making  final 
settlement ;  from  what  date  to  be  computed. — On  the  settlement  of  the  ac- 
counts of  an  administrator  of  the  estates  of  two  decedents,  one  of  whom 
was  an  heir  of  the  other,  in  a  court  of  equity,  on  a  bill  filed  by  the  dis- 
tributees of  the  deceased  heir  against  the  administrator,  and  against  the 
distributees  of  the  ancestor,  who  were  non-residents  of  the  State, — held, 
that  eighteen  months  after  the  estates  became  ready  for  final  settlement 
and  distribution  was  a  reasonable  time  for  instituting  a  suit  for  that  pur- 
pose, atid  for  carrying  such  suit  to  a  final  determination  ;  and  that  after 
the  expiration  of  the  eighteen  months,  the  administrator  was  chargeable 
with  interest  as  damages  resulting  from  the  delay,  although  he  had  made 
the  statutory  affidavit,  and  it  was  not  controverted. 
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Appeal  from  Greene  Chancery  Court. 

Heard  before  Hon.  A.  W.  Dillakd. 

Prior  to  the  year  1871,  Mrs.  Isabella  Cawfield  departed  this 
life,  intestate,  seized  and  possessed  of  real  and  personal  prop- 
erty, and  leaving,  as  her  only  heirs  at  law,  Thomas  G.  Cawfield 
and  two  other  children ;  and  after  her  death  Thomas  G.  Caw- 
field also  died,  owning  an  estate,  the  principal  portion  of  which 
consisted  of  liis  distributive  share  in  the  estate  of  his  mother, 
Mrs.  Isabella  Cawfield,  and  leaving  him  surviving  his  widow, 
Eliza  J.,  who  afterwards  intermarried  with  William  Hughes, 
and,  as  his  only  heirs,  his  two  children,  Henry  and  Isabella  Caw- 
field, On  the  10th  of  April,  1871,  Thomas  C.  Clark  was  ap- 
pointed administrator  of  the  estate  of  Thomas  G.  Cawfield, 
and  on  the  19th  of  May,  1871,  he  was  also  appointed  adminis- 
trator of  the  estate  of  Mrs.  Isabella  Cawfield,  both  appoint- 
ments having  been  made  by  the  Probate  Court  of  Greene 
county,  by  virtue  of  his  office  of  general  administrator  of  said 
county.  The  bill  in  this  cause  was  filed  on  the  22d  July,  1 878, 
by  Eliza  J.  Hughes  and  her  said  husband,  and  Henry  and  Isa- 
bella Cawfield,  against  Thomas  C.  Clark,  as  administrator  of  the 
estate  of  Mrs.  Isabella  Cawfield,  and  also  as  administrator  of 
the  estate  of  Thomas  G.  Cawfield,  and  against  the  surviving 
heirs  of  Mrs.  Cawfield,  for  a  settlement  of  both  estates.  On  a 
submission  of  the  cause,  on  bill  and  answer,  a  decree  was  ren- 
dered, taking  jurisdiction  of  said  estates,  and  directing  the  ad- 
ministrator to  file  his  accounts  and  vouchers  for  a  final  settle- 
ment. 

The  administrator  having  filed  his  accounts  and  vouchers, 
settlements  of  both  estates  were  had  before  the  register  on  the 
21st  of  May,  1879.  ^o  interest  was  charged  in  either  account, 
but  the  administrator  made  and  filed  with  the  register  an  affi- 
davit that  he  had  not  used  the  funds  of  said  estates  for  his  own 
benefit,  and  that  he  had  not  made  any  profit  thereon.  The  afii- 
davit  was  not  controverted.  In  his  account  as  administrator  of 
the  estate  of  Isabella  Cawfield,  the  debits  commence  on  the 
19tli  of  August,  1871,  and  run  to  1st  March,  1874,  the  princi- 
pal items,  however,  bearing  date  January  8th,  1874,  and  March 
1st,  1874,  being  for  the  purchase-money  of  lands  sold  by  him 
for  partition  or  distribution.  These  lands  appear  to  have  been 
sold  in  November,  1873.  The  debits  in  his  account  with  the 
other  estate  commence  on  22d  May,  1871,  and  run  to  March 
8th,  1873.  In  this  account  he  is  also  charged,  as  of  date  of  the 
settlement,  with  the  distributive  share  of  Thomas  G.  Cawfield 
in  his  mother's  estate,  as  ascertained  on  the  settlement  of  that 
estate.  On  both  settlements  motions  were  made  to  charge  the 
administrator  with  interest,  on  the  ground  that  he  had  delayed 
making  settlements  for  an  unreasonable  length  of  time.  On 
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his  behalf  testimony  was  introduced  tending  to  show,  as  a  rea- 
son for  tlie  delay,  that  the  surviving  lieirs  of  Mrs.  Cawfield. 
who  were  non-residents  of  the  State,  had  notified  him  that 
they  claimed  the  interest  of  their  deceased  brother,  Thomas  G. 
Cawfield,  in  their  mother's  estate ;  that  he  had  requested  tjiem 
to  file  a  bill  to  establish  their  claim,  and  that  they  had  promised 
liim,  through  their  attorney,  that  they  would  do  so.  These 
motions  were  overruled  by  the  register,  to  which  exceptions 
were  duly  reserved.  Exceptions  were  also  filed  to  reports  of 
the  settlements  made  by  him.  On  a  submission  of  the  cause 
on  the  reports  of  the  register  and  the  exceptions  thereto,  de- 
crees were  entered  sustaining  the  exceptions,  referring  the  ac- 
counts back  to  the  register  to  be  re-stated,  and  directing  him  to 
charge  the  administrator,  in  his  account  with  the  estate  of  Isa- 
bella Cawfield,  with  interest  "from  July,  1873,  until  the  present 
time  on  all  funds  collected  previously  thereto,  and  from  July, 
1874,  on  the  proceeds  of  the  land  sale  ;"  and  in  his  account  with 
the  estate  of  Thomas  G.  Cawfield,  with  interest  "from  July, 
1874,  on  wliatever  balance  was  then  in  his  hands,  after  deducting 
debts  and  charges  paid  by  him,  together  with  the  commissions 
then  due  him."  The  register  was  also  dii'ected  to  allow  the  ad- 
ministrator interest  on  disl^ursements.  The  register  re-stated  the 
account  of  the  defendant  Clark,  as  administrator  of  the  estate 
of  Isabella  Cawfield,  in  accordance  with  the  directions  of  the 
chancellor,  and  reported  the  account,  as  corrected,  to  the  court ; 
and  thereupon  the  report  was  confirmed,  and  a  final  decree  of 
distribution  entered.  It  does  not  appear  from  the  record  that 
any  further  proceedings  were  had  in  the  matter  of  the  settle- 
ment of  the  estate  of  Thomas  G.  Cawfield,  after  the  adminis- 
trator's account  went  back  to  the  register.  It  was  also  shown, 
on  the  settlement  of  the  estate  of  Isabella  Cawfield,  that  the 
administrator  had  made  partial  payments  on  the  distributive 
shares  of  two  of  the  distributees,  for  which  he  was  allowed 
proper  credits. 

On  appeal  by  the  administrator,  the  rulings  of  the  chancellor 
above  noted  are  assigned  as  error. 

Watts  &  Sons,  and  Clakk  &  McQueen,  for  appellant. — (1) 
The  administrator  made  the  affidavit  which  the  statute  declares 
shall  exonerate  him  from  any  charge  of  interest,  and  it  was  not 
controverted.  He  was,  therefore,  not  chargeable  with  interest. 
McCreeliss  v.  Hinkle,  17  Ala.  459;  Code  of  1876,  §  2520. 
The  case  of  Farmer  v.  Farmer,  26  Ala.  671,  recognizes  the 
principle  settled  in  McCreeliss  v.  IlinMe,  supi'a'  and  it  has  not 
been  modified  by  the  later  cases  of  Pearson  v.  Darrivgton  (82 
Ala.  227),  Ilarrisa/i  v.  Harrison  (39  Ala.  489),  or  Ivey  v.  Cole- 
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man  (42  Ala.  409).     (2)  Those  cases  commented  on,  and  dis- 
tinguished from  this  case. 

Snedecok,  Ccx!Krell  &  Head,  and  Wm.  P.  Webb,  coiiii^a. 
(1)  Independent  of  statutory  regulation,  it  is  well  settled  that 
administrators  are  allowed  reasonable  time  in  which  to  settle 
without  liability  for  interest,  unless  interest  has  been  made  or 
the  funds  used ;  and,  on  the  other  hand,  that  they  are  liable  for 
interest,  whether  actually  made,  or  the  funds  used,  or  not,  after 
the  expiration  of  such  reasonable  time.  The  following  authori- 
ties are  in  point:  Harrison  v.  Harrison,  ^^  Ala.  511;  Hough 
V.  Harvey,  71  111.  72;  Gwynn  v.  Horsey,  4  Gill  tfe  J.  (Md.) 
453;  Chase  V.  Lockerman,  \\  Ih.  185;  Paine  v.  Pa  idle,  39 
Me.  15 ;  Stearns  v.  Brown,  1  Pick.  530 ;  Dvnscomh  v.  Duns- 
Gomh,  1  John.  Ch.  508  ;  Manning  v.  Manning,  1  Ih.  527;  Wil- 
liamson V.  Williamson,  6  Paige,  298 ;  Garniss  v.  Gardiner, 
1  Ed.  Ch.  (N.  Y.)  128;  Ogilvie  v.  Ogilvie,  1  Bradf.  (N.  Y.) 
356 ;  Cooch  v.  Irvin,  7  Ohio  St.  22 ;  Lighfs  Appeal,  24  Pa.  St. 
180;  Biles'  Appeal,  lb.  335;  Burner'' s  Appeal,  57  Ih.  46; 
Parrel  v.  Eden,  3  Desau.  (S.  C.)  241 ;  Jenkins  v.  Pickling, 
4  Ih.  369 ;  Benson  v.  Bruce.,  Ih.  463 ;  lenoir  v.  Winn,  Ih.  65 ; 
Brown  v.  Vinyard,  1  Bailey  (S.  C^  Ch.  460;  McAlister  v. 
Brice,  1  McMull.  (S.  C.)  Ch."  275;  Boynton  v.  Pyer,  18  Pick. 
1,  7;  Wyraan  v.  Huhhai'd,  13  Mass.  232;  Lamh  v.  Lamh,  11 
Pick.  371 ;  Forward  v.  Forward,  6  Allen  (Mass.),  494  ;  Wetv- 
dell  V.  French,  19  N.  H.  205;  lund  v.  Lund,  41  N.  H.  355; 
Hallett  V.  Hare,  5  Paige,  315;  Haslerv.  Hasler,  1  Bradf.  248; 
Perry  on  Trusts,  §  468.  (2)  This  rule  has  not  been  changed 
by  statute.  Section  2520  of  the  Code  of  1876,  relied  on  by 
the  administrator,  was  designed  for  the  protection  of  distribu- 
tees. Without  it  the  administrator,  on  a  settlement  made  at 
the  expiration  of  eighteen  months,  could  remain  silent,  and  es- 
cape the  payment  of  interest,  unless  the  distributees  made  proof 
to  charge  him.  To  remedy  this,  and  to  provide  a  mode  of 
purging  the  conscience  of  the  administrator  before  casting  the 
burden  of  proof  on  the  distributees,  section  2520  was  adopted. 
But  this  section  has  no  application  where  the  administrator  re- 
tains the  funds  for  an  unreasonable  length  of  time  after  he 
could  and  ought  to  have  settled.  Sections  2339  to  2669  of  the 
Code  form  a  general  system  of  laws,  enacted /"or  the  speedy  set- 
tlernent  of  estates,  and  arc  to  be  construed  in,  pari  materia. 
Fretwell  v.  McLemore,  52  Ala.  124.  Construing  section  2520 
in  connection  with  section  2528,  authorizing  (and  hence  requir- 
ing) a  settlement  as  soon  after  the  expiration  of  eighteen  montlis 
as  the  condition  of  the  estate  will  allow,  and  measuring  it  by  the 
general  object  and  design  of  the  whole  system  of  law  touching  ad- 
ministration of  estates,  it  is  clear  that  the  settlements  to  which 
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section  2520  was  intended  to  apply,  were  only  sucli  as  were  made 
pursuant  to  that  system,  to-wit :  speedy  settlements.  (3)  But 
this  question  is,  we  tlnnk,  effectually  settled  by  authority. 
See  Minis  v.  Mim.s,  39  Ala.  716 ;  Pearson  v.  Darrington,  32 
Ala.  227;  Harrison  v.  Harrison.,  39  Ala.  511.  In  the  case  of 
McCreeliss  v.  Hinlie.,  17  Ala.  459,  the  question  here  discussed 
was  not  raised  or  adverted  to,  and  hence,  there  was  no  decision 
of  it. 

STONE,  J. — The  rulings  in  the  case  of  Clark  ii.  Knox.,  70 
Ala.  607,  settle  the  principle  that  when  an  administrator,  with- 
out sufficient  cause,  delays  final  settlement  and  distribution  for 
an  unreasonable  time,  he  thereby  incurs  a  liability  to  the  lega- 
tees or  distributees,  for  the  damage  he,  in  that  way,  inflicts  on 
them,  although  he  may,  all  the  while,  have  safely  kept  the 
money  unproductive  and  unemployed,  and  although  he  may 
make  the  statutory,  exculpatory  oath.  The  reason  on  which 
this  ruling  rests  is,  that  it  is  the  duty  of  the  administrator  to 
make  settlement  and  distribute  the  assets,  as  binding  on  him  as 
any  other  duty  the  statute  casts  upon  him.  It  is  his  duty  to 
become  the  actor  in  such  proceeding.  It  is  no  excuse  for  him 
that  the  distributees  might  have  moved  against  him,  and  thus 
coerced  a  settlement.  Such  motion,  in  its  very  nature,  implies 
dereliction  on  the  part  of  the  administrator.  A  claim  by  a 
debtor  that  he  shall  not  be  charged  interest  on  his  debt  past 
due,  because  he  had  all  the  while  held  the  money,  but  the  cred- 
itor had  not  sued  for  it,  would  present  a  seemingly  parallel  case. 
The  damages  such  administrator  is  adjudged  to  pay,  is  not  in- 
terest as  interest.  We  adopt  the  statutory  rate  of  interest,  as 
the  best,  if  not  the  only  practicable  measure  of  damages  the 
nature  of  the  question  admits  of.  That  is  the  rate  for  with- 
holding money  due,  and  this  is  but  the  withholding  of  money 
due. 

But  interest  should  not  be  computed  from  the  day  the  assets 
are  reduced  to  money,  and  thus  made  ready  for  distribution. 
Wlien,  as  in  this  case,  the  statutory  oath  is  taken,  and  it  is  not 
controverted  successfully,  a  reasonable  time  should  be  allowed 
the  administrator  to  make  preparation  for,  and  consummate  ai 
settlement.  What  is  a  reasonable  time  must  depend,  in  large 
measure,  on  the  facts  of  each  particular  case.  Some  settlement& 
are  much  more  complicated  than  others,  in  the  facts  or  legal 
principles  involved;  and  due  regard  should  be  had  to  these,  in 
determining  what  is  a  reasonable  time,  in  any  given  case.  Some 
settlements  can  be  made  only  in  the  chancery  court,  by  reason 
of  conflicting  relations  of  the  administrator,  or  other  necessity 
for  the  exercise  of  chancery  powers. — Tankersly  v.  Pettis.,  QX 
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Ala.  354,  and  authorities  cited.  There  must  be  reasonable  time 
allowed  for  arrangement  of  materials,  and  for  conference  with 
counsel,  preliminary  to  filing  the  account  current  for  settlement, 
or  bill  in  chancery,  as  the  questions  to  be  decided  may  require. 
Then  a  reasonable  time  must  be  allowed  for  conducting  the 
proceeding  to  final  decree.  What  should  be  considered  a  rea- 
sonable time,  would  be  the  time  consumed  by  an  ordinarily 
prudent  man,  in  commencing  and  cai-rying  through  a  litigation 
of  similar  character,  he  had  previously  determined  to  institute. 
The  particular  court,  whether  probate  or  chancery,  becomes  a 
factor  in  this  inquiry.  The  latter  court  has  much  longer  vaca- 
tions than  the  former,  and,  in  general  routine,  a  settlement  in 
chancery  requires  more  time  for  its  completion  than  would  be 
required  in  the  probate  court. 

The  chancellor,  in  his  decree,  alludes  to  tlie  fact  that  the 
lands  of  Mrs.  Cawfield's  estate  were  sold,  not  for  the  payment 
of  debts,  but  for  partition  or  distribution.  He  says  the  admin- 
istrator might  have  made  his  settlement  earlier,  if  he  had  not 
proceeded  to  sell  the  lands,  and  thus  allowed  them  to  devolve 
undivided  upon  the  heirs.  The  statute  expressly  authorizes  the 
sale  of  lands  for  division,  when  they  "  can  not  be  equitably  di- 
vided amongst  the  heirs  or  devisees."  And  the  executor  or  ad- 
ministrator must  make  the  application.— Code  of  1876,  §§  2449, 
2450.  The  bill  complains  of  no  irregularity  in  the  proceedings 
which  resulted  in  the  sale.  The  order  of  sale  could  not  have 
been  obtained,  without  satisfactory  proof  that  the  lands  could 
not  be  equitably  divided  between  the  heirs.  In  the  sale  of  the 
lands,  the  administrator  did  only  what  the  statute  authorized 
him  to  do,  and  in  the  absence  even  of  averment,  that  a  sale  was 
not  necessary  to  effect  an  equitable  division,  we  must  presume 
good  faith  in  this  act  of  administration,  and  hold  that  it  shall 
exert  no  influence  prejudicial  to  the  administrator,  in  the  mat- 
ter of  damages  or  interest  with  which  he  is  charged. 

The  record  shows  that  the  last  installment  of  the  land-pur- 
chase was  paid  ])efore  March  1st,  1874,  but  we  are  not  informed 
how  long  before.  Till  that  payment  was  made,  the  estate  was 
not  in  condition  to  be  settled.  We  take  that  as  the  date  from 
which  it  became  the  duty  of  the  administrator  to  take  steps 
looking  to  a  settlement.  The  settlement  in  this  case  could  only 
be  made  in  the  chancery  court. — Hays  v.  Cochrell,  41  Ala.  75. 
The  defendants  necessary  to  be  made  to  a  bill  by  the  adminis- 
trator were  non-residents,  and  it  would  require  longer  time  to 
perfect  service  on  them.  Making  reasonable  allowance  for  the 
accidental  delays  of  litigation,  we  think  eighteen  months  a  suf- 
ficient time  for  instituting  and  carrying  such  suit,  in  this  case, 
to  a  final  determination.     Making  the  affidavit  he  did,  and  that 
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not  controverted,  the  charge  of  interest  against  the  administra- 
tor should  have  commenced,  September  1,  1875, 
Reversed  and  remanded. 


Moody,  Adm'r,  v.  Hemphill. 

Final  Settlement  of  Decedents  Estate  in  Probate  Court. 

1.  Hemphill  v.  Moody,  62  Ala.  510,  re-affirmed. — The  decision  of  this 
court  on  former  appeal,  as  to  the  construction  of  the  testator's  will  in 
this  case,  is  re-affirmed. 

2.  When  administrator  chargeable  with  interest. — The  payment  by  an 
administrator,  with  the  will  annexed,  of  a  legacy  which  was  barred  by 
the  lapse  of  time,  is  a  misappropriation  by  him  of  the  funds  belonging 
to  the  estate ;  and  he  is  chargeable  with  interest  thereon  from  the  date 
of  the  misappropriation. 

3.  When  administrator  not  entitled  to  credit  for  taxes. — The  adminis- 
trator, in  such  case,  is  not  entitled  to  a  credit  for  State  and  county  taxes 
assessed  against  the  funds  thus  misappropriated,  and  paid  by  him. 

4.  When  administrator  entitled  to  a  credit  for  costs  of  appeal  in  this 
court. — Where  an  administrator,  with  the  will  annexed,  on  final  settle- 
ment in  the  probate  court,  was  allowed  credit  for  a  legacy  which  he  paid, 
but  on  appeal  this  court  held  that  the  legacy  was  barred  by  the  lapse  of 
time,  and  that,  therefore,  the  credit  was  improperly  allowed,  he  is  enti- 
tled to  credit  for  the  costs  of  the  appeal  paid  by  him,  on  settlement  had 
after  the  cause  had  been  remanded,  he  having  acted  in  good  faith  in 
making  the  payment,  and  in  the  consequent  litigation,  and  there  being 
reasonable  ground  for  controversy. 

5.  When  administrator  not  entitled  to  costs  of  suit  institxded  by  him. 
But  where  the  administrator,  after  the  decision  of  this  court  on  the  appeal, 
filed  a  bill  in  the  chancery  court,  to  enjoin  the  distributees  from  contest- 
ing further  his  claim  to  a  credit  for  the  amount  paid  by  him  on  such  leg- 
acy, and,  on  appeal  to  this  court  in  that  case,  his  bill  was  dismissed,  he 
is  not  entitled,  on  final  settlement,  to  a  credit  for  the  costs  in  the  chan- 
cery court,  or  the  costs  of  the  appeal. 

6.  Administrator  entitled  to  credit  for  attorney's  fee  on  final  settlement. 
An  administrator  is  entitled  to  a  credit  for  a  reasonable  fee  paid  his  coun- 
sel for  services  rendered  him  on  final  settlement. 

7.  When  administrator  not  entitled  to  credit  for  taxes  paid  on  land. — An 
administrator  is  not  entitled  to  a  credit,  on  final  settlement,  for  taxes 
paid  t)y  him  on  lands  belonging  to  the  estate,  in  the  absence  of  evidence 
showing  that  the  personal  assets  should  be  charged  with  the  payment  of 
such  taxes,  or  that  it  was  the  duty  of  the  administrator,  in  his  represen- 
tative capacity,  to  pay  them. 

Appeal  from  Tuscaloosa  Probate  Court. 

Tried  before  Hon.  N.  H.  Browne. 

In  the  matter  of  the  final  settlement  of  the  accounts  of  Frank 
S.  Moody,  as  administrator  de  bonis  non,  with  the  will  annexed, 
of  Edward  Sims,  deceased. 

This  cause  was  before  this  court  at  a  former  term,  and  is  re- 
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ported. — Hemphill  v.  Moody,  Adni'r,  62  Ala.  510.  On  settle- 
ment liad  after  the  remahdinent  of  the  cause,  tlie  administrator 
again  claimed  a  credit  of  $2000,  which  he  had  paid  to  tlie  per- 
sonal representative  of  one  Aaron  Ready,  in  Satisfaction  of  a 
legacy  left  to  Ready  by  the  testator's  will.  The  provisions  of 
the  will  and  the  facts  disclosed  on  the  first  settlement  are  stated 
in  the  report  of  the  case  on  the  former  appeal,  and  need  not" 
be  here  repeated.  On  the  settlement  from  which  this  appeal 
was  taken,  the  administrator  offered  substantially  the  same  evi- 
dence as  was  offered  on  the  first  settlement,  and  also  additional 
evidence  tending  to  show  the  character  and  quality  of  the  lands 
devised  to  Mrs.  Siijiis;  that  the  income  derived  tlierefrom  was 
insufficient  to  pay  the  expenses  of  the  testator's  family  during 
his  life,  or  of  the  widow's  household  after  his  death;  that  the 
testator  was  engaged,  during  his  life,  in  mercantile  and  other 
pursuits,  and  that  farming  on  said  places  was  carried  on  by  him 
on  a  small  scale,  as  incident  to  his  other  avocations,  and  not  for 
the  purpose  of  making  money;  and  that  he  owned  but  few  ne- 
groes. The  purpose  of  this  evidence  seems  to  Iiav^e  been  to 
meet  an  argument  employed  in  the  opinion  on  the  former  ap- 
peal. The  court,  on  objection  made  by  Mary  J.  Hemphill,  one 
of  the  appellees,  refused  to  allow  the  offered  evidence  to  be 
introduced,  and  refused  to  allow  tlie  said  credit ;  and  to  these 
rulings  he  duly  excepted.  The  Probate  Court  also  refused  to 
allow  the  administrator  a  credit  for  $72.78,  paid  by  him  on  cer- 
tain State  and  county  taxes,  indicated  in  the  opinion ;  and 
charged  him  with  interest  on  the  $2000  paid  by  him  to  the  per- 
sonal representative  of  Aaron  Ready,  from  26th  April,  1877, 
the  day  on  which  the  first  settlement  was  had,  although  he  had 
filed  an  affidavit  denying  that  he  had  used  any  of  the  funds  of 
said  estate  for  his  own  benefit ;  and  to  these  rulings  he  separ- 
ately excepted. 

On  the  settlement  the  appellee,  Mary  J.  Hemphill,  also  re- 
served a  bill  of  exceptions.  The  Probate  Court,  against  her 
objection,  allowed  the  administrator  a  credit  for  costs  of  the 
former  appeal  in  this  case;  also  the  costs  in  a  suit  in  chancery 
instituted  by  the  administrator,  after  the  decision  of  this  court 
on  the  former  appeal,  against  the  said  Mary  J.  Hemphill  and 
the  other  distributees  of  said  estate,  for  the  purpose  of  enjoin- 
ing them  from  proceeding  further  to  collect  the  $2000  paid  on 
the  Ready  legacy,  or  to  have  the  same  distributed ;  also  the 
costs  of  tlie  appeal  to  this  court  from  the  decree  of  the  chan- 
cellor in  that  cause ;  also  for  fees  paid  his  solicitors  for  the 
prosecution  of  said  suit  in  both  courts;  also  "for  taxes  paid  by 
said  Moody,  as  the  administrator  of  said  estate,  on  lands  lying 
in  Tuscaloosa  county,  Ala.,  for  the  years  1880  and  1881  respect- 
ively, which  he  claims  to  still  hold  as  administrator  of  the  es- 
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tate  of  the  said  Edward  Sims,  and  which,  he  claims,  are  yet 
unsold ;  and  also  for  a  fee  paid  his  attorneys  for  services  ren- 
dered on  the  last  settlement  in  the  Probate  Court.  To  each 
of  these  rulings  said  appellee  duly  excepted.  It  was  shown 
that  the  bill  tiled  by  the  administrator  in  the  Chancery  Court 
was,  on  appeal  to  this  court,  dismissed.  The  reasonableness  of 
the  attorney's  fees  allowed  him  as  a  credit  was  not  contro- 
verted. The  record  fails  to  show  any  grounds  for  charging 
the  taxes  on  the  lands  against  the  personal  assets,  or  any  acts  of 
administration  in   reference  to  said  lands. 

The  Probate  Court,  inter  alia^  decreed  distribution  directly 
to  the  next  of  kin  of  Priscilla  Bibb,  deceased,  who  was  a  dis- 
tributee of  said  testator.  This  appeal  was  sued  out  by  the  ad- 
ministrator; and  the  rulings  of  the  Probate  Court,  above  noted, 
to  whicli  he  reserved  exceptions,  and  also  the  decree  in  favor 
of  the  next  of  kin  of  the  said  Priscilla  Bibb,  he  here  assigns  as 
error.  The  appellee,  Mary  J.  Hemphill,  under  the  rule,  also 
assigns  errors,  the  assignments  of  error  by  her  embracing  the 
adverse  rulings  of  the  Probate  Court  to  which  she  excepted,  as 
above  noted. 

J.  M.  Martin,  for  appellant. 

A.  C.  Hargrove,  contra. 

(No  briefs  came  to  the  hands  of  the  reporter.) 

BklCKELL,  C,  J. — When  tins  cause  was  heretofore  before 
us,  we  decided  that  the  legacy  to  Aaron  Ready  was  due  and 
payable  at  the  expiration  of  eighteen  months  from  the  probate 
of  the  will  of  Edward  Sims;  and  that  more  than  twenty  years 
having  elapsed  thereafter,  all  lawful  claim  to  it  was  barred, 
when  it  was  paid  by  the  appellant.  From  that  decision  w^e  are 
not  inclined  to  depart ;  nor  are  we  of  opinion,  the  evidence  pro- 
posed to  be  introduced  on  the  last  hearing  before  the  Court  of 
Probate,  if  admissible,  could  vary  it. —  Ilemphill  v.  Moody ^  62 
Ala.  510. 

An  administrator,  not  unreasonably  delaying  settlement  and 
distribution,  and  denying  on  oath  the  use  of  the  funds  of  the 
estate,  is  not  chargeable  with  interest.  But  if  he  has  used  the 
funds,  whether  for  his  own  profit  or  purposes  or  not — if  he  has 
misappropriated  or  misapplied  them,  he  is  chargeable  with  in- 
terest from  the  time  of  the  misappro]3riation.  The  payment 
of  the  legacy  to  Aaron  Ready,  after  it  was  barred  by  the  lapse 
of  time,  was  a  misappropriation  of  the  funds  of  the  estate. 
They  were  no  longer  in  the  custody  and  under  the  dominion  of 
the  administrator,  and  taxes  upon  them  could  not  have  accrued 
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with  which  he  was  chargeable,  or  which  he  could  be  compelled 
to  pay.  We  are  of  the  opinion,  the  Court  of  Probate  did  not 
err  in  charging  the  appellant  with  interest  on  the  money  paid 
to  the  personal  representative  of  Aaron  Ready,  and  in  rejecting 
the  credit  claimed  for  taxes  thereon. 

The  general  rule  is,  that  an  administrator  entering  into  an 
unsuccessful  contest  with  legatees  or  distributees,  must  pay 
costs;  and  is  without  a  right  or  equity  to  re-imbursement  from 
the  assets  in  his  hands  to  be  administered. — Jones  v.  Deyer,  16 
Ala.  221;  Henderson  v.  Renfro,'i\  Ala.  101.  The  statute  reg- 
ulating the  settlement  of  administrations  in  the  court  of  pro- 
bate charges  the  executor  or  administrator  with  the  costs  of  the 
contest  of  any  item  of  his  account,  if  the  item  is  disallowed  or 
reduced. — Code  of  1876,  §  2521.  The  credit  for  the  payment 
of  the  legacy  to  Aaron  Ready  was  allowed  the  administrator  on 
the  linal  settlement  had  in  the  Court  of  Probate.  The  decree 
of  the  court  was  reversed  on  appeal  to  this  court,  and  the 
credit  was  disallowed.  The  good  faith  of  the  administrator  in 
making  the  payment,  and  in  the  consequent  litigation,  can  not 
be  doubted.  There  was  reasonable  ground  of  controversy ;  and 
it  would  be  a  rigid  and  harsh  construction  of  the  statute,  which 
would  force  him  into  the  payment  of  the  costs  of  the  appeal, 
a  new  and  independent  suit  against  him  by  the  dissatisfied  dis- 
tributees. The  costs  of  the  appeal  paid  by  him  the  Court  of 
Probate  properly  allowed  as  a  credit,. 

Upon  the  principles  laid  down  in  Pickens  v.  Pickens,  35  Ala. 
442,  and  in  Smyley  v.  Reese,  53  Ala.  89,  the  fee  paid  counsel, 
its  reasonableness  not  being  controverted,  for  services  rendered 
on  the  last  final  settlement  in  the  Court  of  Probate,  was  a 
proper  charge  against  the  estate.  The  costs  of  the  suit  in  chan- 
cery, and  the  costs  on  appeal  from  the  decree  rendered  in  that 
suit,  ought  not  to  have  been  allowed. — Bendall  v.  Bendall,  24 
Ala.  295 ;  Anderson  v.  Anderson,  37  Ala.  683 ;  Teague  v.  Cor- 
UtU  57  Ala.  529. 

There  is  no  reason  shown  for  charging  the  personal  assets 
with  taxes  on  the  lands  of  the  testator;  and  in  the  absence  of 
some  fact  showing  that  the  personal  assets  should  be  charged, 
and  some  fact  shown  rendering  it  the  duty  of  the  administra- 
tor, in  his  representative  capacity,  to  pay  them,  the  credits  for 
these  taxes  should  be  disallowed.  If  the  lands  were  devised, 
the  estate  in  them  had  vested  in  the  devisees,  or  if  not  devised, 
the  estate  had  vested  in  the  heirs,  who  were  chargeable  with 
the  taxes  upon  them.  If  it  had  appeared  the  administrator  had 
exercised  the  powers  the  statute  gives  him,  for  the  sale  or  rent- 
ing of  lands,  the  necessities  of  the  administration  requiring  an 
exercise  of  the  power,  and  from  them  rents  could  not  be  ob- 
tained, a  different  question  would  be  presented.     But  upon  the 
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facts  now  shown,  there  was  no  liability  resting  upon  the  admin- 
istrator for  the  taxes ;  the  liability  rested  on  the  devisees  or  the 
heirs. 

The  court  also  erred  in  decreeing  distribution  directly  to  the 
heirs  or  next  of  kin  of  Priscilla  Bibb,  deceased.  On  the  death 
of  a  distributee,  or  of  a  legatee,  the  personal  representative  of 
such  dstributee  or  legatee  must  be  before  the  court  of  probate 
on  the  final  settlement  of  the  administration. — 1  Brick.  Dig. 
972,  §§  826-27. 

For  the  errors  we  have  pointed  out,  the  decree  af  the  Court 
of  Probate  must  be  reversed  and  the  cause  remanded.  The 
costs  of  the  appeal  must  be  paid,  one  half  by  the  appellant 
Moody,  to  be  re-imbursed  to  him  from  the  assets  in  his  hands  for 
administration,  and  one  half  must  be  paid  by  the  appellees. 


Moses,  Blum  «&  W^eil  v,  Duuhain,  Buck- 
ley &  Co. 

Contest  hetween  Attaching  and  Judgment  Creditors  over  Fund 
in  the  hands  of  the  Sheriff,  realized  from  sale  of  Debtor's 
Property. 

< 

1.  Declarations  of  debtor  in  contest  hetween  creditor  and  purchaser ; 
when  inadmissible. — It  is  a  well  settled  principle  of  evidence,  that,  in  a 
contest  between  an  attaching  or  execution  creditor  and  a  purchaser  from 
the  debtor,  who  has  paid  value,  without  notice,  actual  or  constructive, 
of  a  fraudulent  intent  on  the  part  of  the  seller,  the  admissions  and  declar- 
ations of  the  debtor,  made  anterior  to  the  sale  under  which  title  is  assert- 
ed, are  not  admissible  in  evidence  against  the  purchaser  to  show  a  fraudu- 
lent intent  on  the  part  of  the  debtor  in  making  the  sale. 

2.  Declarations  by  debtor  in  contest  between  attaching  and  execution 
creditors;  when  admissible. — But  in  a  contest  "between  an  attaching 
creditor  and  a  creditor  who  has  obtained  a  judgment  by  confession, 
over  a  fund  realized  from  a  sale  of  merchandise,  on  which  the  attachment 
and  an  execution  issued  on  the  confessed  judgment  had  been  levied, 
acts  and  declarations  of  the  debtor  in  relation  to  his  property,  the 
debt  due  the  attaching  creditor,  and  his  plans  and  purposes  in  reference 
to  its  payment,  done  and  made  before  the  judgment  was  confessed,  are 
admissible  in  evidence  for  the  attaching  creditor  on  an  issue  of  fraud  vel 
non,  made  up  between  the  contesing  parties,  in  the  absence  of  all  evidence 
tending  to  show  when  the  claim  of  the  judgment  creditor  accrued. 

3.  Presumption  on  appeal  in  favor  of  ruling  of  lower  court. — On  appeal 
this  court  will  presume  every  thing  in  favor  of  the  correct  ruling  of  the 
primary  court,  which  the  record  does  not  affirmatively  show  to  be  other- 
wise. 

Appeal  from  the  City  Court  of  Montgomery. 
Tried  before  Hon.  Thomas  M.  Akkington. 


174  SUPEEME  COURT  [Dec.  Term, 

[Moses,  Blum  &  Weil  v.  Dunham,  Buckley  &  Co.] 

This  was  a  contest  between  Dunham,  Buckley  &  Co.  and  the 
Pha3nix  Manufacturing  Company,  a  corporation,  attaching  cred- 
itors of  Baum  &  Kulhnan,  the  appellees,  and  Moses,  Blum  & 
Weil,  and  others,  judgment  creditors  of  Baum  &  Kulhnan,  the 
appellants,  over  a  fund  in  the  hands  of  the  sheriff  of  Montgomery 
county,  which  was  realized  from  a  sale  of  a  stock  of  goods,  wares 
and  merchandise,  on  which  he  had  levied  the  two  attachments  in 
favor  of  the  appellees,  and  also  executions  issued  on  the  several 
judgments  in  favor  of  the  appellants.  The  statement  of  the 
case  made  by  the  record  in  the  opinion  only  renders  it  neces- 
sary to  set  out  the  testimomy  introduced  on  the  trial  by  the 
appellees. 

The  deposition  of  Charles  E.  Beach,  a  witness  examined  on 
behalf  of  the  appellees,  was  read  in  evidence  by  them,  the  sub- 
stance of  which  was  as  follows:  On  29th  October,  1880,  the 
Avitness,  who  was  the  agent  of  the  Eagle  &  Phcenix  Manufact- 
uring Company,  met  Mr.  Baum  at  the  store  of  Baum  &  Kull- 
man,  in  the  city  of  Montgomery,  and  told  him  he  had  heard 
that  his  firm  were  having  some  trouble  financially,  and  asked 
him  whether  it  was  true,  requesting  at  the  same  time  a  state- 
ment of  their  business.  Baum's  reply  was,  that  they  were  hav- 
ing no  trouble,  were  perfectly  solvent,  had  paid  all  accounts  and 
other  claims  that  had  fallen  due  up  to  that  date,  and  expected 
in  future  to  pay  all  claims  as  they  became  due;  that  although 
the  account  due  the  Eagle  &  Phoenix  Company  did  not  fall  due 
until  the  following  Aveek,  they  would  try  to  make  a  payment 
thereon  during  the  day,  if  witness  vvould  call  again.  He  fur- 
ther stated  that  at  that  time  his  firm  had  on  hand  a  stock  of 
goods  worth  about  $20,000 ;  that  they  had  about  $12,000  in 
notes  and  accounts  on  their  books,  and  that  about  $18,000  would 
cover  their  indebtedness,  all  of  which  they  expected  to  meet  as 
it  became  due.  He  expressed  full  confidence  in  the  ability  of 
his  firm  to  carry  on  their  business,  and  no  reference  whatever 
was  made  by  him  to  an  assignment;  and  he  stated  that  he  saw 
no  reason  for  the  report  that  that  they  were  in  trouble.  On 
the  same  day  the  witness  had  a  second  conversation  with  Baum 
at  the  firm's  store,  in  which  he  stated  that  it  would  be  impossi- 
ble for  him  to  pay  witnesss  any  money  on  that  day,  as  he  had 
expected  to  do,  because  he  had  $4,000  due  in  IS^ew  York  during 
the  early  part  of  the  following  week,  which' he  had  to  meet. 
He,  however,  assured  witness  that  he  would  meet  every  bill 
when  due,  and  that  he  need  not  have  any  uneasiness  about  the 
account,  for  they  would  pay  it  either  before  or  at  maturity". 
On  16th  November,  1880,  Baum  &  Kulhnan  paid  witness' 
company  one  account  which  it  held  against  them,  and  on  19th 
November,  1880,  the  company's  treasurer  drew  a  draft  on  them 
for  the  amount  of  another  account,  which  became  due  on  20th 
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November,  1880,  tlirongb  a  bank  at  IVIontgomery.  On  the  last 
named  date  witness  went  to  Montgomery  to  look  after  this 
draft.  It  was  presented  twice  by  the  bank  having  it  for  collec- 
tion on  Monday,  November  22d,  1880,  within  banking  hours, 
but  was  not  paid,  On  the  evening  of  that  day  wntness  lieard 
that  Baum  &  Kullman  had  confessed  judgments  in  favor  of  the 
appellants.  The  evidence  of  this  witness  further  tended  to 
show  that  Banm  &  Kullman  were  then  insoh^ent.  Objections 
were  duly  made  by  appellants  to  so  much  of  this  deposition  as 
related  to  conversations  had  by  the  witness  with  Baum  &  Kull- 
man ;  but  their  objections  were  overruled,  and  they  excepted. 

The  appellees  also  examined  as  witnesses  the  cashier,  collector 
and  book-keeper  of  the  bank  having  the  draft  for  collection,  by 
whom  its  presentation  and  non-payment  were  shown.  The 
collector,  wdio  presented  the  draft  a  little  after  nine  o'clock  on 
the  morning  of  22d  November,  1880.  testified  that  when  he  did 
so,  Baum  &  Kullman  told  him  that  "they  would  come  up  dur- 
ing the  day  and  arrange  the  matter."  The  book-keeper  testified 
"tliat  on  22d  November,  1880,  he  met  Mr.  Baum  on  the  street 
about  ten  o'clock  a.  m.,  wlio  volunteered  and  told  him  that  he 
would  be  up  at  the  bank  and  arrange  the  Eagle  &  Phoenix 
matter."  To  the  testimony  of  each  of  these  witnesses  the  ap- 
pellants separately  objected,  but  their  objections  were  overniled, 
and  they  excepted. 

The  appellants  asked  the  court  in  writing  to  charge  the  jury, 
that  "  when  interrogatories  are  propounded  to  a  witness,  he  has 
no  right  to  answer  any  more  than  is  called  for  in  said  interrog- 
atories." This  charge  the  court  refused  to  give,  and  the  appel- 
lants excepted. 

The  rulings  above  noted  are  here  assigned  as  error. 

Sayre  &  Gkaves  and  E.  A.  Graham,  for  appellants.  (1) 
The  declarations  made  by  Baum  were  not  competent.  There 
was  no  proof  of  any  design  on  the  part  of  appellants  to  commit 
a  fraud,  or  that  they  knew  that  there  there  was  any  intention 
on  the  part  of  Baum  &  Kullman  to  commit  a  fraud.  No  pred- 
icate was  proved,  which  could,  under  any  circumstances,  render 
such  declarations  competent. — Ahney  v.  Kingsland,  10  Ala. 
355 ;  Oden  v.  Rippetoe,  4  Ala.  68 ;  Pijpkin  v.  Pickett,  64  Ala. 
524;  Bradley  v.  Kagsdale^  64  Ala.  558;  Mahonev.  Williams, 
39  Ala.  214;  Chapin  v.  Pease,  10  Conn.  69.  (2)  Baum  was  a 
competent  witness,  and  for  this  reason  his  declarations  were  not 
com]>etent. — Ba7ik  v.  McDade,  4  Port.  270.  (3)  The  declara- 
tions were  not  admissible  without  establishing  facts,  from  which 
an  inference  may  fairly  be  deduced,  that  there  was  a  combina- 
tion between  the  appellants  and  Baum  &  Kullman  to  defraud 
the  creditors  of  the  latter. —  Weaver  v.  Yeatmans,  15  Ala.  539. 
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Clopton,  Herrert  &  Chambers,  contra. — (1)  It  was  not 
only  competent,  but  important  and  material  to  prove  the 
existence  of  the  debts  of  Baum  &  Kullman  to  the  appellees 
prior  to  the  confessions  of  the  judgments  in  favor  of  appellants. 
It  was  also  competent  to  prove  the  existence  of  the  debts  by 
the  admissions  of  Baum  &  Kullman,  made  before  the  judg- 
ments were  confessed.  If  the  debts  were  evidenced  by  notes, 
which  are,  in  this  respect,  but  written  admissions  of  the  debtor, 
the  notes  would  be  admissible  in  evidence. — Mayer  v.  Clarky 
40  Ala.  259 ;  Pugh  v.  McRae,  2  Ala.  393.  (2)  The  general 
pecuniary  condition  of  Baum  &  Kullman  was  a  fact  of  import- 
ance, which  the  appellees  are  permitted  to  prove. — Harrell  v. 
Mitchell^  61  Ala.  270.  For  this  purpose  the  declarations  of 
Baum  &  Kullman,  made  before  the  confessions  of  the  judgments, 
are  admissible. — Goodgame  v.  Coh  <&  Co.^  12  Ala.  77;  Sim^ 
ersmi  v.  Branch  Bank,  12  Ala.  205  ;  Dubose  v.  Young,  14  Ala. 
139.  (3)  On  the  admissibility  of  the  declarations  of  Baum  & 
Kullman  the  following  authorities  were  also  cited  and  discussed : 
Sally  V.  Gooden,  5  Ala.  78 ;  Remy  v.  Duffee,  4  Ala.  365 ;  Hpr- 
ton  V.  Smith,  8  Ala.  73;  Reed  v.  Srnith,  14  Ala.  380;  Pearce 
V.  Nix,  34  Ala.  183;  Alexander  v.  Caldwell,  55  Ala.  617; 
Jones  V.  Noi'ris,  2  Ala.  526;  Hodge  v.  Thompson,  9  Ala.  131; 
Garner  v.  Bridges,  38  Ala.  276;  Borland  v.  Mayo,  8  Ala.  104. 

STONE,  J.— On  the  trial  in  the  court  below  a  charge  was 
asked  by  appellants,  the  charge  refused,  and  an  exception  re- 
served. No  mention  is  made  of  that  exception  in  the  argu- 
ments of  counsel,  and  we  suppose  it  is  not  insisted  on.  The 
vice  of  the  charge  is,  that  it  sought  to  have  the  jury  perform  a 
service  which  the  court  alone  was  competent  to  perform.  The 
only  questions  for  our  consideration  arise  on  the  admission  of 
testimony  offered  by  plaintiffs  below,  and  objected  to  by  de- 
fendants— appellants  in  this  court.  The  record  does  not  pur- 
port to  set  out  all  the  evidence,  but  only  enough  to  raise  the 
questions. 

The  plaintiffs  below  were  attaching  creditors  of  Baum  &  Kull- 
man. These  attachment  suits  were  reduced  to  judgment  be- 
fore the  trial  was  had.  The  Eagle  &  Phoenix  Company,  one 
of  the  attaching  creditors,  offered  proof  tending  to  show  its 
claim  was  contracted  in  September,  1880,  and  was  evidenced 
by  an  acceptance  payable  at  the  First  National  Bank  in  Mont- 
gomery, November  20-22,  1880.  The  acceptance  being  dis- 
honored, the  attachment  was  sued  out  in  the  evening  of  the  last 
day  of  grace.  We  are  not  informed  when  the  claim  of  Dun- 
ham, Buckley  &  Co.,  the  other  attaching  creditors,  was  con- 
tracted. 

On  the  22d  day  of  November,  1880 — hour  of  the  day  not 

Vol.  lxxi. 


1881.]  OF  ALABAMA.  177 

[Moses,  Blum  &  Weil  v.  Dunham,  Buckley  &  Co.] 

shown — Baum  &  Kullman,  merchants,  confessed  six  several 
judgments  in  favor  of  the  defendants  in  the  court  below — ap- 
pellants here — for  various  sums,  aggregating  about  $8,150,  be- 
sides costs.  Executions  on  these  confessed  judgments  were  is- 
sued on  tlie  same  day,  and  placed  in  the  hands  of  tlie  sheriff, 
who  proceeded  to  levy  tliem  on  the  stock  of  merchandise  in 
the  store-house  of  Baum  &  Kullman.  The  sheriff  sold  these 
goods  in  January, 1881,  and  realized  for  them  something  over 
$9,000.  The  attachments  of  the  Eagle  &  Phoenix  Manufactur- 
ing Company  and  Dunliam,  Buckley  &  Co.,  the  appellees,  were 
issued  on  the  same  day,  November  22d,  1880,  and  were  re- 
ceived by  the  sheriff  and  levied  on  the  mercliandise  the  same 
day,  but  after  the  levy  of  the  executions  issued  on  the  confessed 
judgments.  The  attaching  creditors  notified  the  sheriff  not  to 
pay  over  the  money  realized  from  the  sale  of  the  merchandise, 
to  the  execution  creditors;  that  they,  the  attaching  creditors, 
claimed  priority  of  payment,  and  that  they  attacked  the  confessed 
judgments  as  fraudulent.  The  sheriff  thereupon  reported  the 
facts  to  the  court,  and  asked  for  instructions  as  to  the  disburse- 
ment of  the  money.  An  issue  was  then  formed,  and  tried  be- 
foi'e  a  jury ;  the  attaching  creditors  being  actors  or  plaintiffs, 
and  the  execution  creditors  being  defendants ;  all  the  cases  be- 
ing tried  together.  The  real  issue  tried  w?ls  fraud  vel  nmi  in 
the  confession  of  the  judgments,  and  the  exceptions  relate  to 
conduct  of,  and  conversations  with  Baum  &  Kullman,  the  com- 
mon debtors  of  all  the  contestants,  extending  over  a  period  of 
about  one  month  anterior  to  N^ovember  22d,  1880. 

Many  cases  have  arisen,  and  been  decided  in  this  court,  pre- 
senting a  contest  between  an  attaching  or  execution  creditor  on 
one  side,  and  a  purchaser  on  the  other.  The  rule  in  such  cases 
is,  that  a  purchaser  who  has  paid  value,  without  notice,  actual 
or  constructive,  of  a  fraudulent  intent  on  the  part  of  the  seller, 
stands  unaffected  by  the  intention  of  the  seller  in  making  the 
sale,  no  matter  how  fraudulent  that  intention  may  have  been. 
The  reason  is,  that  the  purchaser,  in  fair  trade,  innocently  parts 
with  his  property  or  money,  and  it  is  neither  the  mandate  of  the 
law,  nor  the  requirement  of  morals,  that  he  should  suffer  for 
the  evil  design  of  another.  It  rests  on  the  fact  that  something 
valuable  has  been  parted  with,  or  some  fixed  liability  incurred, 
as  the  consideration  of  the  conveyance  or  transfer.  If  the  con- 
veyance be  gratuitous,  or,  if  the  purchaser  have  notice,  actual 
or  constructive,  of  the  seller's  purpose  to  defraud  his  creditors, 
then  the  evil  design  of  the  seller  taints  the  title  of  the  purchas- 
er.—  Wells  V.  Morrow,  38  Ala.  125;  Crawford  v.  Kirksey,  55 
Ala.  282 ;  Lehman,  Durr  &  Co.  v.  Bryan,  67  Ala.  558.  Out 
of  this  has  grown  a  well  considered  and  well  settled  principle 
of  evidence,  namely :  That  in  such  contests,  which  most  usually 
12 
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arise  in  "trials  of  the  right  of  property" — a  proceeding  under 
our  statutes — the  admissions  and  declarations  of  the  debtor,  made 
anterior  to  the  sale,  under  which  the  claimant  asserts  title,  are 
not  admissible  evidence  against  him  to  show  a  fraudulent  in- 
tent on  the  part  of  such  debtor  in  making  the  sale,  provided 
the  sale  was  on  valuable  consideration,  and  the  purchaser  is  not 
chargeable  with  knowledge  of  the  fraudulent  intent, — Smith  v. 
Rogers^  1  Stew.  &  Por.  317;  Jones  v.  Norris^  2  Ala.  526; 
Oden  V.  Rijypetoe^  ^  Ala.  68;  Abney  v.  Kingsland,  10  Ala. 
355 ;  NewGombe  v.  Leavitt,  22  Ala.  631 ;  Mahone  v.  WiUia^ns^ 
39  Ala.  202 ;  2  Brick.  Dig.  18,  §  71 ;  Pickett  v.  Pipkin,  64  Ala. 
520 ;  Bradley  v.  Ragsdale,  Ih.  558.  It  is  contended  for  ap- 
pellants that  the  questions  raised  by  this  record  fall  within  the 
principle  stated  above. 

But,  it  must  be  borne  in  mind  that  the  appellants  in  this  case 
are  not  purchasers  of  the  merchandise,  and  are  not  shown  to 
have  surrendered  or  parted  with  anything  valuable.  They  are 
simply  creditors,  asserting  a  lien — a  first  lien — in  virtue*  of  their 
excutions,  first  received  by  the  sheriff,  and  first  levied.  This 
record  contains  no  evidence  of  the  time  when  their  several 
claims  accrued,  other  than  the  judgments  confessed,  if  those 
judgments  were  evidence  for  or  against  strangers,  of  the  exist-* 
ence  of  the  liabilities  therein  acknowledged. — 1  Brick.  Dig.  823, 
§  273.  Taking,  then,  the  time  when  the  judgments  were  con- 
fessed— November  22d,  1880 — as  the  first  and  only  evidence  of 
the  debts,  there  is  nothing  in  this  record  to  show  that  any  act 
done  by,  or  conversation  had  with  Baum  &  Kullman,  offered 
in  evidence,  took  place  after  the  judgments  were  confessed.  It 
is  our  duty  to  presume  every  thing  in  favor  of  the  correct  rul- 
ing of  the  City  Court,  which  the  record  does  not  atfirmatively 
show  to  be  otherwise.  1  Brick.  Dig.  781,  §§118,  120.  In 
Horton  v.  Smith,  8  Ala.  73,  it  was  decided  that  the  declarations 
of  a  holder  of  personal  property,  with  regard  to  his  rights  and 
liabilities,  are  evidence  against  any  one  coming  after  such  dec- 
larations into  his  place,  or  representing  him  in  respect  to  such 
rights  and  liabilities.  See,  also,  Ooodgame  v.  Cole,  12  Ala.  77. 
The  general  rule  that  recitals  in  a  deed,  made  by  a  debtor,  or 
admissions  by  him  at  the  time  of  its  execution,  are  not  evi- 
dence to  prove  the  debt  in  a  contest  with  others,  must  be  con- 
fined to  declarations  and  admissions  made  after  the  creation  of 
the  contesting  creditor's  debt. —  Goodgayne  v.  Cole,  supra  ;  Du- 
hose  V.  Young,  14  Ala.  139 ;  Gillespie  v.  Pur'lesoii,  28  Ala.  551 ; 
Pearce  v.  JVix,  34  Ala.  183 ;  Alexander  v.  Caldwell,  55  Ala. 
517. 

Applying  this  principle  to  this  case,  it  justified  the  admission 
in  evidence  of  acts,  declarations  and  conversations  of  Baum  & 
Kullman  in  relation  to  their  property,  the  debts  due  to  the  at- 
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taching  creditors,  and  their  plans  and  purposes  in  regard  to 
their  payment,  at  least  until  tlie  contestants  showed  themselves 
to  be  creditors.  ISTone  of  the  testimony  given  by  plaintiffs' 
witnesses  against  the  objection  of  defendants,  is  shown  to  have 
been  illegal. 
Affirmed. 


Tankersly,  Adm'r,  v.  Pettis. 

£ill  in  Equity  against  an  Administrator  for  an  Account,  Set- 
tlement and  Distribution. 

1.  Judgments  and  decrees  on  the  merits  final  and  conchisive. — No  prin- 
ciple of  law  is  better  settled  than  that  the  judgment  of  a  court  of  compe- 
tent jurisdiction,  rendered  on  the  merits,  as  between  the  parties,  is  final 
and  conclusive  of  the  matter  in  controversy,  so  long  as  it  remains  unre- 
versed ;  and  this  principle  applies  alike  to  the  decrees  of  the  court  of 
chancery  and  the  judgments  of  courts  of  law. 

•  2.  Decree  dismissing  hill;  ivhen  conclusive. — The  decree  of  a  court  of 
chancery  dismissing  absolutely  and  unconditionally  a  bill  filed  by  two 
heirs  against  the  administrator  of  their  intestate's  estate,  seeking  to  com- 
pel him  to  make  a  settlement  and  distribution  of  the  estate,  rendered  on 
the  hearing,  on  pleadings  and  proof,  is  an  adjudication  of  the  merits  of 
the  cause  against  them,  and  constitutes  a  bar  to  a  subsequent  bill  filed 
by  the  survivor  of  them,  one  having  died,  seeking  tlie  same  relief, 
although  such  decree  was  founded  on  an  erroneous  decision  as  to  the  va- 
lidity of  certain  decrees  rendered  by  the  probate  court  in  which  the  ad- 
ministration of  the  estate  was  pending,  and  set  up  in  defense  of  the  suit 
by  the  administrator. 

3.  Former  adjudication;  tuhat  issues  covered  thereby. — When  there  is 
no  question  as  to  the  jurisdiction  of  the  court,  or  as  to  the  identity  of  the 
parties,  the  inquiry,  whether  the  subject-matter  of  the  controversy  has 
been  drawn  in  question  and  is  concluded  by  a  former  adjudication,  is  de- 
termined, when  it  is  ascertained  that  the  matters  of  the  tAvo  suits  are  the 
same,  and  the  issues  in  the  former  suit  were  broad  enough  to  have  com- 
prehended all  that  is  involved  in  the  second  suit. 

4.  Decree  dismissing  bill  on  the  merits;  effect  of  can  not  be  avoided  by 
showing  that  bill  was  unskillfully  drawn. — The  force  and  effect  of  a  decree 
of  a  court  of  equity  dismissing  a  bill  on  the  merits,  can  not  be  obviated 
by  the  complainant  invoking  his  negligence  or  unskillfulness  in  pleading. 

Appeal  from  IMontgomery  Chancery  Court. 

Heard  before  Hon.  H.  Austill. 

The  bill  in  this  cause  was  filed  on  3rd  September,  1879,  and 
its  material  averments  and  purpose  may  be  summarized  as  fol- 
lows :  In  1858,  George  W.  Pettis  died  intestate  in  Montgomery 
county,  in  this  State,  seized  and  possessed  of  an  estate  consist- 
ing of  real  and  personal  property,  and  leaving  him  surviving 
Mary  W.  Pettis,  his  widow,  and  Theophilus,  George  W.,  James 
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B.  and  Mary  S.  Pettis,  his  only  children  and  heirs  at  law.  On 
23rd  September,  1858,  Felix  M.  Tankersly  was  appointed  by 
the  Probate  Court  of  said  county  the  administrator  of  the 
estate  of  said  decedent,  and  he  qualified  as  such  by  giving  bond 
with  Alfred  Pool  and  others,  as  his  sureties  thereon,  and  en- 
tered upon  the  discharge  of  the  duties  pertaining  to  his  trust, 
taking  possession  of  the  assets  of  the  estate,  portions  of  which 
he  afterwards  sold  under  the  decree  of  the  Probate  Court,  and 
collected  the  purchase-money  therefor.  Afterwards  Theophilus 
and  George  W.  Pettis,  jr.,  died  intestate,  and  said  Tankersly 
was  appointed  by  said  court  administrator  of  tiieir  estates ;  and 
he  was  also  appointed  guardian  of  James  B.  and  Mary  S.  Pettis, 
who  were  minors.  Afterwards,  and  prior  to  the  filing  of  the 
bill  in  this  cause,  James  B.  Pettis  died  intestate ;  and  thus 
Mary  S.  Pettis  was  left  the  only  surviving  heir  at  law  of-  George 
"W.  Pettis,  sr.,  deceased.  Her  three  brothers  died  while  minors, 
without  issue,  and  owing  no  debts.  The  bill  then  avers,  "  that 
after  said  Tankersly  became  the  administrator  of  the  estates  of 
Theophilus  and  George  W.,  jr.,  and  guardian  of  said  James  B. 
and  your  oratrix,  he  pretended  to  make  divers  settlements  in 
said  Probate  Court  of  all  of  said  estates ;  and  on  the  28th  day 
of  November,  1865,  he  made  what  purports  to  be  a  final  settle-' 
ment  of  the  estate  of  said  George  W.  Pettis,  sr.,  while  so  act- 
ing as  guardian  as  aforesaid,  and  as  administrator  of  the  estates 
of  said  Theophilus  and  George  W.,  sr. ;  and  that  since  that 
time  he  has  taken  no  further  steps  in  the  administration  of  the 
estate  of  George  W.  Pettis,  sr.,  in  said  Probate  Court,  and  said 
Probate  Court  has  not,  since  said  last  named  day,  had  any  pro- 
ceedings instituted  therein  in  regard  to  said  administration,  and 
DO  final  settlement  of  the  same  has  been  made."  The  bill  is 
filed  by  Mary  S.  Pettis  against  Felix  M.  Tankersly,  individu- 
ally, and  in  his  different  representative  capacities,  Alfred  Pool 
and  Mary  W.  Pettis ;  and  the  prayer  is,  that  the  administration 
of  the  estate  of  George  W.  Pettis,  sr.,  be  removed  into  the 
Chancery  Court,  "  and  there  settled  according  to  the  rules  of 
equity,  and  for  general  relief." 

The  defendant  Tankersly  answered  the  bill  setting  up, 
among  other  things,  in  bar  of  the  relief  sought  thereby,  the 
settlement  made  by  him  in  the  Probate  Court ;  and  he  also  in- 
corporated in  his  answer  the  following  plea :  That  on  or  about 
the  14th  September,  1866,  James  B.  Pettis,  now  deceased,  and 
the  complainant,  by  their  next  friend,  "filed  their  bill  in  the 
Chancery  Court  for  Montgomery  County  against  this  defendant 
and  the  sureties  on  his  administration  and  guardian  bonds,  to 
compel  a  settlement  of  the  said  estases  and  guardianships, 
charging  and  alleging  the  same  facts  as  are  charged  and  alleged 
in  the  present  bill  of  complaint,  and  seeking  to  have  a  settle- 
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ment  of  said  estates  and  guard iansliips  in  said  Chancery  Court, 
and  asking  that  the  said  settlements  made  in  the  Probate  Court 
by  this  defendant  should  be  set  aside,  and  that  he  account  as 
such  administrator  and  guardian  in  said  Chancery  Court;"  that 
he  answered  the  bill,  and  testimony  was  taken  in  the  cause 
made  thereby  ;  that  on  the  hearing,  on  pleadings  and  proof,  the 
chancellor  was  of  the  opinion  that  the  complainants  were  not 
entitled  to  relief,  and  thereupon  caused  a  decree  to  be  entered, 
dismissing  the  bill,  and  taxing  the  costs  of  suit  against  the  next 
friend ;  that  said  decree  was  still  of  full  force,  and  that  "  said 
bill  and  suit  involved  the  same  matters  now  sought  to  be  liti- 
gated." He  also  avers  in  his  answer,  that  afterwards,  in  May, 
1873,  the  complainant  and  her  brother,  James  B.  Pettis,  filed 
in  said  Chancery  Court  a  bill  of  review  for  the  purpose  of  re- 
viewing and  reversing  the  final  decree  rendered  in  the  original 
cause,  and  that  such  proceedings  were  had  thereon,  that  a  final 
decree  was  rendered  in  said  court,  from  which  an  appeal  was 
taken  to  this  court,  and  on  that  appeal  the  bill  of  review  was 
dismissed. — See  Tankersly  v.  Petiis,  61  Ala.  354. 

On  the  submission  of  the  cause,  a  transcript  of  the  record 
and  proceedings  had  in  the  cause  made  by  the  original  bill  filed 
by  James  B.  and  Mary  S.  Pettis  on  14th  September,  1866,  re- 
ferred to  in  the  answer,  was  read  in  evidence.  That  bill  averred 
the  death  of  George  W.  Pettis,  sr.,  and  of  his  two  children, 
Theophilus  and  George  W.,  jr.,  and  the  appointment  of 
Tankersly  as  administrator  of  their  estates,  and  also  his  appoint- 
ment as  guardian  of  James  B.  and  Mary  S.  Pettis,  substantially 
as  they  are  averred  in  the  bill  in  this  cause.  That  bill  was  filed 
against  Tankersly,  and  certain  parties  who  are  averred  to  be 
sureties  on  his  bonds  as  the  administrator  of  said  estates,  and  as 
guardian  of  said  minors ;  but  no  process  is  prayed  against  him 
as  administrator  or  guardian.  The  bill  charged  that  prior  to 
16th  May,  1860,  said  Tankersly  had  in  his  hands,  as  adminis- 
trator of  the  estate  of  the  elder  Pettis,  after  payment  of  all  the 
debts  of  said  estate,  the  sum  of  $4,919.32,  derived  from  the 
sales  of  property  belonging  to  the  estate,  and  from  other 
sources,  "  which  lie  used  for  his  own  benefit,  lending  the  whole 
or  a  large  portion  thereof  at  usurious  interest,  without  ever  ac- 
counting for  the  usurious  profits,  or  otherwise  using  it  for  his 
own  benefit ;"  and  that  during  the  war  he  received  other  large 
sums  in  Confederate  money,  with  which  he  paid  the  expenses 
of  his  wards,  and  the  costs  and  expenses  of  said  several  estates, 
and  with  which  he  pretended  to  have  purchased  certain  Confed- 
erate bonds,  as  an  investment  for  complainants.  It  is  further 
charged  in  the  bill,  that  said  Tankersly,  on  31st  October,  1865, 
filed  in  the  Probate  Court  his  several  accounts  as  administrator 
of    said   estates,  for  final  settlements   of   his  administrations. 
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charging  himself  with  certain  amounts  "  in  good  money,"  and 
in  other  amounts  in  Confederate  money,  which  lie  claimed  to 
have  on  hand ;  but  the  bill  does  not  aver  that  such  settlements 
were  ever  had,  or  that  such  accounts  were  ever  passed  on  by  the 
court.  And  also  that  on  28th  November,  1865,  he  resigned  as 
guardian  of  complainants,  and  filed  his  accounts  as  such 
guardian  for  final  settlement,  and  that  "on  said  final  settle- 
ment," the  complainants  "  were  allowed "  certain  amounts. 
The  bill  contains  an  interrogatory  as  to  the  use  the  said  Tan- 
kersly made  of  the  money  belonging  to  said  estates  from  1858 
to  1865,  The  prayer  of  the  bill  is,  "  that  said  settlements  in 
the  Probate  Court  be  set  aside,  and  that  said  Tankersly  and  his 
said  sureties  be  compelled  to  account  with,  and  to  pay  your 
orators,  or  to  some  one  in  trust  for  them,  as  in  equity  and  good 
conscience  they  ought,  and  for  other  or  further  relief."  The 
defendants  answered,  admitting  that  Tankersly  had  ^4,919.32 
at  the  time  stated  in  the  bill,  denying  that  he  used  any  of  the 
money  for  his  own  benefit,  or  that  he  made  more  than  lawful 
interest,  and  alleging  that  the  Confederate  money  and  bonds 
received  by  him  were  received  in  good  faith  in  payment  for 
property  sold,  and  for  debts  due,  and  that  he  fully  accounted  in 
settlements  made  by  him  in  the  Probate  Court  for  all  the  as- 
sets. A  demurrer  was  incorporated  in  the  answer,  but  the 
record  fails  to  show  that  it  was  passed  upon.  At  the  March 
term,  1868,  of  said  court,  the  cause  having  been  heard  on 
pleadings  and  proof,  the  following  decree  was  entered :  "  This 
cause  came  on  to  be  heard,  and  was  submitted  for  decree  at  the 
last  term  on  the  pleadings  and  the  testimony,  and  was  held  over 
for  consideration  until  the  present  term.  And  now,  on  consid- 
eration, it  is  ordered,  adjudged  and  decreed  that  the  complain- 
ants' bill  of  complaint  be  dismissed,  and  that  the  next  friend  of 
complainants  pay  the  costs  of  this  suit,  for  which  execution 
may  issue." 

The  transcript  of  the  record  in  the  cause  made  by  the  bill  of 
review,  referred  to  in  the  defendant's  answer,  and  also  tran- 
scripts from  the  Probate  Court  of  final  settlements  made  by 
Tankersly  of  his  administrations  upon  said  estates,  on  28th 
November,  1865,  and  also  of  final  settlements  mad(j  by  him  of 
his  guardianships  of  complainant  and  her  brother,  James  B. 
Pettis,  on  23rd  December,  1865,  were  also  introduced  in 
evidence. 

On  final  hearing,  had  on  the  pleadings  and  proof,  a  decree 
was  entered,  taking  jurisdiction  of  the  estate,  and  ordering  the 
administrator  to  file  his  accounts  and  vouchers  for  a  final  settle- 
ment of  his  administration  upon  the  estate  of  George  W. 
Pettis,  sr. ;  and  that  decree  is  here  assigned  as  error. 
Vol.  lxxi.  ' 
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Sayre  &  Graves  and  Watts  &  Sons,  for  appellants^ 
(1)  Whether  there  was  a  settlement  of  the  estate  of  George  W. 
Pettis,  sr.,  in  the  Probate  Court,  was  the  direct  question  pre- 
sented by  the  bill  tiled  by  James  B.  and  Mary  S.  Pettis  in 
1866 ;  and  that  is  the  direct  question  presented  in  this  case. 
The  parties  are  substantially  the  same ;  the  allegations  of  the 
two  bills  are  different  only  in  form,  and  not  in  substance,  and 
the  saline  relief  was  authorized  by  the  prayers  of  both  bills. 
The  decree  in  the  first  case  necessarily  determined  the  right  of 
the  complainants  to  an  account  and  settlement  in  the  Chancery 
Court.  (2)  The  first  bill  shows  upon  its  face  that  it  was  not  a 
bill  to  correct  errors  either  of  fact  or  law.  Considered  as  such 
a  bill,  no  relief  could  have  been  granted,  Eliminate  from  it 
the  averments  touching  the  invalidity  of  the  settlements  in  the 
Probate  Court,  and  it  is  clear  that  the  averments  in  reference 
to  the  usurious  rate  of  interest  would  confer  no  jurisdiction. 
The  allegations  as  to  usury  only  affected  the  amovnt  to  be  re- 
covered on  the  settlement.  (3)  The  dismissal  of  a  bill  in 
chancery  will  be  presumed  to  be  a  final  and  conclusive  adjudi- 
cation on  the  merits,  whether  they  were  or  were  not  heard  and 
determined,  unless  the  contrary  appears,  and  such  a  dismissal 
is  a  bar  to  any  subsequent  bill. — Freeman  on  Judgments, 
§  270.  (4)  If  the  inconsistency  of  the  positions  occupied  by 
Tankersly  had  not  been  set  up  as  depriving  the  Probate  Court 
of  jurisdiction,  it  could  and  ought  to  have  been  done.  "A 
party  can  not  try  his  action  in  parts.  The  judgment  is  con- 
clusive, not  only  of  the  matters  contested,  but  as- to  every  other 
thing  within  the  knowledge  of  complainant  which  might  have 
been  set  up  as  a  ground  of  relief  in  the  first  suit." — Freeman 
on  Judgments,  §§  272,  260,  249,  255-59 ;  Cromwdl  v.  Co.  of 
Sae,  94  U.  S.  352 ;  Ragland  v.  Calhoun^ s  Adm^r,  36  Ala.  606 ; 
Witt'ick  V.  Traun^  25  Ala.  319 ;  Thomj)son  v.  Jioherts,  24 
How.  (U.  S.),  241 ;  Mayor,  &c.  v.  Wetwmpka  Wharf  Co., 
63  Ala.  611 ;  Case  v.  Beauregard,  101  U,  S.  688  ;  Auro7'a  City 
V.  West,  7  Wall.  82. 

R.  M.  Williamson  and  J.  !N.  Arrington,  contra. — (1)  Es- 
toppels by  judgments  and  decrees  should  never  be  allowed  to 
prevail,  unless  the  matter  set  up  be  "certain  to  every  intent, 
and  not  be  taken  by  argument  or  inference. "  —  Miller 
V.  Hampton,  37  Ala.  342.  (2)  In  order  to  make  a  plea  of 
former  judgment  good,  it  must  appear  that  the  same  point  was 
in  issue  in  the  former  suit,  and  was  necessarily  passed  upon  and 
determined. — Hamner  v.  Pounds^  57  Ala.  348 ;  Strauss 
V.  Meertief  64  Ala.  299  ;  Wells  on  Res  Ad  judicata,  §§  216-17 ; 
Lawrence  v.  Hunt,  10  Wend.  80 ;  CJirisman  v.  Harman, 
29  Graft.  494 ;  Hughes  v.  United  States,  4  Wall.  236 ;  Russell 
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V.  Place^  94  U.  S.  606.  See  also  Cook  v.  Burnley,  45  Texas, 
97 ;  Durant  v.  Essex  Co.  7  Wall.  109 ;  Foster  v.  Busteed,  100 
Mass.  409 ;  Burlen  v.  Shannon,  99  Mass.  200.  The  issue 
must  also  be  material,  and  the  judgment  final  and  upon  the 
merits. — Big.  on  Es.  (2d  Ed.),  20-1.  (3)  In  the  case  made  by 
the  bill  filed  in  1866,  the  decree  rendered  was  final,  was  on  the 
merits,  and  was  conclusive  of  the  matter  Avithin  the  issue  of 
that  case,  but  that  issue  was  not  the  same  as  the  issue  presented 
by  this  bill.  The  first  bill  did  not  authorize  the  Chancery  Court 
to  set  aside  the  settlement  of  the  estate  of  the  elder  Pettis, 
made  in  the  Probate  Court.  It  did  not  aver  that  any  settle- 
ment had  in  fact  been  made ;  but  merely  that  the  administrator 
had  filed  his  accounts  for  that  purpose.  The  mere  filing  of 
the  accounts,  without  being  passed  on  hy  the  court,  can  not 
operate  as  a  settlement. — Rhodes  v.  Turmer,  21  Ala.  210 ; 
Ashley  v.  Ashley,  15  Ala.  15 ;  Hollis  v.  Caughman,  22  Ala. 
478.  It  did  not  make  Tankersly  a  party  as  administrator  or 
guardian,  and  there  is  no  prayer  for  the  removal  of  the  estates 
into  the  Chancery  Court ;  and  the  court  would  not  thus  order 
"without  a  proper  bill,  and  a  special  prayer  therefor. — Story's 
Eq.  PI.  §  41,  note  2 ;  Sharp  v.  Taylor,  11  Sim.  Rep.  50 ;  Pear- 
son V.  Darrington,  21  Ala.  169.  That  bill  is  very  carelessly 
and  loosely  drawn ;  but  by  arguing  a  little,  inferring  much, 
and  enlarging  greatly  the  meaning  of  words,  it  may  be  regarded 
as  one  seeking  to  recover  usurious  interest  made  by  the  admin- 
istrator, and  to  set  aside  the  final  settlements  made  by  Tan- 
kersly a.9  guardian  of  James  and  Mary  S.  Pettis.  As  a  bill 
to  charge  the  administrator  with  usurious  interest,  it  was  with- 
out equity ;  and  as  a  bill  to  correct  errors  of  law  or  fact,  under 
the  statute,  it  set  out  no  decree,  and  did  not  even  aver  that  a 
decree  was  made.  Such  a  bill  should  have  been  dismissed, 
without  demurrer  or  motion,  on  the  hearing.— 1  Brick.  Dig. 
p.  731,  §  1343.  And  when  dismissed,  it  is  conclusive  simply  of 
this :  That  the  complainants  had  not  presented  to  the  court  any 
intelligible  state  of  case,  in  which  they  had  suffered  any  wrong, 
or  been  deprived  of  any  rights.  (4)  If  the  first  bill  was  so  de- 
fectively framed,  that  the  particular  relief  here  prayed  could 
not  have  been  granted,  although  by  amendment  it  could  have 
been  so  framed  as  to  embrace  it,  the  former  decree  is  no  adjudi- 
cation of  the  matter  presented  by  this  bill.  That  decree  was 
on  the  case  then  made,  and  it  can  not  be  regarded  as  upon  a 
case  not  before  the  court. — Lawrence  v.  Vernon,  3  Sumn.  20 ; 
Big.  on  Es.  54,  note ;  Greenwood  v.  Greenwood,  29  Cal.  521 ; 
King  V.  Chase,  15  I^.  H.  16 ;  Lawrence  v.  Hunt,  10  Wend. 
80;  Mersereau  v.  Pearsall,  19  K.  Y.  108  ;  Wright  v.  PeKlyne, 
1  Pet.  C.  C.  Rep.  199.  Argument  or  inference  can  not  be  in- 
dulged to  raise  an  issue  in  the  first  case,  that  was  not  so  stated 
Vol.  lxxi. 


1881.]  OF  ALABAMA.  185 

[Tankersly,  Adm'r,  v.  Pettis.] 

that  relief  could  have  been  granted. — S.  c&  M.  R.  JR.  Co.  v.  Lan- 
caste'^,  62  Ala.  555 ;  Diiekwcyrth  v.  Duckivmih,  35  Ala.  70.  If 
the  bill,  then,  was  so  framed,  that  the  relief  here  sought  could 
not  have  been  granted,  the  relief  here  prayed  has  not  been 
passed  on,  and  could  not  have  been  adjudicated  in  that  case. 
Mtinier  v  Linn.,  61  Ala.  492. 

BRICKELL,  C.  J.— The  original  bill  was  filed  by  the  ap- 
pellee, as  the  sole  surviving  heir  and  distributee  of  her  deceased 
father,  George  W.  Pettis,  to  compel  the  appellant,  Tankersly, 
as  his  administrator,  to  an  account,  settlement  and  distribution. 
A  former  bill  filed  by  the  appellee  and  her  brother,  James  B. 
Pettis,  now  deceased,  for  a  like  purpose,  was  by  the  court  of 
chancery,  on  a  hearing  on  pleadings  and  evidence,  dismissed 
absolutely  and  unconditionally.  One  ground  of  defense  urged 
to  the  present  bill  is,  that  the  decree  in  the  former  suit  is  a  bar ; 
and  if  well  taken,  is  decisive  of  the  controversy. 

No  principle  of  law  is  better  settled,  than  that  the  judgment 
of  a  court  of  competent  jurisdiction,  rendered  on  the  merits, 
as  between  the  parties,  is  final  and  conclusive  of  the  matter  in 
controversy,  so  long  as  it  remains  unreversed. — Trustees  v.  Kel- 
ler., 1  Ala.  406 ;  Mervine  v.  Parker,  18  Ala.  241 ;  Wittich 
V.  Trmtn,  25  Ala.  317.  The  principle  applies  alike  to  the  de- 
crees of  the  court  of  chancery  and  the  judgments  of  the 
courts  of  law. — Hutchinson  v.  Bearing.,  20  Ala.  798.  The  de- 
cree of  a  court  of  chancery,  dismissing  a  bill,  absolutely  and 
unconditionally,  on  a  hearing  on  pleadings  and  evidence,  is  an 
adjudication  of  the  merits  of  the  controversy,  forming  a  bar  to 
any  future  litigation  of  the  same  matters  between  the  parties  or 
their  privies.  A  decree  of  that  kind,  not  made  because  of  in- 
sufficient pleading,  or  for  want  of  jurisdiction,  or  for  some 
cause  not  touching  the  merits,  if  not  intended  to  be  final  and 
conclusive,  is  accompanied  with  words  of  qualification,  with 
some  appropriate  terms,  indicating  that  it  is  not  intended  to 
preclude  future  suit,  such  as  that  the  dismissal  is  withotit preju- 
dice. If  the  case  is  of  a  character  that  such  a  reservation 
ought  to  be  made,  and  it  is  omitted,  on  appeal,  the  error  will  be 
corrected. — Darifm'th  v.  Herbert,  33  Ala.  497 ;  Burns  v.  Hud- 
son, 37  Ala.  62.  When,  however,  the  decree  of  dismissal  is 
unqualified,  it  is  presumed  to  be  an  adjudication  on  the  merits 
adversely  to  the  complainant,  and  constitutes  a  bar  to  further 
litigation  of  the  same  matters  between  the  parties. — Diirant 
V.  Essex  Co.  7  Wall.  109 ;  Bigelow  v.  Winsor,  1  Gray  301 ; 
Eoote  V.  Gibhs,  Ih.  412;  Kelsetj  v.  Murphy,  26  Penn.  St.  78; 
Borrowscale  v.  Tuttle,  5  Allen,  377;  Ogshury  v.  La  Farge, 
2  Comst.  113;  Bosse  v.  Rust,  4  Johns.  Chan.  300;  Freeman  on 
Judgments,  §  270 ;  2  Dan'l  Ch.  Pr.,  §  1009. 
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When  the  record  of  the  former  siiit  is  carefully  examined, 
it  is  not  matter  of  conjecture,  or  of  presumption  merely!,  that 
the  decree  was  rendered  on  tlie  merits,  and  was  intended  to  be 
linal  and  conclusive — an  adjudication,  that  there  was  no  lia- 
bility resting  on  the  appellant  to  account  to  the  appellee  for  his 
adnnnistration.  The  decree  was  probably  based  on  the  hypothe- 
sis that  the  settlements  of  the  administration  made  by  the  ap- 
pellant in  the  court  of  probate,  and  of  his  guardianship  of  the 
appellee,  and  of  her  then  co-plaintiff,  James  B.,  were  final  and 
conclusive.  The  decrees  on  those  settlements  were  pleaded  in 
bar  of  that  bill,  as  they  are  now  pleaded  in  bar  of  the  present 
bill.  The  court  may  hav^e  erred  in  its  opinion  touching  the 
validity  of  those  settlements.  It  may  be,  as  is  now  argued  by 
the  counsel  for  the  appellee,  that  as  judicial  proceedings  they 
are  void;  that  the  dual  relation  of  the  appellant  as  adminis- 
trator of  the  father,  George  W.  Pettis,  and  of  two  of  his  de- 
ceased children,  divested  the  court  of  probate  of  jurisdiction 
to  settle  the  principal  administration.  The  court  of  chancery 
of  necessity  decided  that  question,  and  had  jurisdiction  to  de- 
termine it  finally,  shutting  out  all  future  inquiry,  where  its  de- 
cree may  be  drawn  in  question  collaterally. 

When,  as  in  the  present  case,  there  is  no  question  as  to  the 
jurisdiction  of  the  court,  or  as  to  the  identity  of  parties,  the 
inquiry,  whether  the  subject-matter  of  the  controversy  has  been 
drawn  in  question,  and  is  concluded  by  a  former  adjudication, 
is  determined,  when  it  is  ascertained  that  the  matters  of  the 
two  suits  are  the  same,  and  the  issues  in  the  former  suit  were 
broad  enough  to  have  comprehended  all  that  is  involved  in  the 
issues  in  the  second  suit.  The  inquiry  is  not,  what  the  parties 
actually  litigated,  but  what  they  might  and  ought  to  have 
litigated  in  the  former  suit.  For  the  bar  of  a  judgment  or 
decree,  if  litigation  is  quieted  and  parties  are  not  twice  vexed 
for  the  same  cause,  must  extend  to  all  facts  which  are  neces- 
sarily involved  in  the  issue.  The  main,  controlling  issue  in  the 
former  suit,  as  in  the  present  suit,  was  the  liability  of  the  ap- 
pellant to  account  for  his  administration  of  the  estate  of  the 
elder  Pettis.  All  other  matters  involved  in  the  former  suit 
were  the  mere  incidents  of  this  liability.  We  do  not  inquire 
whether  the  former  bill  was  skillfully  drawn,  presenting  the 
liability  of  the  appellant  in  the  most  appropriate  form.  A 
party  can  not  obviate  the  force  and  effect  of  a  judgment 
against  him,  by  invoking  his  negligence  or  unskillfulness  in 
pleading,  when  that  is  not  the  ground  of  judgment.  The  right 
of  the  appellee,  as  heir  and  distributee,  to  a  settlement  of  the 
administration,  the  liability  of  the  appellant  as  administrator 
to  account  to  her,  were  distinctly  presented.  There  was  no 
matter  connected  with  her  right,  or  with  the  liability  of  the 
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appellant,  which  could  not  have  been  litigated  in  the  former 
suit.  If  the  former  bill  was,  as  is  now  insisted,  so  defective  in 
its  frame  that  the  appellee  could  not  have  obtained  full  relief, 
the  duty  of  amendment  rested  upon  her.  To  suffer  her  to 
speculate  on  the  chances  of  obtaining  a  favorable  decree  on  in- 
sufficient pleading,  and  after  an  adjudication  against  her  on  the 
merits,  to  assail  it  because  of  the  insufficiency  of  the  pleading, 
would  be  manifestly  unjust,  and  would  encourage  negligence 
and  protract  litigation.  A  judgment  is  conclusive  of  the  en- 
tire subject-matter  oi  controversy,  of  all  that  properly  belongs 
to  it — of  all  that  might  and  ought  to  have  been  litigated  and 
decided. — Wells'  Res  Adjudicata,  §§  248-9.  We  are  of  opinion 
that  the  decree  in  the  former  suit  was  a  final  adjudication  of 
all  the  matters  now  proposed  to  be  litigated,  and  a  full  bar  to 
this  suit. 

The  decree  of  the  chancellor  is  reversed  and  a  decree  must 
be  here  rendered  dismissing  the  bill  at  the  costs  of  the  appellee, 
in  this  court,  and  in  the  court  of  chancery. 


Roberts  v.  Rice. 

Motion  to  quash  Execution  and  enter  Satisfaction  of  Judg- 
ment. 

1.  Power  of  this  court  over  result^  of  former  erroneous  rulings  as  to 
Confederate  transactions. — This  court  can  exert  no  power  over  the  hard- 
ships which  have  resulted  from  former  erroneous  ruhngs  in  reference  to 
Confederate  transactions.  They  present,  however,  "  strong  claims  for 
concession,  compromise  and  adjustment,  graduated  by  a  scale  approxi- 
mating true  values." 

2.  Judgments  on  contracts  based  on  Confederate  prices  conclusive. — A 
judgment  rendered  in  1871  on  a  promissory  note  executed  in  1864,  for 
purchase-money  of  personal  property  then  bought  at  an  administrator's 
sale,  is  conclusive  between  the  parties,  and  can  not  be  assailed  or  scaled 
on  account  of  Confederate  prices. 

3.  Merger  of  judgment ;  what  does  not  operate  as. — A  judgment  having 
been  rendered  against  the  husband  for  goods  purchased  by  him,  a  por- 
tion of  which  consisted  of  articles  of  comfort  and  support  of  the  house- 
hold, etc.,  a  condemnation  of  the  wife's  statutory  separate  estate  to  the 
satisfaction  of  a  stated  part  of  such  judgment,  covering  only  the  value  of 
the  articles  of  comfort  and  support  of  the  household,  is  not  a  merger  of 
the  original  judgment,  but  is  merely  auxilary  to  its  collection  ;  and  it 
operates  a  payment  only  when,  and  to  the  extent  it  is  made  available. 

1 
Appeal  from  Greene  Circuit  Court. 
Tried  before  Hon.  Wm.  S.  Mudd. 
This  was  a  motion  by  Thomas  W.  Roberts  to  enter  satisfac- 
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tion  of  a  judgment  recovered  on  2nd  November,  ISTJL,  in 
said  court  by  John  P.  Rice,  as  the  administrator  of  the  estate 
of  Henry  Pippin,  deceased,  against  him,  John  V.  Wright  and 
Charles  Hays,  for  $623.80,  and  to  quash  an  execution  issued 
thereon.  As  shown  on  the  trial  of  the  motion,  this  judgment 
was  rendered  on  a  promissory  note  executed  by  Wright,  as 
principal,  and  the  other  defendants,  as  sureties,  on  3d  March, 
1864,  for  the  amount  of  the  judgment,  and  was  given  for  cer- 
tain articles  of  personal  property  which  said  administrator  sold 
on  that  day  under  the  orders  of  the  probate  court,  and  which 
were  purchased  by  Wright.  These  articles  were  sold  for  Con- 
federate prices,  at  a  time  when  only  Confederate  money  was 
in  circulation.  The  real  value  of  the  articles  purchased  in  the 
currency  of  the  United  States  was  $164.10.  The  property 
purchased  consisted  in  part  of  plantation  implements  to  the 
value,  in  Confederate  money,  of  $72.50,  in  the  currency  of  the 
United  States,  of  $39.04,  the  remainder  consisting  of  such  ar- 
ticles of  comfort  and  support  of  the  household  as  the  statutory 
separate  estate  of  the  wife  are  liable  for  under  the  statute.  It 
was  also  shown  that  the  suit  was  defended,  but  that,  under  the 
rulings  of  this  court  in  Hill  v.  Erwin^  44  Ala.  661,  the  de- 
fendants were  not  allowed  to  show  that,  by  agreement  of  the 
parties,  said  note  was  to  be  paid  in  Confederate  money,  or  to 
show  the  value  of  the  articles  purchased  at  said  sale  in  the 
lawful  currency  of  the  United  States.  At  the  spring  term, 
1874,  of  said  court,  on  notice  and  motion  under  the  statute, 
based  on  said  judgment,  certain  property  belonging  to  the  wife 
of  the  defendant  Wright,  as  her  statutory  separate  estate,  was 
condemned  to  sale  for  the  payment  of  $135.06  of  said  judg- 
ment, the  amount  ascertained  by  the  verdict  of  a  jury  as  the 
value  of  the  articles  purchased  by  her  husband  at  said  sale,  for 
which  her  statutory  separate  estate  was  liable.  This  amount 
Mrs,  Wright  afterwards  paid.  No  steps  were  taken  to  enforce 
the  payment  of  the  balance  of  the  judgment  against  said  de- 
fendant from  April  24,  1875,  until  4th  November,  1880,  when 
the  execution  sought  to  be  quashed  was  issued. 

The  motion  sets  out  the  foregoing  facts,  and  there  was  no 
controversy  in  reference  thereto  on  the  trial.  The  court 
charged  the  jury,  at  the  written  request  of  the  plaintiff  in  exe- 
cution, that  if  they  believed  the  evidence,  they  nmst  find  the 
issues  in  his  favor,  and  said  Roberts  excepted.  The  giving  of 
this  charge  is  here  assigned  as  error. 

Gkeen  B.  Mobley,  for  appellant. 

Wm.'P.  Webb,  coiitra. 
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STONE,  J. — The  present  record  presents  another  of  the 
hardships,  which  have  grown  out  of  erroneous  rulings  in  ref- 
erence to  Confederate  transactions. — Nelson  v.  Boynton^  54 
Ala.  368 ;  Baker ^  Lawler  (&  Co.  v.  Pool,  56  Ala.  14.  Over 
such  hardships  we  can  exert  no  power.  They  present  strong 
claims  for  concession,  compromise  and  adjustment,  graduated 
by  a  scale  approximating  true  values. 

The  judgment  rendered  in  the  original  cause  of  Rice,  Ad- 
ministrator, V.  "Wright,  Hays  and  Roberts,  like  all  other  judg- 
ments rendered  by  courts  of  competent  jurisdiction,  is  forever 
conclusive  between  the  parties,  unless  reversed,  or  assailed  on 
grounds  not  presented  in  this  record. — Baker  v.  Pool,  supra  ^ 
Bole  V.  Stickney,  36  Ala.  482 ;  2  Brick.  Dig.  145 ;  Ih.  466, 
§33. 

Neither  is  there  anything  in  the  argument  that  the  proceed- 
ing against  Mrs.  Wright's  statutory  separate  estate,  and  its  con- 
demnation, is  a  merger  therein  of  the  original  judgment.  In 
truth,  the  order  condemning  Mrs.  Wright's  property,  was  in  no 
sense  a  judgment  against  her.  The  judgment  against  Wright, 
her  husband,  and  his  sureties  was  not  the  consideration  on 
which  the  latter  judgment  was  rendered.  It  was  only  a  juris- 
dictional predicate,  on  which  to  found  the  proceedings  for  con- 
demnation. It  furnished  no  evidence  of  the  liability  of  the 
statutory  separate  estate.  That  had  to  be  proved,  as  in  other 
actions  at  law ;  and;  on  proper  proof,  a  condemnation  of  the 
separate  property  would  follow,  although  the  proof  of  liability 
fell  far  short  of  the  amount  of  the  judgment  against  the  husband. 
This  grows  out  of  the  fact,  that  while  the  husband  is  liable  for 
the  whole  amount  of  the  debt  contracted,  the  estate  of  the 
wife  can  be  charged  only  to  the  extent  specified  in  the  statute. 
Cheatham  v.  Newman,  59  Ala.  547 ;  McMillan  v.  Hurt,  35 
Ala.  665  ;  •  Wright  v.  Preston,  55  Ala.  570 ;  Wright  v.  Bice,  56 
Ala.  43 ;  Zee  v.  Tannenbaum,  62  Ala.  501.  As  well  contend 
that  a  judgment  in  garnishment  is  a  merger  of  the  judgment 
against  the  defendant  in  execution,  or  that  a  judgment  con- 
demning property,  levied  on  under  ancillary  attachment, 
merged  the  judgment  rendered  in  the  suit,  in  aid  of  which  it 
was  sued  out.  All  such  suits  are  but  aids  in  the  collection  of 
the  principal  debt,  and  are  payment  only  when,  and  to  the  ex- 
tent such  auxiliary  suits  are  made  available. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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Abernatliy,  Adm'r,  v.  Baiikhead. 

£iU  in  Equity  by  Administrator  to  charge  Parties  who  have 
converted  Personal  Assets  of  the  Decedents  Estate^  as 
Trustees  in  invitum. 

1.  Bill  by  administrator  against  parties  who  have  converted  personal 
assets  of  estate  ;  when  tvithoid  equity. — An  administrator  has  a  plain  and 
adequate  remedy  at  law  against  parties  who  have  taken,  received  or  in- 
terfered with  moneys  and  other  personal  assets  belonging  to  his  intes- 
tate's estate ;  and  hence,  a  bill  filed  by  an  administrator  against  such 
parties,  seeking  to  charge  them  as  executors  de  son  tort,  or  as  trustees  in 
invitum,  is  without  equity. 

2.  Same;  when  can  not  he  maintained  to  prevent  multiplicity  of  suits. 
The  jurisdiction  of  a  court  of  equity  can  not  be  maintained  in  such  case 
on  the  ground  of  preventing  a  multiplicity  of  suits,  where  only  three 
persons  participated  in  the  wrong  complained  of,  and  only  three  suits  at 
law  are  necessary  to  an  enforcement  of  complainant's  rights. 

3.  Exemption  in  favor  of  widow;  poiver  of  probate  court  to  determine 
contest  in  reference  to. — The  powers  of  the  probate  court  are  fully  ade- 
quate for  the  settlement  of  a  contest  or  dispute  between  a  personal  rep- 
resentative of  a  decedent's  estate  and  his  widow  as  to  exemptions  of  per- 
sonal property  claimed  by  her ;  and  a  court  of  equity  will  not  take  juris- 
diction in  such  case,  unless  some  particular  reasons  for  its  intervention 
are  shown. 

Appeal  from  Lamar  Chancery  Court. 

Heard  before  Hon.  Thomas  Cobbs. 

The  bill  in  this  case  was  filed  on  7th  July,  1881,  by  John  B. 
Abernathy,  as  the  administrator  of  the  estate  of  James  B. 
Bankhead,  deceased,  against  Sarah  A.  Bankhead,  John  D. 
Terrell  and  R.  M.  Abernathy ;  and  its  material  averments  are 
substantially  as  follows :  James  B.  Bankhead  died  intestate  on 
1st  July,  1880,  seized  and  possessed  of  real  and  personal  prop- 
erty, and  leaving  him  surviving  liis  widow,  the  said  Sarah  A. 
Bankhead,  and  several  brothers  and  sisters,  and  children  of  de- 
ceased brothers  and  sisters,  as  his  heirs  at  law,  the  complainant 
and  the  defendant,  R.  M.  Abernathy,  being  children  of  a  de- 
ceased sister.  The  complainant  and  defendants  and  Mrs.  L. 
I^.  Guyton,  a  sister  of  the  decedent,  having  met  at  his  late  res- 
idence on  9th  July,  1880,  for  the  purpose  of  searching  for  a 
last  will  and  testament,  which  they  failed  to  find;  the  said 
\\adow  produced  and  had  counted  $3,899.80  all  consisting  of 
gold  and  siver,  except  $118,  in  "greenbacks,"  as  all  the  money 
which  the  decedent  had  on  hand  at  the  time  of  his  death,  and 
which  constituted  the  greater  part  of  the  personal  property  be- 
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longing  to  said  estate.  At  the  request  of  the  parties  present, 
who  were  interested  in  the  estate,  the  defendant  Terrell,  who 
was  a  brother  of  the  M'idow,  consented  to  act  as  the  administra- 
tor of  the  estate,  and  to  apply  for  letters  so  soon  as  the  law 
would  permit,  he  stating  that  letters  could  not  be  issued  until 
forty  days  after  the  date  of  the  death  of  the  decedent.  He 
then  paid  to  Mrs.  Guyton,  out  of  said  gold  and  silver,  the  sum 
of  $237.34  in  full  payment  of  two  claims  which  she  held 
against  the  decedent,  for  which  she  receipted  him  as  adminis- 
trator, the  receipts  having  been  dated  forward  so  as  to  appear 
to  have  been  made  after  his  appointment  as  administrator. 
The  balance  of  the  gold  and  silver  was  then  delivered  to  him 
by  the  widow,  "  as  they  pretended,"  for  safe-keeping  until  he 
could  obtain  letters  of  administration.  After  about  two 
months  delay,  Terrell  refused  to  take  out  letters  of  administra- 
tion, and  claimed  that  he  had  handed  the  money  back  to  Mrs. 
Bankhead ;  and  on  2d  February,  1881,  letters  were  granted  to 
complainant  by  the  Probate  Court  of  Lamar  county.  In  Octo- 
ber or  November,  1880,  the  defendant  Abernathy,  who  had  a 
claim  against  the  decedent  for  services  rendered,  amounting  to 
$550,  applied  to  Terrell  for  payment;  and  thereupon  Mrs. 
Bankhead,  acting  on  advice  given  her  by  Terrell,  let  said  Aber- 
nathy have,  in  part  payment  of  his  claim,  personal  property 
belonging  to  the  estate  of  said  decedent,  of  the  value  of 
$227.50,  with  the  understanding  that  he  was  to  make  out  his 
claim  against  the  estate,  and  transfer  it  to  her,  she  to  pay  him 
the  balance  of  his  claim,  which  was  to  be  thereafter  "estab- 
lished and  agreed  on;"  and  on  21st  December,  1880,  he  ob- 
tained from  her,  as  an  additional  payment  on  his  claim,  a  bale 
of  cotton  belonging  to  said  estate,  of  the  value  of  $48.50. 
Afterwards  said  defendant  Abernathy  sold  the  property  which 
he  obtained  from  Mrs.  Bankhead,  and  used  the  proceeds.  Af- 
ter the  complainant  was  appointed  administrator  of  the  estate 
of  said  decedent,  Mrs.  Bankhead  claimed  and  retained  certain 
personal  property  belonging  to  the  estate,  of  the  value  of  $443, 
as  exempted  to  her  under  the  statute ;  but  refused  to  include 
in  her  exemption  the  personal  property  which  she  let  the  de- 
fendant Abernathy  have  in  part  payment  of  his  claim,  as  de- 
manded by  the  complainant.  Afterwards  the  complainant  de- 
manded of  her  and  the  defendant  Terrell  the  money  which  had 
gone  into  their  possession  after  the  decedent's  death,  as  above 
stated,  and,  after  some  delay,  he  obtained  from  them,  in  money 
and  receipted  claims  against  the  estate,  $1,641.30;  but  the  bal- 
ance of  the  money  Mrs.  Bankhead,  acting  .under  the  direction 
and  advice  of  Terrell,  refused  to  deliver  to  him. 

The  bill  further  charges  that  Mrs.  Bankhead  and  the  de- 
fendant Abernathy  are  insolvent ;  that  the  property  which  said 
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Abernathy  had  received  was  beyond  the  "  reach  of  legal  pro- 
cess ; "  that  Mrs.  Bankhead's  delivery  of  said  property  was  an 
"  election  and  selection  "  thereof  as  a  part  of  her  exemptions ; 
that  she  and  the  defendant  Terrell  are  executors  in  their  own 
wrong  and  trustees  in  imiitwrn  of  all  said  money  and  property, 
and  tlie  "  defendant  Abernathy  is  in  the  same  condition  as  to 
the  property  converted  by  him ; "  and  that  '•  no  court  of  law 
can  force  them  to  account  as  such  trustees  with  complainant, 
and  there  is  no  other  plain  and  adequate  remedy  provided  in 
the  other  tribunals  of  this  State."  The  prayer  of  the  bill  is, 
that  said  defendants  be  decreed  to  be  "  trustees  in  invitum  of 
all  the  property  of  the  estate  of  complainant's  intestate  taken 
into  possession  by  them,  and  not  already  accounted  for  to  com- 
plainant ; "  that  an  account  be  taken  of  said  matters ;  that  a 
decree  be  rendered  requiring  Mrs.  Bankhead  and  Terrell  to 
deliver  to  the  complainant  "  the  said  identical  money  in  their 
hands ; "  and  for  general  relief. 

The  cause  was  heard  on  motion  to  dismiss  the  bill  for  want 
of  equity ;  and  on  the  hearing,  the  chancellor,  being  of  the 
opinion  that  the  complainant  had  a  plain  and  adequate  remedy 
at  law,  caused  a  decree  to  be  entered,  sustaining  the  motion 
and  dismissing  the  bill ;  and  that  decree  is  here  assigned  as 
error. 

NESAnxH  &  Saxforu  and  Watts  &  Sons,  for  appellant.  (No 
brief  came  to  the  hands  of  the  reporter.) 

E.  A.  Powell,  contra.  (1)  The  allegations  of  the  bill  do 
not  make  the  defendant  executors  de  son  tort.  Toller  on  Ex- 
ecutors, pp.  38-40 ;  1  Lomax  on  Executors,  m.  pp.  76-80 ;  1 
Williams  on  Executors,  148  et  seq.;  Code  of  1876,  §  2636. 
(2)  A  court  of  equity  has  no  jurisdiction  of  the  case  made  by 
the  bill,  the  complainant  having  a  plain  and  adequate  remedy 
at  law^— Code  of  1876,  §  616 ;  1  Brick.  Dig.  p.  639,  %Zet 
seq.:  Prince  v.  Prince,  47  Ala.  283 ;  9  Porter,  636 ;  5  II. 
161 ;  1  Dan.  Ch.  Pr.  609 ;  1  Story's  Eq.  Jur.  §  458 ;  The  State 
V.  Bradshaw,  60  Ala.  239 ;  Weakley  v.  Gurley,  60  Ala.  399 ; 
Clark  V.  Eubank.,  65  Ala.  245 ;  Stewart  v.  Stewart,  31  Ala. 
207;  Sadler  v.  Robinson,  2  Stew.  522. 

SOMEEYILLE,  J.— It  is  our  judgment  that  the  bill  in  this 
case  was  properly  dismissed  for  want  of  equity.  The  remedy 
of  the  complainant  at  law  was  clear,  adequate,  and  complete 
for  all  purposes.  When  this  is  so,  the  remedy  at  law  being 
neither  doubtful  nor  obscure,  the  rule  has  always  been  that 
equity  will  decline  to  assert  jurisdiction ;  and  the  statute  merely 
re-affirms  this  well  settled  principle  of  equity  jurisprudence. 
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1  Story's  Eq.  Jiir.  §  33  ;  1  Daniell's  Ch.  Pr.  551 ;  1  Brick.  Dig. 
p.  639,  §  3    Code,  1876,  §  616. 

If  the  defendants,  or  either  of  tliem,  unlawfully  took,  re- 
ceived, interfered  with,  or  converted  any  of  the  assets  of  Bank- 
head's  estate,  the  remedy  by  trover^  asstimpsit,  or  detinue, 
would  certainly  be  as  efficacious  as  a  suit  in  chancery,  in  the 
absence  of  some  special  ground  of  equitable  jurisdiction,  such 
as  the  necessity  of  discovery,  complication  of  accounts,  the 
wasting  of  the  assets  by  insolvent  parties,  fraud,  or  other  like 
sufficient  reason. 

The  jurisdiction  of  equity  is  sought  to  be  maintained,  as  we 
understand  the  bill,  only  on  two  grounds:  First,  to  prevent  a 
multiplicity  of  suits ;  and,  secondly,  upon  the  theory  that  the 
defendants,  by  their  wrongful  acts,  became  executors  de  son 
tort,  or  in  their  own  wrong. 

The  first  ground  is  entirely  untenable,  inasmuch  as  there  are 
but  three  defendants  to  the  bill,  and  at  most  but  three  suits  at 
law  would  be  necessary,  and,  perhaps,  only  two  in  the  aspect 
of  the  alleged  conversion  being  regarded  as  a  joint  one  by  two 
of  the  three,- as  to  some  of  the  property. 

The  second  ground  is  equally  without  merit.  Conceding 
that  the  defendants  were  executors  de  son  toi't,  by  reason  of 
their  unauthorized  meddling  with  the  assets  of  the  estate,  they 
are  not  liable  to  creditors,  as  at  common  law,  in  such  capacity. 
The  statute  so  declares,  and  limits  their  liability  to  suits 
brought  by  the  rightful  executor  or  administrator,  holding 
them  responsible  ^'  for  the  value  of  all  the  property'  so  taken  or 
received,  and  for  all  damages  caused  by  his  [their]  act  to  the 
estate  of  the  deceased,"  except  as  to  property  fraudulently 
conveyed  by  the  intestate  or  testator,  in  reference  to  which  the 
the  old  rule,  not  having  been  abrogated  by  the  statute,  remains. 
Code  of  1876,  §  2636. 

There  can  be  no  reason  why  actions  against  executors  de  son 
tort  should  constitute  a  class  sui  generis,  and  be  excepted  by 
the  courts  from  the  operation  of  the  general  rule,  that  in  no 
case  will  equity  take  jurisdiction  where  the  remedy  at  law  is 
plain  and  adequate. 

It  is  obvious  that  the  powers  of  the  Probate  Court  were 
fully  adequate  for  •  the  settlement  of  any  contest  between  the 
administrator  of  the  decedent  and  his  widow,  as  to  the  exemp- 
tion of  the  personal  property  claimed  by  her.  That  court  is 
constituted  by  the  statute  a  special  tribunal  for  the  adjudica- 
tion of  such  contests,  in  the  absence  of  some .  particular  reason 
for  the  intervention  of  a  court  of  equity. — Code,  1876,  §  2841; 
Darden  v.  Reese,  62  Ala.  311. 

Affirmed. 

13 
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Prickett   &  Maddox  v.  Sibert,  Adm'r. 

Bill  in  Equity  to  Enforc'e  Yendor's  Lien. 

1.  Vendor' s  lien  ;  when  does  not  pass  with  transfer  of  note. — Prior  to 
the  act  of  February  13th,  1879  (Pamph.  Acts,  1878-9,  p.  171),  the  trans- 
fer of  a  promissory  note,  given  for  the  purchase-money  of  land,  by  de- 
livery merely,  did  not  carry  with  it  the  right  to  enforce  the  vendor's  lien 
on  the  land. 

2.  Equitable  mortgage;  what  does  not  constitute. — The  fact  that  a 
promissory  note  given  for  the  purchase-money  of  lands  contains  a  descrip- 
tioH  of  the  lands,  does  not  create  an  equitable  mortgage  thereon  for  the 
unpaid  purchase-money. 

AppExVl  from  Etowah  Chancery  Court. 
Heard  before  Hon.  I^.  S.  Graham. 

Denson  &  DisQUE,  for  appellants. 

Aiken  &  Martest,  contra. 

SOMERVILLE,  J.— This  is  a  bill  filed  to  enforce  a  vendor's 
lien  on  certain  lands  which  are  described  in  the  note  for  the 
purchase-money.  The  complainant  claims  as  transferee  of  the 
note  by  delive?y  merely,  and  not  by  written  assignment. 

The  transfer  was  made  prior  to  the  act  of  February  13th, 
1879  (Pamph.  Acts,  1878-7^),  p.  171),  which  expressly  author- 
izes such  transactions  either  by  writing  or  delivery.  Under  the 
decisions  of  this  court,  therefore,  it  did  not  carry  with  it  the 
right  to  enforce  the  vendor's  lien  on  the  land  in  controversy. 
Bankhead  v.  Owen,  60  Ala.  457;  Highiower  v.  Higsby,  56 
Ala.  126. 

The  case  of  Bryant  v.  Stephens,  58  Ala.  636,  it  is  true, 
holds  that  an  equitable  mortgage  is  created  where  the  lands  are 
described  in  the  note  given  for  the  purchase-money.  But  this 
case  has  been  expressly  overruled  by  this  court  in  the  recent 
case  of  Tedder  v.  Steele,  70  Ala.  347. 

The  decree  of  the  chancellor  must  be  reversed  a,nd  the  cause 
remanded. 
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Renfro  Bros.  v.  Merryman  &  Co. 

Petition  for  Rehearing  under  the  Statute. 

1.  Rehearing  under  the  stahite;  when  applicant  not  without  fault. 
Where  a  claimant  to  personal  property  levied  on  under  an  execution  at- 
tended court  on  Wednesday  and  Thursday  of  the  first  week  of  the  term 
to  which  the  execution  was  returnable,  with  his  testimony  and  attorney, 
ready  to  attend  to  the  claim  suit,  but  finding  that  the  cause  had  not  been 
docketed,  he  and  his  attorney  left;  and  afterwards,  on  another  day  of 
said  term,  in  the  absence  of  the  claimant  and  his  attorney,  and  without 
notice  to  them,  the  cause  was  placed  on  the  docket  and  on  the  same  day, 
without  his  testimony,  tried,  another  attorney  who  had  been  employed 
by  the  claimant  in  other  cases,  but  not  in  the  claim  suit,  through  mis- 
take, and  witiiout  the  claimant's  knowledge,  appearing  for,  and  repre- 
senting him,  of  which  the  claimant  knew  nothing  until  after  the  adjourn- 
ment of  the  court, — held,  that  the  claimant  was  not  without  fault,  and 
hence,  was  not  entitled  to  a  rehearing  under  the  statute,  although  he  had 
a  meritorious  defense  to  the  suit. 

Appeal  from  Tallapoosa  Circuit  Court. 

Tried  before  Hon.  James  E.  Cobb. 

This  was  an  application  for  a  rehearing  under  the  statute  by 
Renfro  Bros.,  the  appellants,  and  the  facts  disclosed  by  the 
record  are  as  follows :  John  Merryman  &  Co.,  the  appellees, 
havirig  recovered  judgment  in  the  Circuit  Court  of  said  county 
against  John  Chisholm,  caused  an  execution  to  be  issued  thereon 
returnable  to  the  fall  term,  1880,  of  said  court.  The  sheriff 
of  said  county  having  levied  this  execution  on  certain  personal 
property,  the  appellants  claimed  the  property,  tiling  with  the 
sheriff  the  statutory  affidavit  and  bond,  which  were,  with  the 
execution,  returned  to  court.  At  the  fall  term,  1880,  the  ap- 
pellees recovered  judgment  against  the  claimants  in  the  claim 
suit ;  and  this  application  was  made  within  four  months  there- 
after, when  a  supersedeas  of  the  execution  was  granted.  At 
the  spring  term,  1881,  the  cause  was  tried  before  the  court 
without  a  jury  upon  an  agreed  state  of  facts,  which  is  substan- 
tially as  follows :  The  claim,  affidavit  and  bond  were  interposed 
by  Renfro  Bros,  before  the  fall  term,  1880,  of  said  court. 
Forney  Renfro,  one  of  the  firm  of  Renfro  Bros.,  visited  Dade- 
ville,  the  county  site,  on  Wednesday  and  Thursday  of  the  lirst 
week  of  the  court  at  said  term,  with  his  evidence  and  attorney, 
to  attend  to  the  case.  The  case  was  not  docketed  until  Satur- 
day of  said  week,  and  after  Renfro  and  his  attorney  had  gone 
home.     Another  attorney,  who  had  been  employed  in  other 
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cases  by  the  appellants,  but  not  in  Said  claim  suit,  through  a 
mistake  appeared  as  attorney  for  the  appellants,  and  witliout 
their  knowledge  tried  the  case  in  the  absence  of  their  evidence, 
and  lost  it.  Of  this  trial  the  appellants  did  not  know  any  thing 
until  after  the  adjournment  of  said  court.  Said  cause  was  not 
docketed  and  set  for  trial  on  any  particular  day  of  said  court 
by  the  clerk,  but  it  was  tried  on  the  day  it  was  docketed.  To 
said  suit  the  claimants  had  a  meritorious  defense. 

The  court  denied  the  motion,  and  dismissed  the  supersedeas^ 
and  the  appellants  excepted,  and  here  assign  said  ruling  as 
error. 

W.  J.  Sa^iford  and  J.  M.  Chilton,  for  appellants. 

Name  of  counsel  for  appellee  not  disclosed  by  the  record. 

(No  briefs  came  to  the  hands  of  the  reporter.) 

BRICKELL,  C.  J. — A  defendant  prevented  from  making 
his  defense,  or  a  plaintiff  from  supporting  his  cause  of  action, 
by  surprise,  accident,  mistake  or  fraud,  without  fault  on  his 
part,  against  whom  a  judgment  is  rendered  in  a  court  of  law, 
may,  within  four  months  thereafter,  obtain  a  rehearing  upon  a 
proper  application. — Code  of  1876,  §§  3161-71.  The  statute 
is  intended  to  provide  in  the  court  rendering  the  judgment  a 
less  expensive  and  more  speedy  remedy  than  is  afforded  by  a 
resort  to  a  court  of  equity  in  such  eases.  The  class  of  cases  in 
which  the  statute  authorizes  the  court  of  law  to  interfere,  is 
precisely  the  class  of  cases  in  which  a  court  of  equity  is  ac- 
customed to  afford  relief  against  judgments  at  law ;  and  in  the 
numerous  decisions  which  have  been  pronounced  on  the  statute, 
this  court  has  kept  steadily  in  view  the  principles  on  which 
courts  of  equity  proceed  in  granting  the  relief  which  a  court 
of  law  may  under  its  provisions  extend. 

Waiving  all  other  considerations,  it  is  manifest  the  appellants 
were  wanting  in  reasonable  diligence  in  the  prosecution  of  the 
claim  suit  in  which  the  judgment  w^as  rendered.  The  affidavit 
made  by  them,  and  the  execution  of  the  bond  were  the  primary 
and  initiatory  steps  in  the  institution  of  a  suit ;  these  intro- 
duced the  suit  into  the  Circuit  Court.  Reasonable  diligence 
required  them  to  be  active  in  the  prosecution  of  the  claim. 
The  inadvertence  of  the  clerk  in  omitting  to  enter  the  suit  on 
the  docket,  it  was  their  duty  to  cure  by  directing  his  attention 
to  the  omission.  That  omission  did  not  work  a  discontinuance 
of  the  suit ;  and  it  was  the  duty  of  the  clerk,  when  he  discov- 
ered it,  to  rectify  it  by  docketing  the  cause.  When  docketed, 
it  was  within  the  discretion  of  the  court  to  call  the  cause  for 
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trial  at  any  time  during  the  term,  a  particular  day  not  having 
been  set  for  the  trial. —  Womack  v.  Bookman^  34  Ala.  38. 

With  all  the  proceedings  had  during  the  term  tlie  appellants 
are  conclusively  presumed  to  have  had  notice,, because  the  law 
devolved  on  them  the  duty  of  being  present,  until,  by  some 
positive  action  of  the  court,  the  cause  vi-as  disposed  of,  or  a  dis- 
position thereof  was  made  by  agreement  with  the  adverse 
party. — Speed  v.  Cocke,  57  Ala.  209.  It  was  not  without  legal 
fault  on  the  part  of  the  appellants,  that  the  judgment  of  which 
they  complain  was  rendered  against  them.  If  they  had  exer- 
cised reasonable  diligence,  the  dihgence  which  the  law  exacts 
of  all  suitors,  the  meritorious  defense  they  now  prefer,  could 
have  been  made  available,  preventing  the  judgment.  The 
want  of  such  diligence  is  as  fatal  to  their  right  to  relief  as 
would  be  the  absence  of  a  meritorious  defense. 

Affirmed. 


Sims  V.  Knight. 

Bill   in  Eq\iity   to   enforce   the   Specific  Performance   of  a 
Contract  to  convey  Land. 

1.  Construction  of  Contract. — S.  &  H.,  being  seized  and  possessed  of 
a  tract  of  land,  entered  into  a  contract  with  B.,  by  which  they  agreed  to 
sell  to  B.  a  certain  tract  of  land,  and  to  convey  the  same  to  him  on  pay- 
ment of  the  purchase-money ;  B.  agreeing  to  pay  a  stated  amount  in 
cash,  to  give  his  promissory  notes  for  the  balance,  payable  respectively 
on  the  first  days  of  January,  1877,  1878  and  1879,  and  to  execute  to  S.  & 
H.  a  mortgage  on  the  crops  of  cotton  to  be  grown  by  him  on  said  land 
during  the  years  1877,  1878  and  1879,  as  security  for  the  payment  of  said 
notes,  and  to  ship  all  of  said  crops  of  cotton  to  them,  to  be  by  them  sold 
and  the  proceeds  applied  to  the  extinguishment  of  such  of  said  notes  as 
might  be  then  unpaid.  On  the  same  day  S.  &  H.  executed  to  B.  a  bond, 
conditioned  to  convey  the  land  upon  the  full  payment  of  the  purchase- 
money  therefor ;  and  B.  made  the  cash  payment,  gave  his  notes  as  agreed 
on,  and  executed  to  S.  &  H.  a  mortgage  on  said  cotton  crops,  reciting  that 
it  was  executed  to  "more  effectually  secure  the  payment  of  said  promis- 
sory notes  as  they  respectively  mature;  "  providing  that,  upon  payment 
of  the  notes  at  maturity,  the  mortgage  should  become  void,  and  contain- 
ing a  power  of  sale  on  default  in  the  payment  of  the  notes,  or  either  of 
them,  the  proceeds  of  sale,  after  paying  the  expenses  of  the  sale,  to  be 
applied  to  any  balance  that  might  be  then  due  and  unpaid  on  the  notes. 
These  notes  B.  paid  at  or  before  their  maturity,  but  shipped  no  cotton  to 
S.  &  H. — Held,  on  bill  filed  by  B.  for  a  specific  performance  of  the  con- 
tract of  sale, 

1.  That  the  contract  of  sale,  the  bond  for  title  and  the  mortgage,  hav- 
ing been  executed  on  the  same  day,  by  and  between  the  same  parties,  and 
relating  to  the  same  subject-matter,  must  be  construed  together  as  one 
and  the  same  transaction. 
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2.  That  the  agreement  to  execute  the  mortgage  and  the  mortgage  as 
executed  were  intended  as  additional  security  for  the  payment  of  the 
notes,  and  the  stipulation  for  the  delivery  of  the  cotton  was  only  inserted 
for  the  purpose  of  making  the  security  more  certainly  available ;  that  the 
payment  of  the  notes  at  maturity  was  a  compliance  with  the  agreement 
and  a  satisfaction  of  the  mortgage,  and  that  B.  was  entitled  to  a  specific 
performance  of  the  contract. 

Appeal  from  Hale  Chancery  Court. 
Heard  before  Hon.  Charles  Turner. 

The  bill  in  this  cause  seeks  the  specific  performance  of  a 
contract  executed  by  Thomas  W.  Sims  and  Dempsey  Harrison, 
as  vendors,  by  which  tliey  agreed  to  convey  certain  lands  to 
Parham  N.  Booker,  and  was  tiled  on  21st  October,'  1879,  by 
Eva  H.  Knight  and  Martha  K.  Booker,  claiming,  by  a  written 
assignment,  the  rights  and  interest  of  the  said  Parham  N. 
Booker  under  said  contract,  against  Thomas  W.  Sims,  Parham 
N.  Booker,  and  the  personal  representative  and  heirs  at  law  of 
Dempsey  Harrison,  who  departed  this  life,  intestate,  after  the 
execution  of  said  contract.  On  the  hearing,  the  chancellor 
caused  a  decree  to  be  entered  granting  the  relief  prayed,  and 
also  tiled  an  opinion,  which  is  substantially  adopted  by  this 
court.  The  opinion  of  the  chancellor  sufficiently  states  the 
case  made  by  the  record,  and  is  as  follows : 

Turner,  Ch. — "  Sims  <fe  Harrison,  as  judgment  creditors  of 
Booker  and  Knight,  acquired  title  to  lands  known  as  the  'Peck 
Place'  by  purchase  at  execution  sale.  Pending  and  subject  to 
the  right  of  redemption,  in  settlement  of  all  claims  against 
Booker  and  Knight,  they  entered  into  a  contract  bearing  date 
April  4th,  1876,  in  and  by  which  they  agreed  upon  their  part 
to  sell  to  Parham  X.  Booker  the  'Peck  Place,'  and  to  convey 
the  same  to  him  upon  full  payment  of  the  purchase-money,  and 
to  execute  bond  for  titles.  On  his  part  Parham  Ts^.  Booker 
agreed :  First,  to  pay  tive  thousand  dollars  in  cash ;  second^  to 
execute  j)romissory  notes  for  the  balance,  payable  in  specified 
sums  respectively  on  January  1st,  1877,  1878,  1879  and  1880, 
with  the  privilege  of  anticipating  payment,  at  a  discount  of  ten 
per  cent. ;  third,  to  retain  the  presence  and  services  of  Ed.  W. 
Booker  and  Wm.  X.  Knight  in  the  management  and  cultiva- 
tion of  the  place,  to  which  they  also  agreed ;  fourth,  to  execute 
a  mortgage  upon  the  crops  of  cotton  to  be  grown  on  said  lands  in 
the  years  1877,  1878  and  1879,  so  as  to  secure  the  payment  of 
said  notes,  or  so  much  as  should  remain  unpaid,  and  to  ship  all 
of  said  crops  to  Sims  &  Harrison,  to  be  by  them  sold  and  the 
proceeds  applied  to  the  extinguishment  of  such  of  said  promis- 
sory notes  as  may  then  be  unpaid. 

"  On  the  same  day  Sims  &  Harrison  executed  their  bond  for 
Vol.  lxxi. 
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title  in  the  usual  form,  binding  themselves  to  make  conveyance 
of  the  land  upon  the  payment  of  $14,745.06,  said  bond  to  be 
void  upon  a  redemption  from  the  sale  under  which  they  held. 
On  the  same  day  Parham  N.  Booker  executed  to  Sims  &  Har- 
rison a  mortgage  upon  the  crops  to  be  raised  upon  the  place 
during  the  years  1877,  1878  and  1879. 

"  The  purchase-money  stipulated  to  be  paid  has  been  paid, 
and  the  assignees  of  Parham  K.  Booker  seek  by  this  bill  a  con- 
veyance of  the  land. 

"  The  defendants  Sims  &  Harrison  object  to  such  a  decree, 
because  they  say  that,  by  the  terms  of  the  contract,  and  as  part 
consideration  for  the  sale,  the  crops  for  three  years  were  to  be 
shipped  to  them,  upon  the  sale  of  which  they  expected  commis- 
sions as  merchants;  that  none  of  said  crops  were  shipped,  and 
the  contract  was  not  in  that  respect  complied  with.  They, 
therefore,  insist  that  before  the  complainant  can  have  a  specific 
performance  of  the  contract,  they  umst  compensate  them  for 
the  loss  of  said  commissions. 

"  The  case  hinges  solely  upon  the  construction  to  be  given  to 
the  con  tract 'between  these  parties,  as  evidenced  by  these  three 
instruments.  These  instruments,  having  been  executed  upon 
the  same  day,  between  the  same  parties,  and  touching  the  same 
subject-matter,  are  to  be  construed  together,  as  evidence  of  one 
transaction,  and  effect  given,  as  far  as  possible,  to  each ;  the  ob- 
ject of  such  construction  being  to  arrive  at  the  intention  of  the 
parties. 

"  Exliibit  '  A '  to  the  bill  is  to  be  construed  and  treated  as  the 
memorandum  of  the  original  contract  or  agreement  of  the  par- 
ties; and  Exhibits  'B'  and  'C,'  as  the  execution  and  carrying 
into  effect  of  the  stipulations  of  said  agreement.  B}'  the  origi- 
nal agreement  Sims  &  Harrison  sold  the  land,  and  obligated 
themselves  to  give  a  bond  for  titles.  Exhibit  'B'  is  the  bond 
which,  in  accordance  with  that  obligation,  they  executed,  and 
which  complainants'  assignor  accepted  as  a  compliance  there- 
with. This  instrument  is  a  straight-out  bond  for  the  convey- 
ance of  land  upon  the  payment  of  certain  sums  at  certain  fixed 
times.  Standing  by  itself,  it  presents  no  other  consideration 
for  the  conveyance  than  the  payment  of  the  money.  In  that 
respect  it  is  in  strict  compliance  with  the  terms  of  the  original 
memorandum.  In  paragraph  numbered  1  of  that  agreement, 
Sims  &  Harrison  agree  to  make  conveyance  '  upon  the  full  and 
complete  payment  of  the  purchase-money  of  the  same,  as  here- 
inafter stipulated.'  In  argument  an  attempt  is  made  to  refer 
the  expression, 'hereinafter  stipulated,' to  all  the  subsecj^uent 
stipulations  of  the  agreement.  The  natural  and  logical  refer- 
ence is  to  the  next  succeeding  paragraph,  which  prescribes  the 
amount  and  times  of  payment,  and  is,  in  fact,  the  only  stipula- 
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tion  in  the  memorandum  as  to  the  payment  of  the  purchase- 
money;  and  it  is  upon  payment,  and  upon  payment  only,  that 
the  bond  is  conditioned,  and  the  agreement  to  sell  and  convey 
is  predicated.  This  construction  becomes  all  the  more  appa- 
rent, when  we  turn  to  the  mortgage,  and  observe  the  construc- 
tion which  the  parties  themselves  put  upon  their  agreement. 
This  mortgage  is  in  the  usual  form  of  a  crop  mortgage.  It  re- 
cites the  execution  of  the  notes  for  the  purchase  of  the  land, 
and  the  security  of  the  land  therefor ;  recites  a  willingness  upon 
the  part  of  the  grantors  therein  'more  effectually  to  secure  the 
payment  of  said  promissory  notes  as  they  respectively  mature.' 
The  defeasance  is  in  the  following  words:  'This  conveyance  is 
intended  as  a  mortgage  to  secure  the  payment  of  said  promissory 
notes  at  the  maturity  thereof  respectively,  and  upon  such  pay- 
ment these  presents  shall  become  void.  But  if  default  be  made 
in  the  payment  of  said  promissory  notes,  or  any  one  of  them, 
in  every  such  case  the  said  grantees  are  hereby  authorized  and 
empowered  to  take  possession  of  the  personal  property  herein 
conveyed,  and  sell  the  same  in  the  city  of  Mobile,  in  tlie  usual 
course  of  trade,  or  at  public  outcry  in  the  town  of  Greensboro, 
in  said  county  of  Hale,  after  ten  days  notice  of  the  time,  terms 
and  place  of  sale,  either  by  posters  or  hand-bills,  or  in  some 
newspaper  published  in  said  county ;  the  proceeds  of  such  sale 
shall  be  applied  to  paying  the  expenses  of  making  said  sale,  and 
then  to  the  payment  of  such  of  said  promissory  notes  as  may 
be  then  due  and  unpaid.' 

"  The  sole  purpose  of  this  instrument  is  security  for  the  pay- 
ment of  the  purchase-money  notes ;  and  it  is  only  upon  failure 
to  pay,  that  the  mortgagee  is  entitled  to  sell  the  crops  to  be 
raised,  and  then  only  to  the  extent  of  the  amount  of  the  pur- 
chase-money remaining  unpaid.  This  instrument  was  executed 
and  accepted  as  a  compliance  with  the  terms  of  the  original 
memorandum ;  and  if  the  intention  of  the  parties  is  to  be  de- 
rived from  the  plain,  unambiguous  language  of  these  instru- 
ments, construed  as  one,  it  is  evident,  that  no  idea  of  commis- 
sions upon  the  sale  of  crops  entered  into  the  minds  of  the  par- 
ties, as  forming  any  part  of  the  consideration  for  the  purchase 
of  the  lands.  JEven  in  the  agreement  itself  no  mention  is  made 
of  commissions,  and  a  strict  construction  of  the  clause  thereof 
in  regard*  to  the  shipment  of  crops  would  exclude  all  idea  that 
Sims  &  Harrison  were  to  have  any  commissions  upon  sales,  the 
language  being,  '  and  to  ship  all  said  crops  to  said  Sims  &  Har- 
rison, to  be  by  them  sold  and  the  proceeds  applied  to  the  ex- 
tinguishment of  such  of  said  promissory  notes '  as  may  be  then 
unpaid.  In  order  to  infer  from  this  expression  a  promise  to 
pay  or  allow  commissions  upon  sales,  we  must  add  something 
to  the  words  used,  or  infer  that  Sims  &  Harrison  were  cotton 
Vol.  lxxi. 
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commission  merchants,  and  were  to  sell  in  the  regnlar  conrse  of 
trade,  which  nowhere  appears  in  the  agreement.  The  mort- 
gage, however,  provides  that,  in  the  case  of  a  sale  of  crops  to 
satisfy  the  debt,  the  expenses  should  be  first  paid  from  the  pro- 
ceeds of  said  sale ;  but  the  agreement  provides  that  the  proceeds 
(without  any  allowances)  should  be  applied  to  the  debt.  Unin- 
fluenced by  any  custom  among  commission  merchants,  I  should, 
upon  reading  this  agreement,  conclude  that  there  was  one  com- 
mission house  willing  to  receive  a  debt  due  them,  with  interest, 
without  exacting  commissions  upon  the  sales  of  cotton  raised 
upon  the  lands  held  by  them  as  security  for  such  debt. 

"  The  sole  consideration  expressed  in,  or  to  be  inferred  from 
these  instruments,  is  the  money  stipulated  to  be  paid  for  the 
land.  Upon  the  payment  of  the  money,  the  obligation  of  the 
purchaser  was  discharged,  and  his  equitable  right  to  the  lands 
perfected.  All  the  other  stipulations  of  the  agreement  were 
designed  as  security  for  the  prompt  payment  of  the  money 
consideration." 

The  decree  rendered  is  here  assigned  as  error. 

Thos.  Seay,  for  appellant. 
James  G.  Gakrett,  contra. 

STONE,  J. — The  only  argument  urged  for  reversal  rests  on 
the  averment  that,  in  addition  to  the  payment  by  Booker  of  the 
purchase-price  of  the  land,  he  bound  himself  to  deliver  to  Sims 
&  Harrison  for  sale  the  cotton  crops  to  be  grown  on  the  plan- 
tation during  the  years  1877,  1878  and  1879;  and  that  he  had 
failed  to  do  so.  This  argument  rests  for  its  support  on  the 
agreement  of  bargain  and  sale,  executed  by  all  the  parties. 
Even  if  that  agreement  be  considered  alone,  we  doubt  if  the 
foregoing  is  its  true  interpretation.  The  mortgage  to  be  given 
on  the  crops  was  manifestly  intended  as  security  for  the  pay- 
ment of  the  purchase-money,  and  the  stipulation  for  delivery 
was  only  inserted  for  the  purpose  of  making  the  security  more 
certainly  available. 

But  the  agreement  of  bargain  and  sale  must  not  be  construed 
alone.  Carrying  out  its  stipulations,  the  vendors,  Sims  &  Har- 
rison, executed  a  bond  to  Booker,  conditioned  to  make  him 
title  on  the  payment  of  the  purchase-money  notes,  without  a 
word  said  about  the  delivery  of  cotton ;  and  Booker,  the  pur- 
chaser, executed  a  mortgage  on  the  crops,  expressly  stipulating 
it  was  given  to  secure  the  purchase-money  notes,  and  to  be  void, 
if  the  notes  were  paid  at  maturity.  It  is  admitted  as  fact,  by 
agreement  found  in  the  record  and  signed  by  all  the  counsel, 
that  the  flrst  three  of  the  purchase-money  notes  were  paid  as 
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they  severally  matured,  and  the  last  was  paid  nearly  a  year  be- 
fore its  maturity.     We  fully  concur  with  the  chancellor  in  the 
relief  he  granted,  and  substantially  in  the  arguments  by  which 
he  reached  his  conclusions. 
Affirmed. 


Gordon,  Raiikiu  <&  Co.  v.  Tweedy. 

Bill   in  Equity  hy   Creditors  to  set  aside  Fraudulent  Con- 

veyam.ce.   ■ 

1.  Husband  and  wife;  competency  as  witnesses  for  each  other. — In  civil 
cases,  husband  and  wife  are  competent  witnesses  for  each  other,  to  prove 
any  fact  that  <Ud  not  come  to  their  knowledge  through  the  channel  of  the 
conjugal  relation  or  which  is  manifestly  not  confidential.  This  embraces 
all  matters  which  must  have  been  intended  by  them  to  be  made  public, 
and  the  disclosure  of  which  would  not  be  a  violation  of  marital  confi- 
dence, or  tend  to  engender  matrimonial  discord. 

2.  Consideration  of  deed  to  land  assailed  for  fraud;  admissibility  of 
parol  evidence  as  to. — Wlien  a  deed  to  land,  reciting  a  valuable  considera- 
tion, is  assailed  for  fraud  by  creditors  of  the  grantor,  it  may  be  sustained 
by  parol  proof  of  a  valuable  consideration  different  from  that  expressed 
or  recited,  provided  it  is  of  the  same  general  character,  and  not  incon- 
sistent with  it;  as  the  promissory  notes  of  a  third  party,  instead  of 
money ;  or  stock  in  a  railroad  corporation  other  than  that  recited  in  the 
deed. 

3.  Release  of  dower  by  the  wife,  as  consideration  of  conveyance  to  her 
by  the  husband. — The  release  by  a  married  woman  of  her  inchoate  right 
of  dower  in  her  husband's  lands,  may  be  a  valuable  consideration  for  a 
conveyance  of  other  lands  to  her  by  the  husband,  whether  the  release  is 
executed  contemporaneously  with  the  execution  of  the  deed,  or  in  pursu- 
ance of  a  previous  agreement ;  but  such  contracts  between  husband  and 
wife  must  be  reasonable  and  free  from  fraud,  in  order  to  be  sustained  in 
a  court  of  equity,  when  the  husband's  deed"  to  her  is  attacked  by  cred- 
itors, and  should  be  especially  scrutinized  when  the  husband  is  at  the 
time  insolvent,  or  in  failing  circumstances. 

4.  Value  of  inchoate  right  of  dower,  when  consideration  for  a  deed; 
how  estimated. — In  a  suit  in  equity  by  creditors  of  the  husband  to  have  a 
deed  to  land,  executed  by  him  to  his  wife,  set  aside  as  fraudulent  and 
void,  standard  annuity  tal)les,  founded  in  human  experience  and  observa- 
tion, furnish  the  proper  rule  by  which  the  court  should  ordinarily  be  gov- 
erned in  computing  th^S  probable  value  of  the  wife's  inchoate  right  of 
dower  in  lands,  conveyed  by  the  husband  to  a  third  party,  the  release  of 
which  forms  a  part  of  the  consideration  of  the  deed  to  her,  which  is  as- 
sailed by  the  husband's  creditors  ;  but  in  no  event  should  the  value  of 
the  dower  interest  exceed  one-sixth  of  the  value  of  the  lands. 

5.  Deed  assailed  for  fraud;  burden  of  proof  on  grantee. — AVhen  a  con- 
veyance is  assailed  by  creditors  of  the  grantor  on  the  ground  of  fraud, 
the  burden  of  proof  is  on  the  grantee  to  establish  the  existence,  the 
amount,  and  the  validity  of  the  recited  consideration. 

6.  Transfer  of  stock  in  a  private  corporation;  when  can  not  be  proved 
by  parol. — When  a  transfer  of  stock  in  a  corporation  is  shown  to  have 
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been  entered  on  the  books  of  the  corporation,  it  can  not  be  proved  by 
parol  or  secondary  evidence,  unless  a  proper  predicate  is  first  laid 
therefor. 

7.  Husband's  liability  to  the  wife  for  interest  on  her  statutory  separate 
estate. — Under  the  statutes  regulating  the  estates  of  married  women,  the 
husband  is  not  liable  for  interest  on  moneys  belonging  to  the  statutory 
separate  estate  of  his  wife  which  were  used,  or  converted  by  him  ;  and 
hence,  interest  thereon  is  not  such  a  consideration  as  will  support  a  con- 
veyance by  him  to  her,  when  assailed  by  his  creditors  on  the  ground  of 
fraud. 

8.  Ilasband's  liability  for  interest  on  wife's  equitable  estate. — Nor  is  the 
husband  liable  for  interest  on  moneys  belonging  to  his  Avife's  equitable 
estate,  which  he  has  used  or  converted,  in  the  absence  of  an  agreement 
on  his  i)art  to  pay  interest,  or  an  express  dissent  on  her  part  to  the  use 
thereof  by  him  ;  and,  hence,  interest  thereon  will  not  support  a  convey- 
ance by  him  to  her,  when  assailed  by  creditors,  in  tlie  absence  of  such 
agreement  on  his  part,  and  of  such  dissent  on  her  part. 

9.  Inadequacy  of  price,  a  badge  of  fraud;  when  fraud  will  be  inferred 
from  it  alone. — Inadequacy  of  price  is  a  badge  of  fraud ;  and  when  the 
inadequacy  is  so  great  as  to  shock  the  conscience — when  the  price  is  so 
far  below  the  market  value  of  the  property,  as  to  strike  the  understanding 
of  an  honest  and  intelligent  man  with  the  conviction  that  the  sale  never 
could  have  been  made  in  good  faith — fraud  may  be  inferred  from  it  alone  ; 
and  the  case  is  strengthened  when  other  badges  of  fraud,  such  as  the 
embarrassed  pecuniary  condition  of  the  debtor,  the  pendency  of  suits 
against  him,  etc.,  are  also  shown. 

10.  When  conveyance  of  land  fraudulent  for  inadequacy  of  considera- 
tion.— Tlie  deed  attacked  by  creditors  of  the  grantor  in  this  case,  tested 
by  the  principles  above  stated,  is  held  constructively  fraudulent;  con- 
veying, as  it  does,  to  the  wife  of  the  grantor  a  tract  of  land  worth  be- 
tween $4,000,  and  .$5,000,  the  consideration  tlierefor  being  a  relinquish- 
ment by  her  of  her  inchoate  right  of  dower  in  another  tract,  which  the 
husband  had  sold  and  conveyed,  the  value  of  which  is  not  satisfactorily 
shown,  an  indebtedness  for  railroad  stock  worth  $485,  the  alleged  prop- 
erty of  the  wife,  which  the  husband  had  sold,  and  converted,  the  transfer 
of  which  to  the  wife  is  not  proved  by  legal  evidence,  and  a  further  in- 
debtedness to  the  wife  for  moneys  belonging  to  her,  which  he  had  used, 
and  interest  thereon,  amounting  to  $646;  it  also  being  shown  that  at  the 
time  of  the  execution  of  the  conveyance,  the  husband  was  financially 
embarrassed. 

11.  Deed  constructively  fraudulent;  when  a  security  for  real  considera- 
tion shown. — When  a  deed  is  fraudulent  in  fact,  and,  for  that  reason, 
void  as  against  existing  creditors  of  the  grantor,  it  will  not  be  permitted, 
on  attack  by  the  creditors,  to  stand  for  the  purpose  of  re-imbursement  or 
indemnity  to  the  grantee;  but  when,  as  in  this  case,  it  is  only  construc- 
tively fraudulent  by  reason  of  inadetiuacy  of  consideration,  and  financial 
embarrassment  of  the  grantor  at  the  tiniie  of  its  execution,  it  may  stand 
as  a  valid  security  for  the  consideration  actually  paid. 

12.  When  transfer  of  chases  in  action  held  free  from  fraud. — It  was 
further  held  in  this  case,  that  a  transfer  of  choses  in  action,  made  by  a 
husband,  who  was  in  failing  circumstances,  to  his  wife,  was  free  from 
fraud,  actual  or  constructive;  it  being  shown  that  the  transfer  was  based 
on  an  adequate  consideration,  and  it  not  sufficiently  appearing  that,  if 
there  was  a  fraudulent  intent  on  the  part  of  the  grantor,  the  grantee  par- 
ticipated therein. 

V.i.  Parol  agreement  to  convey  lands;  ivhen  stafufe  of  frauds  not  appli- 
cable to. — A  parol  agreement  between  husband  and  wife,  by  which  he 
agreed  to  convey  to  her  lands  or  other  property,  in  consideration  of  a 
relinquishment  of  her  inchoate  right  of  dower  in  other  lands  which  he 
desired  to  sell  and  convey,  may  be  proved  by  her  in  support  of  a  convey- 
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ance  executed  to  her  by  the  husband,  reciting  a  valuable  consideration, 
not  inconsistent  with  that  sought  to  be  proved,  as  against  creditors  of 
the  husband,  attacking  the  conveyance  on  the  ground  of  fraud.  Such  an 
agreement  is  only  A'oidable  under  the  statute  of  frauds,  and  the  protection 
of  the  statute  can  not  be  invoked  by  the  creditors,  if  the  benefit  thereof 
is  repudiated  by  the  husband. 

14.  Executed  contracts;  statute  of  frauds  not  applicable  to. — Such 
agreement  having  been  executed,  the  statute  of  frauds  has  no  application. 

15.  Earnings  of  the  wife  the  property  of  the  husband. — At  common 
law,  the  earnings  of  the  wife  dunng  coverture  belonged  to  the  husband ; 
and  this  principle  is  not  abrogated  by  our  statutory  system. 

Appeal  from  Lavi^rence  Chancery  Court. 

Heard  before  L.  B.  Cooper,  Esquire,  Special  Chancellor. 

The  bill  in  this  canse  was  tiled  on  27th  Mav,  1875,  by  Gor- 
don, Rankin  &  Co.,  Adams,  Thorne  &  Co.,  and  otliers,  creditors 
of  Robert  E.  Tweedy,  against  him  and  his  wife,  Harriet  O. 
Tweedy,  for  the  purpose  of  having  set  aside  and  cancelled,  as 
fraudulent  and  void,  a  deed  executed  by  Robert  E.  Tweedy  to 
his  wife,  of  date  13th  November,  1873,  conveying  to  her  a 
certain  tract  of  land  in  Lawrence  county,  particularly  described, 
and  containing  about  three  hundred  and  twenty-eight  acres; 
and  certain  assignments  and  conveyances  of  personal  property, 
consisting  of  horses,  mules,  cows,  etc.,  and  of  a  large  number 
of  notes,  accounts  and  other  choses  in  action,  mortgages  and 
liens,  alleged  to  have  been  made  and  executed  by  him  to  her; 
and  for  the  purpose  of  pursuing  certain  moneys,  alleged  to 
have  been  paid  by  him  to  her,  into  property  purchased  with 
8uch  money ;  and  for  the  purpose  of  subjecting  to  sale  for  the 
payment  of  complainants'  demands,  the  property  so  conveyed, 
transferred  and  purchased,  as  well  as  a  certain  other  tract  of 
land,  alleged  to  have  been  sold  and  conveyed  by  one  Harris  to 
Mrs.  Tweedy  "in  satisfaction  of  a  debt  which  he  owed  said  Robert 
E.  Tweedy."  The  bill  also  seeks  a  discovery  of  the  property  and 
choses  in  action  conveyed  and  assigned  by  him  to  her,  and  of 
the  n\oney  realized  therefrom,  or  collected  thereon,  and  of  the 
amount  of  money  which  he  had  paid  to  her.  The  bill  charges 
that,  at  the  time  of  the  execution  of  the  several  conveyances 
and  assignments,  Robert  E.  Tweedy  was  insolvent;  that  said 
conveyances  and  assignments  were  without  valuable  considera- 
tion, and  were  executed  and  accepted  for  the  purpose  of  hin- 
dering, delaying  and  defrauding  the  complainants,  and  the  other 
creditors  of  the  said  Robert  E.  Tweedy.  The  indebtedness  of 
Robert  E.  Tweedy  to  the  complainants  aggregated  a  sum  ex- 
ceeding $10,000,  on  most  of  which  judgments  had  been  ob- 
tained prior  to  the  tiling  of  the  bill.  It  is  not  averred  or 
shown,  however,  when  the  several  suits  at  law  were  com- 
menced ;  the  only  testimony  on  this  point  being  that  he  "was 
sued  in  the  latter  part  of  1873,"  and  that  some  of  his  debtors 
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were  gariiisheed  in  February,  1874;  but  some  of  the  judgments 
were  obtained  in  tlie  early  part  of  1874,  and  tlie  others  in  the 
latter  part  of  that  year.  The  complainants'  demands,  how- 
ever, were  contracted  prior  to  the  13tli  November,  1873,  and  a 
large  portion  of  them  matured  before  that  date.  A  copy  of 
the  deed  from  Robert  E.  Tweedy  to  his  wife,  of  date  Kovera- 
ber  13th,  1873,  is  made  an  exhibit  to  the  bill.  The  considera- 
tion of  the  deed,  as  recited  therein,  is  the  following  items  of 
indebtedness  owing  by  him  to  her,  to-wit:  (1)  $315,  the  pro- 
ceeds of  the  sale  of  thirty  shares  of  "N.  &  Chattanooga  R. 
R.  stock,"  and  $170,  the  proceeds  of  the  sale  of  seventeen 
shares  of  "M.  &  C.  R.  R.  stock,"  which  stock  belonged  to 
Mrs.  Tweedy,  "  as  part  of  her  separate  estate,"  and  had  been 
sold  by  him,  and  the  proceeds  applied  to  his  own  use  and 
benefit ;  (2)  $646,  a  sum  theretofore  received  by  him  as  part  of 
the  distributive  share  of  his  wife  in  the  estate  of  her  father, 
which  he  had  also  applied  to  his  own  use  and  benefit;  and 
(3)  the  release  by  Mrs.  Tweedy  of  her  inchoate  right  of  dower 
in  a  certain  tract  of  land,  in  Lawrence  county,  containing 
twelve  hundred  and  eighty  acres,  his  interest  in  which  he,  as 
one  of  the  firm  of  Tweedy,  Houston  &  Co.,  had  conveyed,  on 
19th  March,  1870,  for  a  valuable  consideration,  to  Houston  & 
By  num.  It  is  further  recited  that  this  right  of  dower  was  an 
obstacle  to  the  making  of  a  perfect  and  complete  title,  and 
that  Robert  E.  Tweedy  promised  his  wife,  that,  if  she  would 
release  it,  he  would  thereafter  purchase  other  lands  of  equal 
value  to  her  right  of  dower  in  said  tract,  and  have  the  title 
thereto  conveyed  to  her;  and  that  thereupon  she  released  it. 

As  required  by  the  bill,  the  defendants  answered  under 
oath,  each  separately.  They  admit  the  execution  of  the  deed 
of  13th  November,  1873,  and  aver  that  the  consideration  there- 
for was  as  is  recited  therein.  It  is  also  stated  in  the  answer  of 
Robert  E.  Tweedy,  and  substantially  reiterated  in  his  wife's 
answer,  that  "the  amount  of  $315,  proceeds  of  sale  of  thirty 
shares  of  N.  &  C.  R.  R.  Stock,  and  $170,  proceeds  of  sale  of 
M.  &  C.  R.  R.  stock,  are  the  correct  amounts  of  money  belong- 
ing to  the  separate  estate  of  respondent's  wife,  received  and 
used  by  him  on  5tli  November,  1872,  including  interest  to  No- 
vemnher  13th,  1873,  the  date  of  the  said  conveyance.  On  Sep- 
tember 1st,  1869,  respondent  received  from  the  estate  of  H. 
C.  Featherstone,  father  of  H.  O.  Tweedy,  $600,  being  part  of 
her  distributive  share  in  the  said  estate,  and,  at  the  same  time, 
with  her  consent,  he  retained  the  same  upon  loan  and  applied 
it  to  his  own  purposes.  This,  with  $Ji.6  interest  thereon  to  JSfo- 
vermiber  13th,  1873,  makes  the  sum  of  $646,  as  stated  in  the  said 
deed."  They  also  aver  that  Mrs.  Tweedy's  right  of  dower  in 
the  tract  conveyed  to  Houston  &  Bynum  Was  worth  $2,000. 
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They  admit  that  in  January,  1874,  Robert  E.  Tweedy  assigned 
to  liis  wife  an  account  due  him  from  R.  N.  Harris  for  $675.75, 
and,  on  4th  February,  1874,  an  account  due  him  from  Gibson 
&  Co.,  for  $1,667,  and  a  note  made  by  W.  C.  Sherrod  for  $1,053, 
dated  January  Ist,  1874,  and  payable  to  him  one  day  after  date; 
but  they  deny  that  he  ever  transferred  or  assigned  to  her  any 
other  clioses  in  action,  or  any  other  personal  property  whatever. 
Certain  debts  which  Robert  E.  Tweedy  owed  his  wife,  it  is 
averred  in  both  answers,  constituted  the  consideration  for  the 
assignment  of  these  choses  in  action.  These  debts  are  averred 
to  be  as  follows :  (1)  Proceeds  of  the  sale  of  a  carriage  owned 
by  Mrs.  Tweedy,  as  "  a  part  of  her  separate  estate,"  made  by 
him  on  1st  October,  1865,  which  he  retained  with  her  consent 
as  loaned  money,  and  appled  to  his  own  use,  $500,  and  interest 
thereon  to  4th  February,  1874,  $333.30;  (2)  money  borrowed 
by  him  from  her  on  1st  January,  1866,  which  also  belonged  to 
her  "  as  part  of  her  separate  estate,"  $1,672,  and  interest  there- 
on to  4th  February,  1874,  $1,000.24;  (3)  moneys  received  by 
him  on  Ist  Februarj',  1866,  on  her  distributive  share  in  her 
father's  estate,  which  he  also  applied  to  his  own  use,  $250,  and 
interest  thereon  to  4th  February,  1874,  $160;  (4)  proceeds  of 
the  sale  of  a  buggy  owned  by  Mrs.  Tweedy  "  as  part  of  her  sep- 
arate estate,"  collected  by  him  on  1st  January,  1870,  and  by 
him  retained  with  her  consent  as  money  borrowed  from  her, 
and  applied  to  his  own  use,  $455,  and  interest  thereon  to  4th 
February,  1874,  $145 ;  and  (5)  the  sum  of  $3,000,  which,  it  is 
averred,  he  owed  her  in  consideration  of  a  relinquishment  of 
her  right  of  dower,  made  by  her  on  4th  February,  1874,  in  two 
certain  tracts  of  land,  situate  in  Limestone  county,  one  of 
which,  containing  seven  hundred  aud  twenty  acres,  he  sold  and 
conveyed  to  James  Trabue,  and  the  other,  containing  one  hun- 
dred and  sixty  acres,  he  sold  and  conveyed  to  Wheat  &  Chesney, 
both  in  payment  of  debts  which  he  severally  owed  to  said 
grantees.  It  is  further  averred  that  Mrs.  Tweedy  was  unwil- 
ling to  join  her  husband  in  the  execution  of  these  deeds,  but 
finally  did  so,  on  his  promise  to  "  indemnify  "  her  to  the  amount 
of  $3,000,  and,  in  payment  of  that  sum,  and  the  other  debts 
which  he  owed  her,  to  transfer  to  her  "  good  claims  or  prop- 
erty "  to  the  amount  thereof ;  and  that  $3,000  was  a  fair  and 
reasonable  valuation  of  her  dower  interest  in  said  lands. 

The  defendants,  in  their  answers,  also  admit  that  Mrs. 
Tweedy  purchased  from  R.  I^.  Harris  a  certain  tract  of  land, 
particularly  described,  which  lies  contiguous  to  the  lands  con- 
veyed to  her  by  her  husband,  by  the  deed  of  November  13th, 
1873,  at  and  for  the  sum  of  $3,500,  one-third  of  which  by  the 
terms  of  the  sale,  was  to  be  paid  on  1st  January,  1875,  and  the 
balance,  with  interest,  on  1st  January,  1876.     The  first  install- 
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ment  of  said  purchase  money  she  paid,  partly  by  a  balance  due 
from  Harris  on  the  account  which  he  owed  her  husband,  and 
which  had  been  transferred  by  him  to  her,  as  above  stated,  and 
partly  in  money  belonging  to  her.  The  balance  of  the  purchase- 
money  had  never  been  paid,  and  no  deed  to  the  land  had  been 
executed  to  her  by  Harris. 

They  also  admit  that  Robert  E,  Tweedy  paid  to  his  wife,  on 
1st  April,  1874,  $1,600,  in  money,  -and  aver  that  this  amount 
was  paid  to  her  in  part  payment  of  what  he  owed  her.  They 
positively  deny  that  there  was  any  fraud  in  the  several  trans- 
actions above  mentioned,  and  aver  that  they  were  all  made  in 
good  faith.  Robert  E.  Tweedy  also  denies  that  he  was  insolv- 
ent or  in  failing  circumstances  on  13th  November,  1873,  but 
avers  that  he  was  then  engaged  in  a  flourishing  mercantile  bus- 
iness, that  his  credit  was  then  good,  and  that  he  met  his  pecu- 
niary engagements  as  they  matured  "  to  the  entire  satisfaction 
of  merchants  with  whom  he  was  dealing."  He  further  denies 
that  he  "considered  himself  insolvent"  on  4th  February,  1874, 
and  avers  that  he  then  considered  his  assets  fully  sufficient  to 
meet  all  his  liabilities,  and  that  such  would  have  been  the  case, 
had  it -not  been  that  "he  was  subsequently  prevented  by  un- 
toward circumstances  from  collecting  the  claims  due  him." 
Both  he  and  Mrs.  Tweedy  deny  that  she,  at  the  dates  of  said 
transactions  between  them,  or  prior  thereto,  had  any  knowl- 
edge, or  information  leading  her  to  believe,  that  he  M^as  then  in- 
solvent, or  in  embarrassed  pecuniary  circumstances. 

The  evidence  introduced  on  behalf  of  the  complainants  tend- 
ed to  show,  among  other  things,  that,  during  the  year  1873, 
and  prior  thereto,  Robert  E.  Tweedy  was  engaged  in  a  large 
mercantile  business  in  the  town  of  Courtland,  in  this  State ; 
that  the  larger  portion  of  his  sales  were  on  credit;  that  on  13th 
November,  1873,  he  was  financially  embarassed,  if  not  insolv- 
ent, and  his  creditors  were  pressing  him  for  payment ;  that  in 
January,  1874,  he  sold  his  stock  of  goods,  which  bad  been 
greatly  diminished,  to  one  of  his  creditors  for  $800,  in  payment 
of  a  debt,  and  then  ceased  business ;  that  thereafter,  during  the 
years  1874  and  1875,  up  to  the  time  of  the  filing  of  the  bill  in 
this  cause,  he  and  his  wife  were  living  on  the  tract  of  land 
bought  by  her  from  Harris,  and  that  they  were  farming  thereon, 
as  well  as  on  the  tract  conveyed  to  her  by  his  deed  of  Novem- 
ber 13th,  1873 ;  that  both  tracts  had  been  improved  after  they 
were  acquired,  on  the  Harris  tract  a  dwelling-house  having 
been  erected ;  and  that  certain  personal  property,  plantation 
supplies,  etc.,  had  been  purchased  in  the  name  of  Mrs.  Tweedy, 
and  she  was  in  possession  of  such  personal  property.  It  was 
also  shown  that  Robert  E.  Tweedy  purchased  the  land  which 
he  conveyed  to  his  v?iie  by  the  deed  of  November  13th,  1873, 
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from  George  W.  Foster,  on  8th  November,  1873;  and  his  deed 
from  Foster  was  read  in  evidence.  That  deed  recites  its  con- 
sideration to  have  been  $6,560,  to  him  "in  hand  paid,"  etc. 
This  land  was  also  shown  to  have  been  then  worth  from  $10  to 
$15  per  acre. 

The  depositions  of  the  defendants  were  read  in  evidence  on 
their  behalf.  To  the  introduction  of  these  depositions  the  com- 
plainants separately  objected,  on  the  ground  that  the  witnesses 
were  husband  and  wife,  and,  therefore,  incompetent ;  but  the 
chancellor  overruled  their  objections.  Their  testimony  touch- 
ing the  facts  necessary  to  an  understanding  of  the  opinion,  ex- 
cept as  hereinafter  stated,  is  substantially  set  forth  in  the  fore- 
going statement  of  the  contents  of  their  answers.  •  Robert  E. 
Tweedy  further  testified  that  he  purchased  the  land  which  he 
conveyed  to  his  wife  by  the  deed  of  November  13th,  1873, 
from  George  W.  Foster,  jr.,  to  whom  his  father,  George  W. 
Foster,  sr.,  had  given  it,  and  received  a  deed  therefor  from 
the  latter  ''  to  save  the  trouble  of  making  two  deeds  in  place  of 
one ; "  that  he  paid  for  this  land  in  an  account  of  $800  which 
George  W.  Foster,  sr.,  owed  him,  and  in  debts  of  George  W. 
Foster,  jr.,  part  of  which  had  been  contracted  with,  and  was 
owing  to  witness,  and  the  balance  he  bought  up  at  fifty  cents  on 
the  dollar,  the  face  of  the  paper  whicli  went  in  payment  for 
the  laud  being  about  $6,500 ;  that  George  W.  Foster,  jr.,  was 
then  insolvent,  and  witness  did  not  consider  the  debts  against 
the  younger  Foster  worth  as  much  as  fifty  cents  on  the  dollar. 
The  complainants  objected  to  the  testimony  of  the  witness  in 
reference  to  the  consideration  of  the  Foster  deed,  on  the  ground, 
among  others,  that  it  established  a  different  consideration  from 
that  expressed  in  the  deed.  This  objection  M-as  overruled  by 
the  chancellor.  *  Mr.  Tweedy  further  testified  that  this  land 
was  not  worth  more  than  $3,000  when  Foster  conveyed  it  to 
him,  and  when  he  conveyed  it  to  his  wife.  He  further  testified 
that  the  deed  by  him  to  his  wife  recited  the  true  consideration 
paid  him  by  her  for  the  land,  except  that  there  was  a  clerical 
error  in  the  recital  of  the  indebtedness  of  $315,  the  proceeds 
of  the  sale  of  thirty  shares  of  "  JV.  c&  Chattanooga  R.  R.  stock^^^ 
that  that  item  of  the  consideration  was  in  fact  the  proceeds  of 
the  sale  of  I^ashville  d;  Decatur  R.  R.  stock,  which  she  had 
acquired  from  her  father's  estate ;  that  the  seventeen  shares  of 
the  Memphis  &  Charleston  Railroad  stock  mentioned  in  the 
deed,  was  stock  purchased  from  one  McMahon  in  1869,  but  was 
not  transferred  until  August,  1870;  that  he  gave  this  stock  to 
his  wife,  and  when  the  transfer  was  made  on  the  books  of  the 
company,  it  was  made  by  his  direction  to  his  wife,  and  that 
when  the  property  was  sold,  it  was  sold  as  her  property,  and 
the  proceeds  applied  to  his  own  use.  It  was  further  shown 
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by  this  witness  that  his  promise  to  convey  lands  and  other 
property  to  his  wife  in  consideration  of  lier  releasing  her  dower 
interest  in  the  lands  conveyed  by  him  to  Houston  &  Bynum, 
and  to  Trabue  and  Wheat  &  Chesney,  were  not  in  writing. 
The  complainants  objected  to  that  part  of  his  tesimony  in  ref- 
erence to  these  promises,  on  the  grounds,  (1)  that  such  prom- 
ises were  not  in  writing,  and  (2)  because  the  effect  of  the  testi- 
mony as  to  the  promise  in  reference  to  the  lands  conveyed  to 
Houston  &  Bynum  was  to  establish  a  different  consideration 
for  the  deed  of  Xovember  13,  1873,  from  that  expressed  there- 
in. They  also  objected  to  "his  proving  any  transfer  of  any  rail- 
road stock  to  his  wife,  on  the  ground  that  the  transfer  was 
in  writing,  and  the  testimony  offered  was  secondary.  The 
chancellor  overruled  these  several  objections.  He  further 
testified  that  his  interest  in  the  lands  which  he  conveyed  to 
Houston  &  Bynum  was  worth  over  $5,000 ;  that  his  wife  relin- 
quished her  dower  in  said  lands  in  consideration  of  his  paying 
her  "  $2,000  in  other  property ;"  that  his  opinion  was  that  his 
"  wife's  expectancy  of  dower  in  this  land  was  worth  $2,000,  or 
more ;"  and  that  he  was  then  "a  man  in  good  health  and  stout." 

Mrs.  Tweedy,  in  her  deposition,  testified,  that  the  claim  on 
Gibson  &  Co.,  which  her  husband  transferred  to  her,  was  after- 
wards settled  by  her  taking  the  note  of  E.  C.  Ashford,  a  sur- 
viving j^artner  of  Gibson  &  Co.,  but  that  the  note  had  never 
been  paid.  And  on  cross-examination  touching  property  which, 
as  she  testified,  she  had  purchased,  she  stated  that  she  had  made 
$250  taking  boarders,  but  it  is  not  show^n  when  she  made  this 
money.  Both  she  and  her  husband  explain  how  she  acquired 
the  $1,672  which,  as  they  testify,  and  allege  in  their  answers, 
he  borrowed  from  her  in  1866,  and  which  formed  a  part  of  the 
indebtedness  supporting  the  assignment  made  on  4th  February, 
1874,  and  the  payment  made  by  him  to  her  in  April,  1874. 
They  also  examined  as  a  witness  O.  H.  Bynum,  whose  testimo- 
ny tended  to  show,  that  W.  C.  Sherrod  was  very  much  embar- 
rassed financially  in  February,  1874,  and  that  his  paper  w^as 
not  then  worth  more  than  fifty  cents  on  the  dollar. 

On  the  hearing,  had  on  pleadings  and  proof,  the  chancellor 
was  of  the  opinion  that  the  several  transactions  between  the 
defendants  were  shown  by  the  evidence  to  have  been  free  from 
fraud  and  based  on  a  valuable  consideration,  and  caused  a  de- 
cree to  be  entered,  dismissing  complainants'  bill.  That  decree 
and  the  rulings  on  the  evidence,  noted  above,  are  here  assigned 
as  error. 

John  Phelan  and  Joseph  Wheeler,  for  appellant. 

R.  O.  Pickett,  contra. 
14 
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SOMERYILLE,  J. — It  is  now  settled  by  the  past  decisions 
of  this  court,  since  the  act  removing,  with  certain  exceptions, 
all  disqualification  based  on  the  fact  of  being  a  party  to  a  suit, 
or  interested  in  tlie  issue  tried,  that,  in  civil  cases,  husband  and 
wife  are  competent  witnesses  for  or  against  each  other,  to  prove 
any  fact  which  did  not  come  to  their  knowledge  through  the 
channel  of  the  conjugal  relation ;  or,  in  other  words,  any  trans- 
action which  is  manitestly  not  confide^Uial.  This  rule  would 
clearly  embrace  all  matters  which  must  have  been  intended  by 
them  to  be  made  public,  the  disclosure  of  which  would  be  no 
violation  of  marital  confidence,  or  tend  to  engender  matrimonial 
discord.  And  such  seems  generally  now  to  be  the  settled 
weight  of  authority  also  in  other  States. — Chapman  v.  Hold- 
ing, 60  Ala.  522 ;  Sumner  v.  Cook,  51  Ala.  521 ;  Rowland 
"V.  Plu?nmer,  50  Ala.  182 ;  Rolmon  v.  Rohison,  44  Ala.  227 ; 
Stuhlmidler  v.  Ewing,  39  Miss,  447 ;  Crooh  v.  Henry,  25  Wis.  ' 
569;  1  Greenl.  Ev.  §  337;  1  Whart.  Ev.  §§  428-431.  The 
chancellor  did  not  err  in  admitting  the  deposition  of  the  ap- 
pellee. Tweedy,  or  that  of  his  wife. 

When  a  deed  or  other  conveyance  is  assailed  for  fraud,  it  is 
competent  to  sustain  its  validity  by  parol  proof  of  any  consid- 
eration other  than  that  expressed,  provided  the  two  considera- 
tions be  consistent,  or  of  the  same  general  character.  It  did  not 
vary  the  legal  effect  of  the  deed  from  Tweedy  to  his  wife  to 
show  that  a  portion  of  the  consideration  was  the  proceeds  of 
the  sale  of  certain  stock  in  the  Nashville  &  Decatur  Railroad 
Company,  though  recited  to  be  stock  of  the  ^Nashville  & 
Chattanooga  Railroad  Company.  So  the  notes  of  Foster  were 
as  much  a  valuable  consideration  as  the  money  consideration 
recited  in  the  deed  which  was  executed  by  him  to  Tweedy. 
The  evidence  as  to  the  real  consideration  of  these  instruments 
was  properly  admitted — 1  Whart.  Law  Ev.,  §§  1046-1047; 
Mead  v.  Steger,  5  Port.  498 ;  Hinde  v.  Longvjorth,  11  Wheat. 
199;  Hair  v.  LittU,  28  Ala.  236;  1  Parsons  Notes  &  Bills, 
194 ;  Ramsey  v.  Young,  69  Ala.  157. 

The  release  by  a  married  woman  of  her  inchoate  or  con- 
tingent right  of  dower  in  lands  owned  by  her  husband,  of 
which  she  is  lawfully  dowable,  may  constitute  a  valuable  con- 
sideration for  the  execution  of  a  deed  by  him  to  her.  And  the 
same  is  true,  whether  the  release  be  made  contemporaneously 
with  the  deed,  or  pursuant  to  a  preceding  agreement. — Hoot 
V.  Sorrel,  11  Ala.  386 ;  Bump  on  Fraud.  Con.  303 ;  Bank  of 
U.  S.  V.  Lee,  13  Pet.  107.  Yet  such  a  contract  must  be  reas- 
onable and  free  from  fraud  in  order  to  be  sustained  in  equity, 
and  should  be  especially  scrutinized,  when  made  to  a  wife  by  a 
husband  who  is  insolvent  or  in  failing  circumstances. — 2  Scrib- 
ner  on  Dower,  7-8 ;  Quarles  v.  Lamj,  4  Munf.  251 ;  JBurweWs 
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Ex'r.  V.  Lumsden,  24  Gratt.  443 ;  S.  C.  18  Amer.  Eep.  648. 
We  are  of  the  opinion  that  the  deed  hearing  date  November 
13,  1873,  executed  by  the  appellee,  Tweedy,  to  his  wife,  is, 
under  all  the  facts  of  this  case,  constructively  fraudulent,  and 
■can  not  be  sustained.  The  lands  conveyed  by  this  deed  had 
been  purchased  from  one  Foster,  but  a  few  days  before,  upon  a 
recited  consideration  of  over  sixty-five  hundred  dollars.  Ma- 
king due  allowance  for  the  fact  that  they  were  partly  paid  for 
in  Foster's  own  paper,  purchased  at  fifty  cents  on  the  dollar,  it 
is  a  fair  inference,  from  all  the  testimony,  that  they  were  worth 
not  less  than  four  or  five  thousand  dollars.  We  deem  the  con- 
sideration of  the  conveyance  to  be  grossly  inadequate.  It  is 
recited  to  be  the  proceeds  of  certain  railroad  stock  alleged  to 
belong  to  the  wife  which,  the  testimony  shows,  sold  for  the  sum 
of  four  hundred  and  eighty-five  dollars  ;  the  further  sum  of  six 
hundred  and  forty-six  dollars  received  as  a  part  of  the  distribu- 
tive share  of  Mrs.  Tweedy  in  her  father's  estate  and  used  by 
the  husband ;  and  the  release  by  the  wife  of  her  cotitingent 
dourer  interest  in  certain  lands,  the  value  of  wliich  is  not  stated. 
What  the  value  of  these  lands  was,  or  that  of  the  wife's  right 
of  dower  in  them,  does  not  clearly  appear  from  the  testimony 
taken  in  the  cause.  The  appellee,  Tweedy,  estimates  the  lands 
as  worth  about  five  thousand  dollars,  and  the  inchoate  right 
of  dower  at  two  thousand  dollars,  which  latter  sum,  he  testifies, 
was  the  amount  agreed  to  be  paid  for  the  wife's  relinquishment. 
The  right  of  dower  is,  of  course,  merely  contingent,  being 
dependent  upon  the  wife's  good  behavior,  and  the  further  fact 
of  her  surviving  her  husband.  And  w^iile  it  is  a  valuable  in- 
terest, which  was  the  subject  of  conveyance  by  fine  at  common 
law  and  by  deed  w^ith  us,  it  is  more  or  less  valuable  according 
to  the  ages,  state  of  health,  and  even  the  habits  of  the  husband 
and  wife. — Bidlard  v.  Briggs,  7  Pick.  533;  Code,  1876, 
§  2470.  And,  under  the  provisions  of  our  statutes,  the  right 
may  be  barred  entirely,  should  the  statutory  separate  estate 
owned  by  the  wife  at  the  time  of  the  husband's  death  be  eqnal 
to,  or  greater  in  value  than  her  dower  interest. — Code,  1876, 
§§  2715-2716.  The  statute  further  provides,  in  cases  where 
lands  of  a  decedent  are  sold  by  order  of  the  probate  court,  and 
the  widow  consents  to  have  her  dower  interest  sold  with  them, 
that  the  value  of  the  dowser  right  shall  be  "ascertained  by 
proof,  having  regard  to  the  age  and  health  of  the  dowress,"  but 
it  shall  in  no  case  be  estimated  at  more  than  "  one-sixth  of  the 
purchase-money." — Code,  1876,  §§  2470-71.  When  the  right 
is  inchoate,  as  of  necessity  it  is  before  the  death  of  the  hus- 
band, it  can  not  be  so  valuable  as  after  his  death,  because  it  is 
contingent  and  may  be  defeated  by  the  death  of  the  wife,  or 
the  forfeiture  of   it  by  her   misbehavior.     Standard  annuity 
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tables,  founded  in  hnman  experience  and  observation,  furnish 
the  proper  rule  by  which  chancery  courts  are  ordinarily  governed 
in  computing  the  probable  present  value  of  such  a  contingent 
interest. — 1  Scribner  on  Dower,  333;  2  Ihid.  6;  Jackson 
V.  Edwards,  7  Paige,  386,  408-410 ;  Bartlett  v.  Vanzandt, 
4  Sandf.  Ch.  396.  The  case  of  Beavers  v.  Smith,  11  Ala.  20, 
announces  no  principle  in  conflict  with  this  rule.  The  question 
there  was  the  proper  valuation  of  a  vested  dower  interest,  not 
a  contingent  or  inchoate  one.  And  though  held  by  this  court 
in  Martin  v.  Wharton^  38  Ala.  638,  that  such  an  inchoate 
right  of  dower  was  not  available  as  a  set-off  under  the  statute, 
on  the  ground  that  it  could  not  be  measured  with  sufficient  ac- 
curacy by  any  pecuniary  standard,  we  apprehend  that  the 
powers  and  machinery  of  a  court  of  equity  are  for  the  purpose 
here  sought  fully  adequate  to  this  end,  at  least  by  aj)proxima- 
tion.  It  is  known  that  in  modern  times,  characterized  among 
other  things  by  the  rapid  growth  of  the  business  of  life  insur- 
ance, it  has  become  'a  common  thing  for  actuaries  to  calculate 
values  of  this  contingent  nature  upon  the  basis  of  standard  an- 
nuity tables,  and  tables  of  mortality  giving  the  probable  dura- 
tion of  human  life  at  every  age.  And  this  duty  being  here 
imposed  by  the  requirements  of  this  case,  we  know  of  no  other 
possible  way  of  determining  such  valuation  than  by  the  rule 
we  have  announced. — Jackson  v.  Edwards^  7  Paige,  386,  408. 

The  appellees  in  this  case  have  failed  to  furnish  any  sufficient 
data  in  the  testimony,  by  which  we  are  enabled  to  ascertain  the 
value  of  the  wife's  interest  in  the  lands  in  which  she  relin- 
quished her  dower.  The  conveyance  being  assailed  as  fraudu- 
lent, the  burden  of  proof  w^as  cast  upon  the  grantee  to  prove 
the  existence,  amount  and  validity  of  the  recited  consideration. 
Hamilton  v.  Blackwell,  60  Ala.  545.  In  the  absence  of  such 
proof  we  can  not  regard  this  portion  of  the  consideration. 

So  the  wife's  right  to  the  railroad  stock  is  not  established  by 
proper  evidence  of  its  transfer,  and  the  proof  of  this  portion 
of  the  consideration  also  fails.  Such  transfer  appears  to  have 
been  made  in  writing  upon  the  books  of  the  company,  and 
upon  this  muniment  of  title  the  defendant  relied.  Secondary, 
or  parol  evidence,  therefore,  of  this  fact  was  not  permissible, 
unless  a  predicate  had  first  been  laid  for  its  introduction. 
1  Whart.  Ev.,  §  61-63. 

Keither  can  interest  be  estimated  as  a  lawful  or  valuable  con- 
sideration. The  husband  is  not  accountable,  under  the  statute, 
for  the  rents  and  incomes  of  the  wife's  statutory  separate 
estate,  which  includes  interest  on  her  moneys  used  or  converted 
by  him.  It  was  held  by  this  court  in  Eat'l  &  Lane  v.  OweTis, 
68  Ala.  171,  that  a  conveyance  made  by  a  husband  to  secure  to 
the  wife  such  rents  or  incomes,  which  he  had  converted  to  his 
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own  use,  was  voluntary  and  void  as  to  existing  creditors,  thus 
overruling  the  contrary  principle  decided  in  Brevard  v.  Jones, 
50  Ala.  241.  Nor  can  interest  be  allowed  the  wife  for  the  use 
or  conversion  by  the  husband  of  her  equitable  separate  estate, 
in  the  absence  of  an  agreement  to  pay  such  interest,  or  of  an 
express  dissent  on  the  wife's  part  objecting  to  the  husband's 
reception  of  the  same. — Roper  v.  Roper,  29  Ala.  247 ;  Newlin 
4t  at.  V.  McAfee,  64  Ala.  357. 

Inadequacy  of  price  is  usually  denominated  a  badge  of  fraud, 
and  it  is  often  asserted  that  no  fixed  rule  can  be  declared,  by 
which  to  determine  what  disparity  between  the  real  value  of 
property  and  the  consideration  paid  will  vitiate  a  conveyance 
for  fraud.  We  think  it  settled,  however,  that  fraud  may  be 
inferred  from  the  inadequacy  of  the  price  alone,  where  it  is  so 
great  as  to  shock  the  conscience.  This  must  be  the  case  where 
the  consideration  is  so  far  below  tlie  market  value  of  the  prop- 
erty as  to  strike  the  understanding  of  an  intelligent  and  honest 
man  with  the  conviction  that  such  a  sale  could  never  have  been 
made  in  good  faith. — Bump  on  Fraud.  Convey.  44 ;  Hoot  v. 
Sorrell,  11  Ala.  386;  Prosser  v.  Henderson,  11  Ala.  484.  The 
case  is  of  course  strengthened  when  there  are  other  badges  of 
fraud,  such  as  the  linancial  embarrassment  of  the  grantor,  the 
pendency  of  suits  against  him.  a  secret  trust  in  his  favor  or 
other  like  circumstances  of  suspicion,  some  of  which  appear  in 
this  case.  The  application  of  the  above  principle,  as  made  to 
the  particular  state  of  facts  presented  in  Hoot  v.  Sorrell,  su^yra, 
does  not  meet  with  our  approval. 

The  deed  of  Tweedy  to  his  wife,  however,  may  not  be  fraud- 
ulent in  fact  so  as  to  render  it  absolutely  void.  Were  such  the 
case,  it  could  not  be  permitted  to  stand  as  security  for  any  pur- 
pose of  re-imbursement  or  indemnity  to  the  grantee,  but  the 
rule  is  considered  otherwise  with  "a  deed  obtained  under  sus- 
picious or  inequitable  circumstances,  or  which  is  only  construc- 
tively fraudulent."  In  the  latter  case  a  conveyance  may  be 
made  to  stand  as  security  for  the  consideration  actually  paid. 
Boyd  v.  Dunlap,  1  John.  Ch.  Rep.  478 ;  Bump  on  Fraud.  Con- 
vey. 288 ;  PotUr  v.  Grade,  58  Ala.  303. 

There  is  no  force  in  the  objection  urged  to  the  parol  evi- 
dence of  the  appellee.  Tweedy,  allowed  by  the  chancellor  for 
the  purpose  of  proving  his  agreement  to  convey  to  his  wife 
other  lands  or  property,  in  consideration  of  her  relinquishment 
of  dower  in  the  lands  sold  to  Trabue  and  others.  The  con- 
tract was  perhaps  only  voidable  and  not  absolutely  void  under 
the  statute  of  frauds,  and  the  protection  of  this  statute  could 
not  be  invoked  by  a  third  party,  if  its  benefit  was  repudiated 
by  the  party  sought  to  be  charged.  This  defense,  under  our 
rulings,  is  required  to  be  specially  pleaded,  or  else  it  is  consid- 
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ered  as  having  been  waived. — Browne's  Stat.  Frauds,  §  135  ; 
Garrett  v.  Garrett,  27  Ala.  687.  Besides,  this  statute  has  no 
application  in  cases  where  a  contract  has  been  executed,  as  in 
this  case. — Browne's  Stat.  Frauds,  §  116. 

We  do  not  see  that  the  chancellor  erred  in  decreeing  that  the 
transfer  of  the  note  of  Harris,  that  of  Gibson  &  Co.,  or  of 
Sherrod,  was  free  from  fraud.  If  there  was  a  fraudulent  in- 
tent on  the  part  of  Tweedy,  the  grantor,  it  does  not  sufficiently 
appear  that  Mrs.  Tweedy,  the  grantee,  participated  in  it. — Mar- 
shall v.  Croom,  60  Ala.  121. 

Xor  do  we  feel  authorized  to  reverse  his  findings  as  to  the 
sixteen  hundred  dollars  paid  by  the  appellee  to  his  wife.  If 
there  was  no  fraud  in  the  payment  of  this  money,  there  was 
no  right  on  the  part  of  creditors  to  pursue  the  fund  into  the 
property  it  was  invested. 

At  common  law  the  husband  was  entitled  absolutely  to  al* 
the  property  which  the  wife  acquires  by  her  skill  or  labor 
He  can  not  renounce  his  right  to  such  services  or  earnings  to 
the  prejudice  of  existing  creditors. — Bump  on  Fraud.  Convey. 
248.  And  there  is  nothing  in  our  statutory  system  to  abrogate 
this  principle. — Glaze  v.  Blake,  56  Ala.  379.  The  husband 
was  entitled  to  the  earnings  of  Mrs.  Tweedy  referred  to  in  the 
testimony. 

We  think  the  chancellor  erred  in  dismissing  the  bill  in  this 
case.  It  should  have  been  retained,  and  the  case  referred  to 
the  register  for  an  account  to  be  taken,  showing  the  amount  of 
Tweedy's  indebtedness  bona  fide  to  his  wife,  and  allowing  by 
way  of  credit  such  sums  paid  her  in  good  faith  and  authorized 
by  the  views  expressed  in  this  opinion.  No  interest,  however, 
can  be  allowed  the  wife  on  any  sums  constituting  her  statutory 
separate  estate,  and  none  on  amounts  constituting  her  equitable 
separate  estate  without  clear  proof  of  an  express  contract  to 
pay  it. 

The  lands  conveyed  to  his  wife  by  the  appellee  on  Xov'r  13, 
1873,  should  be  decreed  to  stand  as  security  only  for  the  fair  val- 
ue of  the  contingent  dower  interest,  which  will  be  ascertained, 
on  the  reference,  by  data  furnished  by  standard  annuity  tables,  not 
to  exceed  in  any  event  one-sixth  of  the  value  of  the  land,  and 
for  such  other  items  of  the  recited  consideration  as  may  be 
shown  to  be  legal  and  proper  under  the  proof  offered,  as  tested 
by  the  above  principles.  Mrs.  Tweedy  must  also  be  charged  a 
reasonable  amount  for  rent  of  the  premises  from  the  time  of 
the  tiling  of  the  bill,  and  credit  for  the  value  of  permanent  im- 
provements, made  by  her,  and  for  taxes  paid  during  the  period 
of  her  hona  fide  occupancy  or  possession  of  the  premises  in 
question. — Potter  v.  Gracie,  58  Ala.  303 ;  Trial  of  Titles  to 
Vol.  lxxi. 
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Land  (Sedgw.  &  Waite),  §§  694-702;  Horim  v.  Sledge,  29 
Ala.  478. 

The  decree  of  the  chancellor  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  in  accordance  with  this  opinion. 


South  &  North  Alabama  Raih'oad  Com- 
pany V,  Wood. 

Action   against  Railroad    Company  for  Failure   to  Deliver 

Freight. 

1.  Charges  to  jury;  how  given  and  how  construed. — Charges  to  jury 
should  be  given  in  reference  to  the  tendencies  of  the  testimony,  and 
should  be  construed  in  the  light  thereof. 

2.  Liability  of  railroad  company  for  loss  of  freight  shipped  to  a  "flag 
station  ;"  burden  of  proof. — Where,  in  an  action  against  a  railroad  com- 
pany, as  a  common  carrier,  to  recover  damages  for  the  failure  to  deliver 
a  quantity  of  corn  received  by  it  for  transportation  to  a  designated  point 
on  the  road,  at  which  there  was  neither  depot  nor  agent,  it  was  shown 
that  the  corn  was  received  by  the  company  and  transported  in  good  con- 
dition to  the  place  of  destination,  and  the  car  in  which  it  was  shipped, 
was  placed  on  a  side-track  for  the  consignee,  where  it  remained  for  seve- 
ral days,  with  no  one  in  charge  of,  or  protecting  it,  and  that  when  the 
corn  was  taken  from  the  car  and  measured,  there  was  a  deficiency  in 
quantity, — held,  that  the  burden  of  proof  was  on  the  plaintiff  to  show 
that  the  loss  occurred  between  the  time  when  the  corn  was  received  by 
the  company,  and  the  time  when 'the  car  containing  it  was  left  on  the 
side-track,  that  being,  under  the  facts  of  this  case,  a  delivery,  and  not  on 
the  defendant  to  show  that  the  loss  occurred  after  the  car  was  placed  on 
the  side-track. 

Appeal  from  Blount  Circuit  Court. 

Tried  before  Hon.  LeE.oy  T'.  Box. 

This  case  was  before  this  court  at  a  former  term,  and  is  re- 
ported.— South  c&  North  Ala.  Railroad  Co.  v.  Wood,  ^^  Ala. 
167.  It  was  an  action  brought  by  the  appellee  against  the  ap- 
pellant, a  railroad  corporation,  to  recover  damages  for  the  fail- 
ure to  deliver  seventy-five  bushels  of  corn  in  the  slmck,  alleged 
to  have  been  delivered  to  it  for  transportation.  The  defendant 
pleaded  the  general  issue,  "in  short  by  consent,  with  leave  to 
give  in  evidence  any  special  matter  which  might  be  good,  if 
properly  and  well  pleaded ; "  and  the  cause  was  tried  on  issue 
joined  thereon,  the  trial  resulting  in  a  verdict  and  judgment  for 
the  appellee.     The  facts  sufficiently  appear  in  the  opinion. 

Thos.  G.  Jones  and  Rice  &  Wiley,  for  appellant,  cited 
Hutchinson  on  Carriers,  §  760;  2  Greenl.  on  Ev.  §  213. 
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Hai^iill  &  Dickinson,  contra,  cited  the  former  decision  in 
this  case,  and  Angell  on  Carriers,  §  129. 

STONE,  J. — In  the  general  charge  given  to  the  jury  in  the 
present  case,  they  were  informed  that  the  liability  of  the  rail- 
road terminated  when  the  car,  containing  the  com,  was  deliv- 
ered at  the  point  of  destination.  The  testimony  shows  that  the 
agreed  place  of  delivery  was  Smith's  mills,  a  private  siding, 
and  not  a  station  on  the  rbad.  No  one  was  there,  or  expected 
to  be  there,  to  receive  the  corn.  The  testimony  tends  to  show 
that  the  car,  containing  the  com,  stood  on  the  siding  at  Sjiiith's 
mill  as  much  as  seven  or  eight  days,  where  no  one  was  in 
charge  of  it,  or  protecting  it.  The  testimony  tends  to  show, 
also,  and  the  jury  so  found,  that  when  the  corn  was  received  by 
the  railroad  company,  there  were  three  hundred  bushels,  and 
that  when  it  came  to  be  measured  out  there  were  only  two 
hundred  and  twenty-four  50-100  bushels.  With  the  finding 
of  the  jury,  or  whether  the  evidence  justified  it,  we  have  noth- 
ing to  do.  There  are  rules  for  ascertaining  how  many  bushels 
of  corn,  in  the  condition  this  was  in,  a  car  of  the  given  dimen- 
sions would  hold,  and,  of  course,  for  ascertaining  how  much 
would  half  fill  it,  or  fill  it  two-thirds  full.  But,  as  we  have 
said,  we  have  nothing  to  do  with  these  questions.  The  jury 
found  there  was  a  loss,  and  we  can  only  inquire  whether  the 
law  for  their  government  was  correctly  given  in  charge  to 
them.  The  court,  among  other  things,  charged  the  jury,  that 
"  in  the  case  of  goods  delivered  to  common  carriers,  for  car- 
riage, when  there  is  a  loss  or  daniage  of  the  goods,  the  burden 
of  proof  is  always  on  the  carrier,  to  show  that  his  liability  ter- 
minated before  the  loss  or  damage  in  question  occurred." 
Bearing  in  mind  that  the  liability  of  the  railroad,  as  a  carrier, 
terminated  when  the  car  was  left  at  Smith's  mill,  the  effect  of 
this  charge  was  to  tell  the  jury,  as  an  independent  proposition, 
that  the  burden  was  on  the  railroad,  to  prove  that  the  quantity 
of  corn  was  in  the  car  when  it  was  left  on  the  side-track ;  and 
this,  without  any  predicate  of  proof,  or  fact,  that  the  quantity 
in  the  car  was  then  deficient ;  in  other  words,  that  if  the  proof 
showed  there  were  three  hundred  bushels  when  the  railroad  re- 
ceived the  corn,  then  the  liability  of  the  railroad  was  fixed,  un- 
less it,  the  railroad,  proved  it  delivered  three  hundred  bushels. 
Thus  construed,  the  only  fact  necessary  to  be  proved  by  the 
plaintiff,  according  to  the  charge,  was,  that  the  railroad  re- 
ceived the  corn.  The  burden  would  then  shift,  and  the  rail- 
road would  be  required  to  prove,  either  that  the  com  was  not 
lost  or  abstracted  while  in  its  possession,  or  that  it  was  lost  after 
the  car  left  its  possession  by  being  placed  on  the  side-track. 

In  ordinary  cases,  freight  received  by  a  railroad,  for  trans- 
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portation,  is  to  be  delivered  at  one  of  its  stations.  The  road 
having  an  agent  at  such  station,  who  receives  the  freight  from 
the  train,  and  delivers  it  to  the  consignee,  there  will,  ordinarily, 
be  little  or  no  contest  over  the  matter  of  delivery.  There  be- 
ing, in  such  case,  no  intermediary  agency,  the  question  of  de- 
livery vel  non  is  one  of  simple,  naked  fact,  and  susceptible  of 
easy  proof.  Hence,  few  controversies  are  likely  to  arise  on 
that  question.  But  when,  as  in  this  case,  there  is  an  interven- 
ing period  between  the  time  when  the  railroad  rightfully  parts 
with  the  possession,  and  the  consignee  takes  actual  control — a 
time  when  no  one  exercises  actual  watch  and  ward  over  the 
freight — it  is  not  unreasonable  that  disputes  should  arise,  as  to 
when  the  loss  did  actually  occur.  It  becomes  material  to  in- 
quire, what  proof  it  was  necessary  for  the  plaintiif  to  make, 
before  the  onus  was  shifted  to  the  defendant.  Speaking  on 
this  subject,  Greenleaf,  in  his  work  on  Evidence  (vol.  2,  §  213), 
says;  "If  the  loss  or  non-delivery  of  the  goods  is  alleged,  the 
plaintiff  must  give  some  evidence  in  support  of  the  allegation, 
notwithstanding  its  negative  character."  In  Hutchinson's  ex- 
cellent treatise  on  Carriers  (§  764),  the  principle  is  thus  ex- 
pressed :  "  Although  the  claim  of  the  plaintiff,  in  an  action  for 
the  loss  of  the  goods,  may  rest  upon  negligence,  or  non- 
feasance, and  not  upon  a  positive  misfeasance,  and  would, 
therefore,  seem  to  require  proof  of  a  negative  character,  the 
burden  of  showing  the  loss  is  unquestionably  upon  him,  and 
he  must  give  some  proof  of  the  allegation  of  the  loss,  notwith- 
standing its  negative  character ;  and  if  it  be  out  of  his  power 
to  show  positively  the  loss  of  the  goods,  he  must  at  least  show 
such  circumstances  as  would  create  the  inference  against  the 
defendant  that  they  had  been  lost ;  as,  for  instance,  that  they 
had  been  bailed  to  the  carrier  a  sufficient  length  of  time  to  be 
transported  to  their  destination,  and  had  not  been  there  received 
or  delivered  to  the  person  entitled  to  them,  to  whom  they  were 
consigned."  As  thus  stated,  the  law  casts  on  the  plaintiff  the 
duty  of  proving  non-delivery. —  Woodbury  v.  Frink,  14  111. 
279. 

We  think  much  light  is  shed  on  this  question,  by  the  rule 
which  obtains  where  freight  is  received  by  one  railroad  com- 
pany, to  be  transported  over  its  road,  and  then  delivered  to  an- 
other line  running  in  continuation,  and,  possibly,  to  be  delivered 
successively  from  road  to  road,  until  it  reaches  its  destination. 
We  do  not  gainsay  the  rule,  that  when  the  road  receiving 
such  freight  stipulates  for  its  delivery  at  the  point  of  destina- 
tion, although  beyond  the  terminus  of  its  road,  then  the 
owner  or  consignee  can  hold  the  first  road  responsible  for  the 
non-delivery  at  the  point  of  destination,  no  matter  on  which 
intervenino'  road  the  loss  occurred. — Mobile   <&   Girard  Rail- 
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road  Company  v.  Copeland^  63  Ala.  219.  But  when,  by 
the  terms  of  the  contract,  the  receiving  railroad  stipulates 
to  transport  to  its  terminus,  and  there  to  deliver  to  another 
line  running  in  continuation,  and  that  to  another,  and  so  on, 
as  the  case  may  be,  the  rule  is  differerlt.  If  there  is  a  fail- 
ure to  deliver  the  goods  at  the  point  of  destination,  that,  with- 
out more,  casts  the  onus  on  neither  railroad  to  account  for  the 
loss.  To  recover  against  the  road  receiving  the  freight  with 
such  conditions,  the  plaintiff  must  go  further,  and  prove  a  fail- 
ure of  such  receiving  road  to  deliver  to  the  next  succeeding 
road ;  and  if  the  suit  be  against  either  of  the  other  i-ailroads, 
the  plaintiff  must  prove  both  a  receipt  of  the  freight,  and  a 
failure  to  deliver  it,  either  to  the  next  succeeding  line,  or  at 
the  point  of  destination,  as  the  case  may  be.  Less  than  thi& 
does  not  make  a  prima  facie  case  against  either  railroad  com- 
pany.— Hutch,  on  Carriers,  §§  106,  108,  759.  In  Midland 
Railway  Co.  v.  Bromley^  33  Eng.  Law  &  Eq.  235,  the  suit 
was  against  the  receiving  railway  company,  whose  duty,  under 
the  contract,  was  to  deliver  the  portmanteau,  the  subject  of  the 
suit,  to  another  connecting  railway  company,  the  latter  compa- 
ny to  deliver  it  at  the  point  of  destination.  The  portmanteau 
was  lost,  and  did  not  reach  the  point  of  destination.  The  cause 
was  heard  in  the  court  of  Common  Pleas,  and  the  judges  de- 
livered their  opinions  seriatim.  Jervis,  C.  J.,  said :  "  If  it 
[the  portmanteau]  was  stolen,  or  lost,  by  the  Midland  Railway 
Company,  then  the  defendant's  contract  was  not  performed ; 
but,  if  it  was  stolen  or  lost  by  the  Bristol  and  Exeter  Railway 
Company,  then  it  was  performed.  The  evidence  produced  at 
the  trial  is  consistent  with  each  of  these  suppositions.  It  i& 
as  consistent  with  the  evidence  that  the  portmanteau  was  lost 
or  stolen  by  the  one  company,  as  by  the  other ;  and  therefore  I 
think  there  was  nothing  to  go  to  the  juty,"  Crkswell,  J., 
said :  "  The  plaintiff  has  not  given  any  evidence  of  negli- 
gence on  the  part  of  defendant's  servants."  Williams,  J.y 
said:  "It  lay  on  the  plaintiff  to  have  given  some  proof  of  a 
non-delivery  to  the  Bristol  and  Exeter  Railway  Company.'* 
The  language  of  Crowdeb,  J.,  was:  "'The  onus  was  on  the 
plaintiff  to  show  that  there  had  not  been  a  delivery  of  the 
portmanteau." — See,  also,  GiXbart  v.  Dale,  5  Adolpli.  &  Ell. 
543 ;  Griffiths  v.  Zee,  1  Car.  &  P.  110 ;  Anchor  Line  v.  Dater, 
68  111.  369 ;  Chic.  (&  N.  W.  R.  R.  v.  Northern  Line  Packet 
Co.  70  111.  217. 

In  this  very  case,  the  court  had  charged  the  jury,  "  that  the 
burden  of  proof  w^as  on  the  plaintiff,  to  show  that  he  delivered 
the  corn  to  the  defendant,  which  he  claims  damages  for  in  this 
suit,  and  that  such  corn  was  not  delivered  by  defendant  to  the 
consignee,  at  the  point  of  destination."     This  charge  recognizes 
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the  doctrine,  that  the  ontiyS  is  on  the  plaintiff  to  prove  non- 
delivery to  the  consignee.  Charges  to  the  jury  should  be  given 
in  reference  to  the  tendencies  of  the  testimony,  and  should  be 
construed  in  the  light  thereof.  Thus  construing  the  charge 
first  above  copied,  we  hold  the  Circuit  Court  erred  in  holding, 
by  necessary  implication,  that  the  burden  was  on  the  defendant, 
to  prove  that  the  corn — the  entire  three  hundred  bushels  re- 
ceived— were  in  the  car  when  it  was  delivered  by  being  left  on 
the  side-track  at  Smith's  mill.  As  to  this  question,  under  the 
contract  and  facts  shown  in  this  case,  it  was  the  duty  of  the 
plaintiff,  and  the  burden  was  his,  to  satisfy  the  jury,  that  the 
loss  or  abstraction  had  occurred  while  the  car  was  in  the  con- 
trol of  the  railroad  employes;  in  other  words,  that  the  road  had 
not  delivered  all  the  corn  it  received  from  the  shipper.  By  de- 
livery, we  mean,  placing  the  car  containing  the  corn  on  the 
side-track  agreed  on. 

It  may  be  supposed  the  rule  here  declared  operates  very 
hardly  on  the  consignee,  because  it  requires  him  to  make  proof 
which  is  negative  in  its  nature.  The  opposite  rule  would  ap- 
parently operate  with  equal  oppression  on  the  railroad.  These 
reflections  may  suggest  the  impolicy  of  making  contracts  which 
are  so  liable  to  lead  to  misunderstandings,  and  to  litigation. 
They  can  not  justify  the  overthrow  or  disregard  of  great  legal 
priticiples,  which  are  sanctioned  and  fortifled  by  such  distin- 
guished names.  The  question  of  delivery  vel  non,  or  when  the 
loss,  if  there  was  a  loss,  did  occur,  was  and  is  one  for  the  jury 
to  determine.  Tliey  nmst  form  their  opinion  and  verdict  from 
the  facts  and  circumstances  in  evidence.  In  this,  they  but  per- 
form a  service  often  cast  upon  them,  of  determining  disputed 
controversies  on  testimony  that  is  not,  or  may  not  be  positive, 
or  convincing  beyond  reasonable  doubt.  Satisfactory  convic- 
tion is  the  measure  of  proof  required  in  civil  causes. 

We  are  aware  that,  in  the  rulings  above,  acute  criticism  may 
discover  a  seeming  discrepancy  between  our  ruling  when  this 
case  was  formerly  before  us,  and  the  present  opinion.  See 
opinion  in  this  case  orl  former  appeal,  QQ  Ala.  167.  The  prin- 
ciple there  stated  is  strictly  applicable  to  a  case  where  freight 
is  delivered,  but  is  found  in  a  broken  or  damaged  condition. 
In  such  case,  the  onus  is  evidently  on  the  carrier  to  exculpate 
itself  from  all  blame  in  the  matter  of  the  break  or  damage. 
But  in  this  case  the  question  rests  on  different  principles.  Tiie 
question  is  the  non-delivery  of  the  corn,—  not  the  condition  in 
which  it  was  delivered.  On  this  question,  as  we  have  shown 
above,  the  onus  is  on  the  plaintiff  primarily  to  make  some  proof 
of  the  non-delivery.  This  question,  as  we  have  shown,  being 
a  subordinate  one,  and  of  easy  proof  when  the  freight  is  deliv- 
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ered  at  a  depot,  becomes  very  material  when  the  freight  is  de- 
livered at  a  private  siding,  as  in  this  case. 
Reversed  and  remanded. 


Mobile  Life  Insurance  Co.  v,  Randall. 

Bill  in  Equity  to  Foreclose  Mortgage'  and  Ci'osahill  hy  the 
Wife  of  the  Mortgagor  to  establish  Trust  in  Mortgaged 
Premnises. 

1.  When  trust  in  favor  of  the  v;ife  will  be  established  in  lands  purchased 
by,  and  conveyed  to  the  husband;  protection  to  bona  fide  purchaser. — A 
court  of  equity  will  establish  a  trust  in  favor  of  a  married  woman  in  lands 
purchased  by  the  husband  with  moneys  belonging  to  her  statutory  sepa- 
rate estate,  and  conveyed  to  him,  when  the  facts,  out  of  which  the  trust 
arises,  are  averred  with  distinctness  and  precision,  and,  if  denied  or  not 
admitted,  are  shown  by  clear,  full  and  convincing  evidence ;  but  against 
such  a  trust  a  mortgagee  of  the  husband,  who  stands  in  the  position  of  a 
bona  fide  purchaser  for  value,  and  without  notice  of  the  wife's  equity,  is 
entitled  to  protection. 

2.  When  mortgagee  is  a  jiur chaser  for  value. — A  creditor,  who  accepts 
from  his  debtor  a  note  payable  at  twelve  months,  for  a  debt  past  due, 
thereby  releasing  parties  who  were  sureties  on  the  debt,  and  also  takes 
a  mortgage  on  land  to  secure  the  note,  is  a  purchaser  for  value,  and,  as 
such,  is  entitled  to  protection  against  a  trust  in  favor  of  the  debtor's 
wife,  resulting  from  the  fact  that  the  land  was  purchased  with  moneys 
belonging  to  her  as  her  statutory  separate  estate,  of  which  the  creditor 
had  no  notice. 

3.  When  right  of  action  on  a  debt  is  suspended. — When  a  note,  pavable 
twelve  months  after  date,  is  taken  for  an  existing  debt,  the  right  of  action 
on  the  debt  is  thereby  suspended  until  the  maturity  of  the  note,  although 
there  may  be  no  express  agreement  to  that  effect ;  and  sureties  on  the 
original  debt  are  thereby  released,  unless  they  assented  to  the  arrange- 
ment. / 

Appeal  from  Etowah  Chancery  Court. 

Heard  before  Hon.  N.  S.  Gkaham. 

The  bill  in  this  cause  was  tiled  on  20th  July,  1879,  by  the 
Mobile  Life  Insurance  Company,  a  body  corporate,  against  R. 
O.  Randall  and  Josephine  T.  Randall,  his  wife,  to  foreclose  a 
mortgage  on  land  executed  by  them  to  secure  a  debt  which  the 
husband,  who  held  the  legal  title,  owed  the  complainant.  Mrs. 
Randall  filed  a  cross-bill,  seeking  to  have  a  trust  in  the  land  es- 
tablished in  her  favor,  on  the  ground  that  the  land  was  pur- 
chased with  moneys  belonging  to  her  as  her  statutory  separate 
estate.  The  case  made  by  the  record  is  sufficiently  stated  in 
the  opinion.  On  the  hearing,  had  on  pleadings  and  proof,  the 
chancellor  caused  a  decree  to    be   entered   granting  the  relief 
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prayed   by  the   cross-bill ;  and   that  decree  is  here  assigned  a& 
error. 

Aiken  &  Martin,  for  appellant. 

Denson,  Disque,  &  DuNLAP,  contra. 

(No  briefs  came  to  the  hands  of  the  reporter.) 

BRICKELL,  C.  J.— The  purpose  of  the  cross-bill  filed  by 
Mrs.  Randall  is  to  establish  a  resulting  trust  in  the  mortgaged 

E remises,  upon  the  ground  that  they  were  purchased  by  her 
usband,  the  mortgagor,  with  money,  her  statutory  estate,  held 
by  him  as  trustee,  and  the  conveyance  of  the  legal  estate  taken 
to  himself.  Trusts  of  this  kind  will  be  established  by  a  court 
of  equity,  when  the  facts  from  which  they  arise  are  averred 
with  distinctness  and  precision,  and,  if  denied  or  not  admitted^ 
shown  by  clear,  full  and  convincing  evidence. — Lehmmi  v. 
Lew  is,  62  Ala.  129 ;  Tilford  v.  Torrey,  53  Ala.  120.  There 
would  be  much  of  difficulty  in  tracing  into  the  purchase  of 
the  premises,  upon  the  evidence  found  in  the  record,  a  greater 
sum  than  three  hundred  dollars,  of  the  moneys  of  Mrs. 
Randall,  and  of  fixing  a  lien  or  trust  upon  them  for  an  amount 
exceeding  this  sum.  That  is  unimportant,  however,  for  if  the 
trust  were  fully  and  clearly  established,  the  appellant  stands  in 
the  relation  of  a  hona  fide  purchaser,  without  notice,  entitled 
to  protection  against  it.  * 

There  is  but  little,  if  any,  conflict  in  the  evidence.  Randall, 
the  mortgagor,  was  indebted  to  the  Mobile  Life  Insurance 
Company  in  a  sum  exceeding  twenty-six  hundred  dollars,  the 
debt  having  been  contracted  in  the  course  of  dealings  between 
them  as  principal  and  agent.  The  company  had  security  for 
the  debt  in  the  form  of  a  bond  with  sureties,  wdth  condition 
that  Randall  would  account  for  all  moneys  received  by  him  as 
agent.  Payment  of  the  balance  due  from  Randall  had  been 
demanded  by  the  company,  which  he  was  unable,  or  failed  to 
make.  An  agreement  was  made  that  the  account  should  be 
settled  by  Randall  giving  a  note  for  the  amount,  payable  at 
twelve  months,  with  interest,  and  executing  a  mortgage  to  se- 
cure its  payment.  The  note,  bearing  date  January  13th,  1877, 
and  the  mortgage,  bearing  date  the  15tli  day  of  the  same  month, 
were  executed  at  Gadsden  by  Randall  and  transmitted  to  the 
company  at  Mobile,  with  a  statement  of  the  account,  in  which 
he  credited  himself  with  the  note  as  secured  by  mortgage. 

A  hona  fide  purchaser,  entitled  to  protection  against  prior 
equities  of  which  he  has  no  notice,  is,  according  to  our  decis- 
ions, one  who  gives  value,  yields  up  an  existing  right,  or  changes 
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his  position  for  the  worse,  under  the  belief  that  his  vendor  has 
title,  and  is  entitled  to  convey,  the  belief  being  justified  by  the 
title  papers,  and  all  that  is  at  the  time  apparent  to  him.  When 
there  is  a  concurrence  of  these  facts,  the  purchaser  has  an  eq- 
uity to  protection,  at  least  equal  to  older  equities,  of  which  he 
had  no  notice,  and  is  not  put  upon  inquiry.  The  purchase  need 
not  be  absolute  and  unconditional — it  is  enough  that  value  is 
presently  parted  with,  or  credit  given  on  the  day  of  payment 
of  an  existing  debt  extended,  or  other  securities  released,  and 
the  land  taken  as  a  security. — Boyd  v.  Beck^  29  Ala.  703 ;  Wells 
V.  Morrow^  38  Ala.  125;  Colemanv.  Smithy  55  Ala.  308;  Cook 
V.  Parham,  63  Ala.  456 ;  Thames  v.  Bemhert,  63  Ala.  561;  Thur- 
man  v.  Stoddard,  63  Ala.  336 ;  Whelan  v.  McCreary,  64  Ala. 
319. 

The  distinction  recognized  and  running  through  these  cases 
is,  that  a  mortgagee  taking  a  mortgage  upon  the  sole  considera- 
tion of  a  pre-existing  debt  or  contract,  and  as  mere  additional 
or  collateral  security  for  the  payment  of  the  debt,  or  the  per- 
formance of  the  contract,  is  not  a  honajide  purchaser  for  value — 
he  receives,  but  gives  nothing  in  return  for  the  mortgage.  But 
if  there  is  a  change  in  the  form,  character  and  obligation  of  the 
pre-existing  debt  or  contract — if  the  mortgage  is  accepted  in 
satisfaction,  or,  if  the  debt  is  presently  created,  on  the  faith  of 
the  mortgage,  or  if  the  day  of  payment  is  extended,  or  any 
new  consideration  intervenes,  the  mortgagee  gives  as  well  as 
receives,  and  he  is  a  honajide  purchaser  for  value. — Saffold  v. 
Wade,  51  Ala.  214. 

The  difference  in  the  dates  of  the  note  and  mortgage  is  un- 
important. They  were  given  in  consideration  of  the  agreement 
that  the  account  should  be  settled  by  note  secured  by  mortgage, 
are  parts  of  a  single  transaction,  not  closed  until  they  were  de- 
livered and  accepted  by  the  insurance  company.  Until  delivery, 
neither  note  nor  mortgage  was  of  any  effect,  and  the  delivery 
of  both  was  simultaneous. — Edwards  on  Bills  &  IS^otes,  150 ; 
Coleman  v.  Smith,  55  Ala.  368. 

Nor  do  we  deem  it  important  to  inquire  whether  the  note  was 
taken  in  payment  of  the  pre-existing  debt  due  from  Randall, 
though  the  inferences  and  presumptions  arising  from  the  whole 
transaction  are  hardly  consistent  with  any  other  hypothesis  than 
that  such  was  the  purpose  of  the  parties,  and  such  the  result  con- 
templated. While  it  is  the  general  rule  that  the  mere  giving 
of  a  note  or  bill  for  a  pre-existing  debt  will  not  operate  a  satis- 
faction of  it,  yet,  it  is  as  well  settled  that  the  acceptance  of 
such  note  or  bill  on  time  suspends  the  right  of  action  on  the  orig- 
inal debt,  until  the  note  or  bill  becomes  due,  or  is  dishonored. 
Mooring  v.  Mobile  Marine  Dock  Co.,  27  Ala.  254,  McCraryv. 
Carrington,  35  Ala.  698. 
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When  a  note  or  bill  is  tints  taken  in  consideration  of  a  pre- 
existing debt,  there  may  be  no  express  agreement  that  indul- 
gence shall  be  given  on  the  original  debt,  until  the  maturity 
of  the  note  or  bill ;  nor  an  express  agreement  that  indulgence 
or  forbearance  is  the  consideration ;  the  parties  must  be  pre- 
sumed to  intend  the  legal  consequences  of  their  acts ;  and  as  the 
legal  consequences  are  the  tying  up  of  the  hands  of  the  creditor 
during  the  period  the  right  of  action  on  the  original  debt  is 
suspended,  securing  indulgence  to  the  debtor  for  that  period, 
the  transaction  has  the  legal  effect  it  would  have  if,  in  express 
terms,  it  had  been  stipulated  such  effect  should  result.  The 
creditor  suffers  the  detriment,  the  debtor  obtains  the  bene- 
fit, which  would  be  suffered  or  derived,  if,  in  words,  the  legal 
consequences  of  the  transaction  had  been  expressed  as  matter 
of  agreement. — Hill  v.  Bostick,  10  Yer.  410;  Austin  v.  Curtis, 
31  Yt.  64. 

The  taking  of  the  note  and  mortgage  was  upon  an  agree- 
ment to  give  time  to  Randall  for  the  payment  of  the  balance 
due  from  him  to  the  company.  The  indulgence,  the  extension 
of  the  day  of  payment,  was  the  consideration  moving  him  to 
give  the  note  and  mortgage.  The  security  of  the  mortgage 
was  the  consideration  moving  the  company  to  give  the  longer 
day  for  payment.  This  is  clearly  shown  by  tne  evidence  of 
Randall,  and  of  Friend,  the  secretary  of  the  company.  Ran- 
dall states  that  the  company  desired  payment  of  the  balance 
due  from  him,  but  said  if  he  would  give  ample  security,  he 
might  pay  by  degrees ;  and  that  it  was  agreed  that  the  company 
would  take  the  notes  and  mortgage  in  settlement  of  the  ac- 
count. Friend  states  that  the  company  urged  a  settlement; 
Randall  wanted  time,  and  proposed,  if  it  was  given,  to  secure 
the  debt  by  mortgage.  The  mere  giving  collateral  security  for 
a  debt,  maturing  after  the  debt  is  due  and  payable,  may  not  op- 
erate an  extension  of  time  of  payment,  discharging  sureties  lia- 
ble for  the  payment. —  U.  S.  v.  Hodge,  6  How.  379. 

But  if  the  taking  of  such  security  is  accompanied  with  an 
agreement  that  the  time  of  payment  of  the  original  debt  shall  be 
extended  until  the  maturity  of  such  security,  the  agreement 
must  prevail,  and  the  sureties  will  be  discharged. — Grant  on 
Suretyship,  §  319.  It  would  contravene,  not  only  the  agree- 
ment between  these  parties,  but  all  their  purposes  and  intentions, 
if  it  were  held  that  all  right  of  action  on  the  original  debt  was 
not  at  least  suspended  until  the  maturity  of  the  mortgage. 
The  right  of  action  being  suspended  for  that  period — the  day 
of  payment  extended,  the  sureties  of  Randall  not  assenting  to, 
or  having  notice  of  it,  are  discharged.  There  are,  then,  enter- 
ing into  the  transaction,  not  only  the  consideration  of  the  pre- 
existing debt,  but  two  new  present  considerations — the  exten- 
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sion  of  the  day  of  payment,  and  the  release  of  the  sureties  on 
the  bond.  These  new  considerations  constitute  the  company 
a  honafide  purcliaser  for  value,  entitled  to  protection  against  re- 
sulting trusts,  of  which  they  had  no  notice. 

The  decree  of  the  chancellor  ra  ust  be  reversed,  and  a  decree  here 
rendered  dismissing  the  cross-bill  of  the  appellee,  Josephine  T. 
Randall,  at  her  costs,  and  remanding  the  cause. 


Allied  V.  Elliott. 

Statutory  Real  Action  in  the  Nature  of  Ejectment. 

1.  Proof  of  handwriting  of  subscribing  witness  to  d^ed;  v)hen  inadmis- 
sible.— For  the  purpose  of  proving  the  execution  of  a  deed,  evidence  of 
the  handwriting  of  a  subscribing  witness  is  inadmissible,  when  it  is 
shown  that  the  witness  is  within  the  State.  To  authorize  such  evidence, 
it  is  necessary  to  show  that  the  subscribing  witness  is  dead,  is  out  of  the 
State,  or  is,  for  some  reason,  incompetent  to  testify. 

2.  Execution  of  deed;  proof  of. — Where  the  grantor  in  a  deed  which 
had  been  lost,  the  execution  and  contents  of  which  were  sought  to  be 
proved,  testified  that  he  executed  the  deed  in  the  presence  of  two  sub- 
scribing witnesses,  naming  them,  one  of  whom  was  a  woman,  the  testi- 
mony of  a  witness,  who  had  been  named  by  the  grantor  as  the  other 
subscribing  witness,  that  a  woman  who  was  absent  from  the  State  signed 
the  deed  as  a  witness,  is  competent,  although  it  is  shown  that  the  witness 
testifying  could  neither  write  rior  read  writing.  His  inability  to  write  or 
read  writing  might  impair  the  weight  of  his  testimony,  but  it  would  not 
render  the  testimony  illegal. 

3.  Deed  to  land;  execution  of: — A  deed  to  land,  executed  by  a  person 
who  writes  or  signs  his  name,  is  valid,  if  it  is  attested  by  one  witness 
who  is  able  to  write,  and  does  write  his  name. 

4.  Charge  of  court;  presumption  of  title  to  land. — In  an  action  of 
ejectment  a  charge  instructing  the  jury,  that  "  prior  possession  for  sev- 
eral years,  accompanied  with  the  erection  of  valuable  improvements  and 
other  acts  of  ownership,  raises  a  presumption  of  title,"  asserts  a  correct 
legal  principle ;  and  if  its  tendency  is  to  mislead,  this  calls  for  an  ex- 
planatory charge,  and  is  no  ground  for  reversal. 

Appeal  from  Cullman  Circuit  Court. 

Tried  before  Hon.  LeRoy  F.  Box. 

This  was  a  real  action  under  the  statute  in  the  nature  of 
ejectment,  brought  by  Joseph  Allred  against  David  Elliott,  M. 
G.  Kennedy  and  William  Sandlin,  and  was  tried  on  issue  joined 
on  the  pleas  of  not  guilty  and  the  statute  of  limitations  of  ten 
years.  The  defendants  claimed  title  in  Mrs.  S.  C.  Kennedy, 
Elliott  and  Sandlin  being  her  tenants,  and  M.  G.  Kennedy  her 
husband.  The  land  in  controversy  was  entered  in  1858  by 
Joseph  Knighton,  from  whom  both  parties  claimed,  the  plaintiff 
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through  one  Clayton,  and  Mrs.  Kennedy  directly  from  Knighton. 
The  plaintiff  having  proved  and  read  in  evidence  a  deed  from 
Clayton  to  him,  executed  6th  ]^ovember,  1869,  introduced  the 
deposition  of  Clayton,  whose  testimony  tended  to  shovr,  that  in 
July  or  August,  1868,  he  purchased  the  land  sued  for  from 
Knighton,  and  went  into  possession  under  his  purchase,  and 
under  a  deed  which  Knighton  executed  conveying  the  land  to 
him.  This  deed,  he  testified,  was  attested  by  William  Scott 
and  Mrs.  Martha  Kitchens,  and  was  duly  acknowledged.  The 
deed  was  shown  to  have  been  lost,  and  was  never  recorded. 
The  plaintiff  then  examined  as  a  witness  said  Scott,  who  testi- 
fied that  he  had  signed  the  deed  as  an  attesting  witness  by  his 
mark,  but  this  was  ruled  out  by  the  court  on  defendants'  objec- 
tion. He  further  testified,  that  he  could  neither  write  nor  read 
writing.  The  plaintiff  then  offered  to  prove  by  this  witness, 
"  that  a  woman  who  could  write  and  who  was  absent  from  the 
State,  wh6n  last  heard  of,"  signed  her  name  to  the  deed  as  an 
attesting  witness  at  the  time  it  was  signed  by  Knighton ;  but 
this  was  objected  to  by  tlie  defendants,  their  objection  sus- 
tained, and  the  plaintiff  was  not  allowed  to  make  the  offered 
proof,  and  he  excepted. 

The  defendants  proved  and  read  in  evidence  a  deed  duly  exe- 
cuted by  Knighton  in  1873,  conveying  said  land  to  Mrs.  Ken- 
nedy ;  and  for  the  purpose  of  proving  the  execution  of  a  quit- 
claim deed  to  said  land  by  one  Henderson  in  December,  1873, 
to  the  defendant  Kennedy,  as  husband  and  trustee  of  Mrs.  Sallie 
C.  Kennedy,  the  defendants  "  put  a  witness  on  the  stand  and 
proved  by  him,  against  the  plaintiff's  objection,  the  handwriting 
of  Wm.  F.  Dickinson,  a  subscribing  witness  to  said  paper,  who, 
at  the  time  of  the  trial,  resided  and  was  in  Blount  county,  Ala- 
bama. This  paper  was  not  acknowledged,  probated  or  recorded, 
and  on  the  evidence  alone  as  to  the  handwriting  of  said  sub- 
scribing witness,  the  court  permitted  said  paper  to  go  to  the 
jury,"  and  the  plaintiff  excepted.  As  stated  in  the  bill  of  ex- 
ceptions, this  deed  recited  a  conflict  of  title  to  said  land  be- 
tween Mrs.  Kennedy  and  Clayton,  and  Henderson's  possession, 
and  his  desire  to  vacate  the  same  and  avoid  litigation ;  and  by 
the  deed  he  relinquished  and  gave  up  possession  to  the  de- 
fendant Kennedy,  as  husband  and  trustee.  The  bill  of  excep- 
tions further  states  that  the  evidence  was  conflicting  as  to 
whether  or  not  the  defendant  Kennedy  had  notice  of  plaintiff's 
or  Clayton's  deed,  "  before  he  bought  the  same  for  his  wife,  the 
evidence  showing  that  he  did  buy  the  same  from  Knighton  for 
his  wife,  and  paid  therefor  $50,  in  October,  1873."  The  de- 
fendant Kennedy  also  "  proved  possession  of  said  land  since 
1873,  permanent  improvements  thereon,  and  their  value,  under 
Knighton's  deed  to  Mrs.  Kennedy." 
15 


226  SUPKEME  COURT  [Dec.  Tenn, 

[Allred  V.Elliott.] 

This  being  the  substance  of  the  evidence  introduced  on  the 
trial,  the  court  charged  the  jury,  at  the  written  request  of  the 
defendants,  that  "prior  possession  for  several  years,  accom- 
panied with  the  erection  of  valuable  improvements  and  other 
acts  of  ownership,  raises  a  presumption  of  title ; "  and  to  this 
charge  the  plaintiff  excepted. 

A  judgment  was  rendered  for  the  defendants  on  verdict,  from 
which  the  plaintiff  appealed ;  and  he  here  assigns  the  rulings 
above  noted  as  error. 

•  Harvill  &  DicKmsoN  and  Geo.  H.  Parkek,  for  appellant. 

(1)  That  the  witness  Scott  could  neither  write  nor  read  writing, 
did  not  render  the  offered  evidence  incompetent,  but  was  merely 
a  fact  to  be  considered  by  the  jury  in  weighing  his  testimony. 

(2)  The  subscribing  witness  Dickinson  was  shown  to  have  re- 
sided, and  to  have  then  been  in  Blount  county,  in  this  State. 
Tins  being  the  case,  the  evidence  as  to  his  handwriting  should 
not  have  been  admitted. — Hatfield  v.  Montgomeiy,  2  Port.  58. 

(3)  The  charge  given  does  not  assert  a  correct  legal  proposition 
in  this  case.  Both  parties  claimed  under  documentary  evidence 
of  title,  and  no  rights  were  claimed  by  prescription.  The 
charge  was  well  calculated  to  confuse  or  mislead  the  jury. 

W.  T.  L.  CoFER  and  E.  B.  McGetrick,  contra. — (I^o  brief 
came  to  the  hands  of  the  reporter.) 

STOI^E,  J. — The  testimony  of  the  handwriting  of  the  sub- 
scribing witness  Dickinson,  to  the  deed  purporting  to  be  made 
by  Henderson,  was  inadmissible.  To  authorize  such  evidence, 
it  was  necessary  to  show  the  subscribing  witness  was  dead,  was 
out  of  the  State,  or,  for  some  other  reason,  had  become  incom- 
petent to  testify.— 1  Brick.  Dig.  855-6,  §§  741,  2,  3. 

There  was  an  offer  of  testimony,  by  a  witness  who  could 
neither  write  nor  read  writing,  that  a  woman,  who  was  absent 
from  the  State  when  last  heard  from,  did  write  or  sign  a  second 
deed  offered,  as  a  witness.  This  statement  is  somewhat  indefinite. 
It  probably  pointed  to  Martha  Kitchens  as  the  "woman,"  who, 
according  to  the  testimonj^  of  the  witness  Clayton,  was  one  of 
the  subscribing  witnesses  to  the  deed  from  Knighton  to  him. 
Thus  interpreted,  this  testimony  ought  to  have  been  received. 
Of  course,  the  witness'  inability  to  write,  or  to  read  writing, 
might  impair  the  weight  of  the  testimony  he  gave,  but  it  would 
not  render  it  illegal.  A  deed  executed  by  a  person  who  writes 
or  signs  his  own  name,  is  valid,  if  attested  by  one  witness  who 
is  able  to  write,  and  does  write  his  name. — Code  of  1876, 
§  2145 ;  Steioart  v.  Beard,  69  Ala.  470. 

The  charge  excepted  to  asserts  a  correct  legal  principle. 
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Mastin  v.  Brown,  70  Ala.  235.     If  its  tendency  was  to  mis- 
lead, this  was  a  subject  for  an  explanatory  charge,  but  was  no 
ground  for  reversal. — 1  Brick.  Dig.  344,  §  129. 
Reversed  and  remanded. 


Larkin  v.  Mason. 

Bill  in  Equity  hy  Sureties  on  Adm-inistrator'' s  Bond  to  Enjoin 
Collection  of  Decrees  in  Probate  Court,  and  to  establish 
Equitable  Set-Off s. 

1.  Bill  in  equity  by  sureties  on  administrator^ s  bond  to  enjoin  collectien 
of  decrees  in  probate  court,  and  to  establish  equitable  set-offs;  when  without 
equity;  necessary  parties  defendant;  misjoinder  of  parties  complainant. 
On  the  death  of  M.,  intestate,  his  widow  and  another  quahfied  as  admin- 
istrators of  his  estate  by  executing,  with  sureties,  a  joint  bond.  After- 
wards the  widow  died  intestate,  without  making  settlement  of.  her  ad- 
ministration ;  and  after  her  death  the  surviving  administrator  executed, 
witli  sureties,  an  additional  bond,  and  thereafter  made  a  final  settlement 
of  his  administration,  on  which  decrees  were  rendered  against  him  in 
favor  of  the  widow's  administrator  and  in  favor  of  the  guardian  of  J.  and 
F.,  who  were  the  only  heirs  of  M.  and  also  of  the  widow,  each  for  one- 
third  of  the  balance  ascertained  to  be  due  from  him.  This  balance  re- 
sulted from  a  devastavit  committed  during  the  joint  administration.  The 
decree  in  favor  of  the  widow's  administrator  was  paid  to  him,  and  by 
him  distributed  equally  between  J.  and  F.  After  the  rendition  of  these 
decrees  F.  died  intestate,  free  from  debt,  and  leaving  J.  as  her  only  heir. 
No  executions  having  been  issued  on  the  decrees  within  twelve  months 
from  the  date  of  their  rendition,  J.  and  the  personal  representative  of  F. 
separately  moved  to  revive ;  and  thereupon  the  decree  in  favor  of  J.  was 
revived  only  for  a  small  balance,  the  court  crediting  it  with  $1,000,  as 
paid  by  the  administrator  of  M.  by  the  conveyance  of  land  to  the  com- 
mon guardian  of  J.  &  F. ;  but,  on  appeal  to  this  court,  the  order  of  the 
Probate  Court  was  reversed,  this  court  holding  that  only  one-half  of  said 
amount  should  be  credited  on  J.'s  decree,  and  that  the  balance  should 
have  been  credited  on  the  decree  in  favor  of  F.  The  decree  in  favor  of 
F.  was  revived  for  its  full  amount,  less  $100,  paid  thereon ;  but,  after  re- 
turn of  execution  against  M.'s  administrator  "no  property  found,"  an 
execution  was  issued  against  the  sureties  on  both  bonds  for  the  full 
amount  of  the  decree.  Held,  on  a  bill  filed  by  the  sureties  on  both 
bonds  to  enjoin  the  proceedings  in  the  Probate  Court,  to  have  said  de- 
crees credited  with  the  $100,  and  also  with  the  $1,000  paid  thereon,  and 
to  have  an  account  stated  of  the  amount  of  the  devastavit  committed  by 
the  widow  during  said  joint  administration,  and  such  amount  set  off 
against  said  decrees, 

1.  That  if  the  complainants  were  not  concluded  by  the  failure  of  the 
administrator  of  M.  to  set  up  the  defense  of  payment,  they  had  a  plain 
and  adequate  remedy  by  supersedeas  in  the  Probate  Court,  and  for  this 
reason  their  bill  is  without  equity. 

2.  That  if  such  a  bill  could  be  maintained,  the  personal  representa- 
tive of  M.'s  widow  would  be  a  necessary  party. 
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3.  That  the  additional  bond  having  been  executed  after  the  widow's 
death,  there  was  a  misjoinder  of  parties  complainant. 

Appeal  from  Jackson  Chancery  Court. 

Heard  before  Hon.  N.  S.  Graham. 

The  bill  in  this  cause  was  filed  on  28th  February,  1882,  by 
W.  R.  Larkin,  J.  F.  Martin,  J.  Compton,  W.  B.  Keeble  and 
G.  W.  R.  Larkin  against  James  E.  Mason,  James  M.  Buchanan 
and  J.  B.  Tally,  as  administrator  of  the  estate  of  Frances  W. 
Mason,  deceased  ;  and  its  material  averment^  are  substantially 
as  follows :  On  1st  August,  1861,  Winfield  S.  Mason  departed 
this  life  in  this  State,  intestate,  leaving  him  surviving  Frances 
S.  Mason,  his  widow,  and  Frances  W.  Mason  and  James  E. 
Mason,  his  only  heirs  at  law ;  and  on  14tli  March,  1862,  after 
an  administration  in  chief,  Frances  S.  Mason  and  James  M. 
Buchanan  were  appointed  administrators  de  bonis  non  of  his 
estate  by  the  Probate  Court  of  Jackson  county,  and  thereupon 
qualified  by  executing  a  joint  bond,  with  the  complainants 
W.  B.  Keeble  and  J.  F.  Martin,  as  their  sureties.  In  1863 
Frances  S.  Mason  died,  intestate,  leaving  as  her  only  heirs  at 
law  the  said  Frances  W.  and  James  E.  Mason;  and  one  Hop- 
kins was  by  said  court  appointed  administrator  of  her  estate. 
K^o  settlement  of  her  administration  upon  her  husband's  estate 
was  ever  had.  After  her  death,  Buchanan  executed  an  addi- 
tional bond  as  administrator  of  the  estate  of  Winfield  S.  Mason, 
with  the  complainants,  W.  R.  Larkin,  John  Compton  and  G. 
W.  R.  Larkin,  as  sureties.  On  8th  April,  1868,  Buchanan 
made  a  final  settlement  of  the  estate  of  his  intestate  in  said 
court,  when  it  was  ascertained  that  he  was  indebted  to  the  estate 
in  the  sum  of  $3,100,  and  decrees  were  rendered  against  him 
in  favor  of  the  administrator  of  Frances  S.  Mason,  and  the 
guardian  of  Francis  W.  and  James  E.  Mason,  who  were  then 
minors,  each  for  one-third  of  said  sum.  The  decree  in  favor 
of  the  administrator  of  Frances  S^  Mason  was  paid  in  full ; 
and  afterwards  the  amount  thereof  was  distributed  equally  be- 
tween, and  paid  to  Frances  W.  and  James  E.  Mason.  The 
bill  charges  that  the  whole  of  this  liability  grew  out  of,  and 
was  occasioned  by  waste  and  devastavit  occurring  during  the 
joint  administration  of  Buchanan  and  Frances  S.  Mason  on  the 
estate  of  said  decedent.  Afterwards  Frances  W.  Mason  died, 
intestate,  and  without  debts,  leaving,  as  her  only  heir  at  law  and 
distributee,  the  said  James  E.  Mason ;  and  the  defendant,  J.  B. 
Tally,  was  appointed  the  administrator  of  her  estate.  No  exe- 
cutions were  issued  on  the  decrees  in  favor  of  the  guardian  of 
James  E.  and  Frances  W.  Mason  within  twelve  months  from 
the  date  of  the  rendition  thereof;  and  thereafter  the  said 
Mason  and  the  administrator  of  the  estate  of  Frances  W. 
Mason  separately  proceeded  in  said  court  by  scire  facias  to 
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have  the  decrees  revived.  In  neither  of  these  cases  were  the 
complainants  made  parties.  In  the  proceedings  bj  James  W. 
Mason  tlie  Probate  Court  adjudged  and  declared  that  the  de- 
cree in  favor  of  his  guardian  had  been  satisfied,  except  for  the 
sum  of  $33,  by  a  payment  made  by  Buchanan  in  lands  con- 
veyed by  him  to  the  common  guardian  of  said  minors.  That 
decree  was  afterwards  reversed,  on  appeal  to  this  court,  and  the 
cause  remanded,  this  court  directing,  as  is  averred  in  the  bill, 
that  a  credit  on  said  decree  should  have  been  allowed  only  for 
the  sum  of  $500,  as  of  the  date  of  the  rendition  of  the  decree, 
and  that  $500,  the  balance  of  the  amount  allowed  by  the  Pro- 
bate Court  as  a  credit,  should  be  credited  on  the  decree  in  favor 
of  the  guardian  of  Frances  W.  Mason.  In  the  proceedings 
instituted  by  the  administrator  of  Frances  W.  Mason  an  order 
was  made,  reviving  the  decree  for  the  full  amount  thereof, 
principal  and  interest,  less  a  credit  of  $100,  as  of  the  date  of 
the  decree,  and  that  order  was  afterwards  affirmed  on  appeal  by 
Buchanan  to  this  court.  Tlie  bill  further  avers  that  the  record 
in  that  case  "  did  not  raise  the  question  of  the  right  or  propriety 
of  entering  on  this  decree  the  said  credit  of  one-half  of  the 
$1,000  paid  by  Buchanan  as  aforesaid,  nor  did  said  record  dis- 
close or  show  the  beneficial  interest  in  the  said  decree  to  be  the 
property  of  the  said  James  E.  Mason."  After  the  affirmance, 
an  execution  was  issued  on  the  decree  against  Buchanan  and 
returned  "  no  property  found,"  and  thereupon  an  execution  was 
issued  against  the  complainants  for  the  full  amount  of  the  de- 
cree, principal  and  interest,  without  crediting  the  same  with  the 
$100  to  which  the  Probate  Court  had  declared  it  was  entitled, 
or  with  the  said  sum  of  $500,  the  balance  of  the  payment 
made  by  Buchanan  to  the  guardian  of  James  E.  and  Frances 
W.  Mason  in  land,  after  crediting  a  like  sum  on  James  E. 
Mason's  decree.  It  is  also  averred  that  James  E.  Mason  was 
still  prosecuting  his  proceedings  to  revive,  and  was  seeking  to 
"  disallow  to  their  said  principal,  Buchanan,  the  benefit  of  the 
said  payment  of  $1,000  "  as  a  credit  on  the  decree,  and  only  to 
allow  him  a  credit  thereon  for  $500.  The  bill  prays  that  an 
injunction  be  issued,  enjoining  James  E.  Mason  and  John  B. 
Tally,  as  the  administrator  of  the  estate  of  Frances  W.  Mason, 
deceased,  from  proceeding  further  in  the  enforcement  of  the 
decrees  rendered  by  said  Probate  Court  on  the  settlement  made 
by  the  said  Buchanan  as  administrator  of  the  estate  of  Winfield 
S.  Mason,  deceased;  that  said  decrees  be  credited  with  the 
amounts  paid  thereon  by  Buchanan,  as  above  stated ;  that  an 
account  be  taken  of  the  amount  of  the  devastavit  committed 
during  the  joint  administration  of  the  said  Buchanan  and 
Frances  S.  Mason  on  the  estate  of  Winfield  S.  Mason,  and  that 
it  be  set  off  against  said  decrees ;  and  for  general  relief.     An 
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injunction  was  issued  in  accordance  with  the  prayer  of  the  bill. 
The  defendants,  Tally  and  Mason,  answered  the  bill  under 
oath,  and  incorporated  into  their  answer  a  demurrer,  the  grounds 
of  which  are  sufficiently  indicated  in  the  opinion ;  and  they 
also  moved  to  dismiss  the  bill  for  want  of  equity.  The  cause 
was  submitted  for  decree  on  the  demurrer,  the  motion  to  dis- 
miss, and  also  on  a  motion  to  dissolve  the  injunction ;  and  on 
the  hearing  the  chancellor  caused  a  decree  to  be  entered,  dis- 
solving the  injunction  and  dismissing  the  bill.  That  decree  is 
here  assigned  as  error. 

Robinson  &  Brown,  tor  appellants. 

R.  C.  Hunt  and  W.  H.  Norwood,  contra. 

SOMERVILLE,  J. — It  is  our  judgment  that  the  demurrer 
to  the  bill  in  this  case  was  properly  sustained.  It  was  fatally 
deficient  in  equity  in  several  particulars. 

The  complainants  had  a  plain  and  adequate  remedy  at  law, 
60  far  as  concerns  the  items  of  $100,  and  $500,  alleged  to  have 
been  paid  on  the  judgments  rendered  against  Buchanan. 

If  these  payments  were  made  after  the  revival  of  the  judg- 
ments in  the  Probate  Court  on  the  sci.fa.  proceedings;  or  even 
if  they  were  made  before  such  revivor,  and  the  proposition  can 
be  maintained  that  the  neglect  of  Buchanan  to  set  up  the  de- 
fense of  payment  does  not  conclude  his  sureties,  the  latter 
would  be  entitled  to  a  S'tipersedeas,  arresting  the  issue  of  any 
execution  against  them  on  the  judgment  or  judgments  so  satis- 
fied, save  only  for  the  balance  remaining  due  and  unpaid.  All 
courts  possess  this  inherent  and  necessary  power  to  prevent  the 
abuse  of  their  own  process,  by  quashing  executions  thus  wrong- 
fully and  improvidently  issued,  or  by  superseding  them  pro 
tanto  so  far  as  paid  or  satisfied. — Lockhart  v.  McElroy.,  4  Ala. 
572 ;  Rutland  v.  Pippin,  7  Ala.  469 ;  Dnnlap  v.  Clements, 
18  Ala.  778.  The  power  of  the  Probate  Court  was  clearly 
adequate  to  allow  these  credits  in  favor  of  Buchanan,  had  they 
been  legal  and  proper,  and  been  presented  in  proper  time. 
Mason  v.  Buchanan,  62  Ala.  110. 

The  bill  is  further  defective  in  failing  to  make  the  adminis- 
trator of  the  estate  of  Mrs.  Frances  S.  Mason  a  party  defendant 
to  the  suit.  She  was  a  necessary  party,  in  whose  absence  no 
decree  can  be  justly  rendered.  The  purpose  of  the  suit  is,  in 
part,  to  set  up  against  the  judgments  sought  to  be  enjoined,  an 
equitable  set-off^,  amounting  to  about  one  thousand  dollars,  which 
James  E.  Mason,  the  beneficial  owner  of  these  judgments,  re- 
ceived from  the  estate  of  said  Mrs.  Mason,  who  was  a  co- 
principal  with  Buchanan  on  his  first  administration  bond.  In  ' 
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order  to  authorize  tliis,  if  at  all  permissible,  the  insolvency  of 
Mrs.  Mason's  estate  must  have  been  averred  and  j^roved,  for 
otherwise  such  of  the  complainants  as  were  her  sureties  on  the 
first  bond  could  recover  at  law  by  way  of  contribution  any  sum 
paid  by  them  to  the  use  of  their  principal. — Railroad  Company 
V.Rhodes,  8  Ala.  206;  Belts  v.  Gtmn,  31  Ala.  219;  Tate 
V.  Evans,  54  Ala.  16 ;  2  Brick.  Dig.  p.  433,  §§  165  et  seq. 

We  can  not  see,  furthermore,  that  the  two  Larkins  and 
Compton  were  proper  parties  plaintiff  in  the  suit.  They  were 
sureties  on  the  second  bond  given  by  Buchanan,  and  this  bond 
was  executed  after  the  death  of  Mrs.  Mason.  There  was  no 
privity  therefore  between  these  complainants  and  Mrs.  Mason. 
Their  principal  w-as  Buchanan,  and  none  other.  Conceding 
that  the  other  complainants  were  entitled  to  recover,  in  the  ab- 
sence of  any  proposed  amendment  to  correct  this  misjoinder, 
no  relief  could  be  granted  them  in  this  cause,  arid  the  bill  was 
properly  dismissed.  The  general  rule  in  courts  of  equity  is, 
that  all  of  the  parties  complainant  must  be  entitled  to  relief, 
or  the  suit  must  fail. — James  v.  James,  55  Ala.  525 ;  Vaughn 
V.  Lovejoy,  34  Ala.  437;    Wilkins  v.  Judge,  14  Ala.  135. 

The  decree  of  the  chancellor  will,  however,  be  modified  by 
dismissing  the  bill  without  pt-ejudice,  and,  as  thus  amended^ 
the  decree  will  be  affirmed.  '    . 


Hartsfield  et  al.  v.  Harvoley,  Adm'r. 

Petition  hy  Administrator  for  the  Sale  of  Lands  for  the  Pa/y- 
ment  of  Debts. 

1.  Homestead  exemption  in  favor  of  widow  and  minor  children  under 
§  2840  of  the  Code  of  1876. — The  widow  and  minor  children  of  a  dece- 
dent who,  a  resident  of  this  State,  died  intestate  in  1878,  owning  no 
homestead,  but  occupying  at  the  time  of  his  death  a  rented  dwelling, 
are  entitled,  under  the  provisions  of  section  2840  of  the  Code  of  1876,  to 
a  homestead  exemption  in  a  lot  and  storehouse  in  a  town,  the  only  real 
estate  of  which  the  decedent  died  seized  and  possessed,  and  which  was 
worth  less  than  one  thousand  dollars,  although  the  storehouse  had 
never  been  occupied  as  a  dwelling. 

2.  Same;  when  estate  insolvent,  vests  absolutely. — In  such  case,  the 
estate  of  the  decedent  being  insolvent,  the  exemption  vests  absolutely 
in  the  widow  and  minor  children  under  the  provisions  of  section  2827  of 
the  Code. 

Appeal  from  Sumter  Probate  Court. 

Tried  before  Hon.  W.  R.  DeLoach. 

The  facts  are  sufficiently  stated  in  the  opinion.     The  proof 
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of  the  insolvency  of  the  estate  of  James  M.  Hartsfield,  de- 
ceased, consisted  of  an  admission  of  counsel  that  "  said  estate 
is  insolvent."  It  does  not  appear  from  the  record  when  the 
debts,  for  the  payment  of  which  the  lot  was  sought  to  be  sold, 
were  contracted ;  and  no  question  on  that  point  was  made  in 
the  Probate  Court. 

Thos.  B.  Wetmoee,  for  appellant. — (No  brief  came  to  the 
hands  of  the  reporter.) 

Watts  &  Sons,  with  whom  were  Sprott  &  Altman,  contra. 

(1)  Section  2840  of  the  Code  of  1876  is  a  part  of  an  act  of  the 
legislature  approved  on  9th  February,  187T.  Prior  to  the  ap- 
proval of  that  act  all  the  lands  of  a  decedent,  except  the  home- 
stead allowed  by  law  prior  to  that  time,  were  liable  to  be  sold 
for  the  payment  of  debts.  It  was  only  the  place ,  used  as  a 
homestead  and  occupied  as  such,  that  could  be  held  by  the 
widow  or  minor  children  of  the  decedent.  All  other  lands 
owned  by  him^at  the  time  of  his  death  were  liable  to  the  pay- 
ment of  his  debts.  As  to  debts  contracted  prior  to  the  ap- 
proval of  the  act  of  ,9th  February,  1877,  the  legislature  could 
not  constitutionally  enlarge  the  homestead,  or  extend  it  so  as  to 
embrace  real  estate  not  before  that  time  exempt.  In  order  then 
to  show  that  the  land  now  sought  to  be  sold  for  the  payment  of 
debts,  can  be  selected  as  a  homestead,  it  must  be  shown,  that 
the  debts  were  contracted  after  the  9th  February,  1877.  This 
is  not  shown  by  the  record.  For  the  purpose  of  sustaining  the 
decree  of  the  Probate  Court,  this  court  will  presume  that  the 
debts    were    contracted    prior    to    the   9th   February,    1877. 

(2)  Section  2840  of  the  Code  does  not  seem  to  contemplate, 
that  a  storehouse,  used  for  the  sale  of  goods  at  and  before  the 
death  of  the  deceased,  could  be  selected  as  a  homestead,  but 
only  such  land  as  might  be  used  as  a  dwelling  or  homestead — 
land  Jit  for  a  homestead  for  the  family.  (3)  But  if  a  store- 
house could  be  selected  as  a  homestead  under  that  section  of 
the  Code,  it  would  still  be  liable  to  be  sold  for  the  payment  of 
debts,  subject  to  any  right  of  the  widow  and  childi-en,  which 
could  only  exist  during  the  life  of  the  widow  or  the  minority 
of   the  children.— Code  of  1876,  §  2821. 

STONE,  J. — James  M.  Hartsfield  died  intestate  in  1878,  a 
resident,  at  the  time,  of  the  county  of  Sumter,  State  of  Ala- 
bama. He  left  surviving  him  a  widow  and  minor  children, 
and  his  estate  is  insolvent.  He  owned  no  homestead,  but  oc- 
cupied a  rented  dwelling.  At  the  time  of  his  death  he  owned 
a  lot  and  storehouse  in  the  town  of  Belmont  in  Sumter  county, 
worth  less  than  one  thousand  dollars,  and  he  owned  no  other 
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lands.  The  testimony  values  the  property  at  about  three  hun- 
dred and  fifty  dollars.  The  administrator  petitioned  for  an 
order  to  sell  the  lot  and  storehouse  for  the  payment  of  the  debts 
of  the  estate,  and  the  widow  contested  the  application  on  the 
ground  that  she  selected  the  same  for  a  homestead  under  the 
statute.  The  proof  shows  no  other  material  facts  in  the  case, 
except  that  the  said  storehouse  had  never  been  occupied  as  a 
dwelling.  On  this  ground  it  is  contended  that  the  claim  of 
homestead  is  invalid.  We  think  the  case  falls  directly  within 
the  statute ;  and  the  estate  being  insolvent,  it  vests  absolutely 
in  the  widow  and  minor  children. — Code  of  1876,  §§  2840, 
2827.     The  petition  ought  to  have  been  dismissed. 

Reversed ;  and  proceeding  to  render  the  decree  the  Probate 
Court  should  have  rendered,  it  is  ordered  and  decreed  that  the 
petition  be  dismissed  at  the  costs  of  the  petitioner.  Let  the 
appellee  pay  the  costs  of  appeal  in  the  court  below  and  in  this 
court. 


Tanner  v,  Thomas. 

JBill  in  Equity  to  Quiet  Title  to  Land. 

1.  When  proceedings  to  set  apart  homestead  to  widow  under  §  1738  of 
the  Code  of  1852,  void. — Proceedings  instituted  by  the  widow  of  a  dece- 
dent in  the  probate  court  to  have  set  apart  to  her  a  homestead  exemp- 
tion under  section  1738  of  the  Code  of  1852,  no  part  of  which  contains 
any  description  whatever  of  the  lands  sought  to  be  set  apart  as  exempt, 
but  in  which  blanks  are  left  for  such  description,  are  absolutely  void. 

Appeal  from  Jefferson  Chancery  Court. 

Heard  before  Hon.  Charles  Turner. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Jno.  T.  Terry  and  M.  T.  Porter,  for  appellant. 

Hewitt  &  Walker,  contra. 

(No  briefs  came  to  the  hands  of  the  reporter.) 

SOMERVILLE,  J. — The  bill  in  this  case  is  in  the  nature  of 
a  bill  quia  timet.,  the  purpose  of  which  is  to  quiet  the  title  of  a 
certain  tract  of  land,  the  fee  of  which  is  alleged  to  be  in  the 
appellant.  Tanner,  who  claims  by  purchase  from  one  Catharine 
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Adams,  who  derived  her  title  through  the  medium  of  certain 
proceedings  in  the  Probate  Court  of  Jefferson  county. 

These  proceedings  are  set  out,  as  an  exhibit  to  complainant's 
bill,  in  hcee  verba.  They  originated  by  petition  to  the  court, 
which  seems  to  have  been  filed  in  May,  1866,  by  Catharine 
Adams,  praying  to  have  a  homestead  set  apart  to  her  as  exempt 
under  the  provisions  of  section  1738  of  the  Code  of  1852, 
afterwards  amended  so  as  to  constitute  in  substance  section 
2061  of  the  Revised  Code  of  1867.  The  petitioner  was  averred 
to  be  the  widow  of  one  Richard  Adams,  deceased,  and  the  lands 
were  alleged  to  be  under  five  hundred  dollars  in  value. 

These  proceedings  are  full  of  defects  which  are  utterly  fatal 
to  their  validity,  and  render  them  unquestionably  void. 

Of  these  it  is  only  necessary  to  mention  one.  There  is  no 
description  lohatever  of  the  lands  prayed  to  be  allotted  as  a 
homestead  anywhere  throughout  the  A^-hole  proceedings,  either 
in  the  original  petition  to  the  Probate  Court,  or  in  the  report 
of  the  three  commissioners  who  were  appointed  to  lay  off  and 
set  apart  the  same,  or  in  the  final  judgment  of  the  court  con- 
firming the  report. 

The  court  for  this  reason,  to  say  nothing  of  others  equally 
fatal,  had  no  jurisdiction  of  the  case,  and  its  judgment  is  a 
nullity. — Freeman  on  Judgments,  §§  117,  123,  264;  Wilbum 
V.  McCalley,  63  Ala.  436,  and  cases  cited  on  page  445. 

The  judgment  would  also  be  void  for  uncertainty.,  owing  to 
the  hlanh  left  in  it,  which  was  never  filled  by  inserting  a  de- 
scription of  the  lands.  There  was  no  method  by  which  these 
lands  could  be  legally  identified,  and  a  judgment  or  decree  of 
this  character  can  be  regarded  as  possessing  no  more  legal  effi- 
cacy than  so  much  waste  paper. — Freeman  on  Judgments, 
§§  50-52,  54;  Spence  v.  Sinmums.,  16  Ala.  828;  Gayle  v.  Sin- 
gleton, 1  Stew.  566. 

The  demurrer  w^as,  without  doubt,  properly  sustained,  and 
there  was  no  error  in  dismissing  the  bill  of  appellants. 

Affirmed. 


Tarrance  v.  Hatfield. 

Action,  on  ProTnissory  Note. 

1.  Promissory  note;  when  consideration  not  illegal. — ^Vhere  a  party, 
after  having  taken  steps  to  secure  public  lands  as  a  homestead  under  the 
acts  of  Congress  commencing  with  section  2289  of  the  Revised  Statutes, 
and  after  having  made  improvements  thereon  by  erecting  houses,  etc.,  at 
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the  end  of  two  years,  abandons  all  intention  of  securing  the  lands  as  a 
homestead,  and  executes,  on  the  back  of  his  preliminary  certificate,  a  re- 
linijuishment  of  his  claim  to  the  Government,  and  sells  the  improvements 
he  had  erected  thereon  to  another,  delivering  to  him  his  certificate  with 
the  relinquishment  endorsed  thereon,  and  possession  of  the  lands,  such 
a  transaction  is  not  a  sale  of  an  imperfect  pre-emption  or  homestead  right, 
and  a  note  made  by  the  purchaser  for  the  purchase-money  is  not  tainted 
with  illegality. 

2.  Same;  when  not  within  the  statute  of  frauds. — Nor  does  such  a  con- 
tract in  any  way  oflfend  the  statute  of  frauds. 

Appeal  from  Cleburne  Circuit  Court. 

Tried  before  Hon.  W.  L.  Whitlock. 

This  was  an  action  on  a  promissory  note  brought  bj  H.  Hat- 
field against  H.  Tarrance  and  G.  W.  Alexander.  The  defenses 
relied  on  in  the  court  below  were,  in  substance,  (1)  that  the 
note  was  founded  on  an  illegal  consideration,  in  that  it  was  a 
sale  of  an  imperfect  pre-emption  or  homestead  right,  and,  there- 
fore, violative  of  the  statutes  of  the  United  States;  and  (2)  that 
the  note  was  void  under  the  statute  of  frauds.  The  trial  re- 
sulted in  a  verdict  and  judgment  for  the  plaintiff,  and  from  the 
judgment  the  defendants  appealed.  The  facts  are  sufficiently 
stated  in  the  opinion. 

Aiken  &  Martin,  for  appellants,  cited  Cot  Aran  v.  McCoy  ^  33 
Ala.  65 ;  Pettifs  Adm'r  v.  Pettifs  Distributees,  32  Ala.  288  \ 
Lindseyv.  Veasy,  62  Ala.  421;  Code  of  1876,  §  2121,  Sub.  4. 

Ellis  &  Martin  contra.  (No  brief  came  to  the  hands  of 
the  reporter.) 

STONE,  J. — The  defense  attempted  in  this  case  misappre- 
hends the  nature  of  the  contract  declared  on.  The  consideration 
of  the  note  was  not  an  interest  in  land,  nor  was  it  a  sale  of  a 
homestead  or  pre-emption  right.  Hatfield  neither  claimed,  nor 
attempted  to  sell  either.  Pollard  had  taken  steps  to  secure  the 
lands  as  a  homestead,  under  the  acts  of  Congress,  commencing 
with  section  2289  of  the  Eevised  Statutes.  He  had  made  im- 
provements by  erecting  houses,  clearing  lands,  etc. ;  and  at  the 
end  of  two  years,  he  abandoned  all  intention  of  securing  the 
lands  as  a  homestead,  and  executed  a  relinquishment  of  all  claim 
to  acquire  title  to  said  lands.  This  relinquisliraent  was  made 
totlie  United  States,  and  was  indorsed  on  the  preliminary  certifi- 
cate of  entry,  which  he  had  taken  out  under  section  2290.  He 
sold  his  improvements  to  Hussey,  tui'ued  over  the  possession  to 
him,  and  also  delivered  to  him  the  primary  certificate  of 
entry,  with  the  surrender  to  the  Government  indorsed  thereon. 
Hussey  held  possession  one  year  and  then  sold  the  improve- 
ments to  Tarrance,  delivered  to  him  the  possession,  and  also  sur- 
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rendered  to  him  the  indorsed  certificate  of  entry  he  had  received 
from  Pollard.  He  also  sold  Tarrance  some  other  chattels,  which, 
with  the  improvements,  constitute  the  consideration  of  the  note 
sued  on.  The  expressed  consideration  of  the  note  is  "labor 
received." 

The  effect  of  this  transaction  was,  to  again  expose  the  lands 
to  entry  as  a  homestead,  for  that  is  the  effect  of  a  surrender  by 
the  homestead  occupant  to  the  Government,  if  made  before 
final  proof  of  occupancy  is  perfected.  But  the  evidence  of 
that  surrender  was  in  the  possession,  first,  of  Hussey,  and  then 
of  Tarrance,  so  that  no  one  could,  within  the  time  allowed  for 
perfecting  the  entry,  have  again  entered  the  lands  as  a  home- 
stead. L^Q, priTYia  facie  impress  of  the  transaction  is,  that  both 
Hussey  and  Tarrance  successively  contemplated  securing  the 
lands  by  entry  as  a  homestead,  and  Tarrance  did  so  secure  the 
three  forties,  the  improvements  on,  and  possession  of  which  he 
obtained  from  Hussey.  The  actual  sale,  then,  was  of  the  im- 
provements— the  products  of  the  labor  which  had  been  be- 
stowed— and*  which,  whoever  became  the  owner  of  the  freehold, 
would  get  the  benefit  of.  That  precise  thing  appellant  bar- 
gained for,  and  he  does  not  pretend  he  failed  to  obtain  it.  This 
contract  in  no  way  offended  the  statute  of  frauds,  nor  was  it  a 
sale  of  an  imperfect  pre-emption  or  homestead  right. — Scoggin 
V.  Slater,  22  Ala.  687;  Ca^sell  v.  Collins,  23  Ala.  676.  PeUit 
V.  Pettit,  32  Ala.  288,  and  Lindsey  v.  Veasy,  62  Ala.  421,  were 
actual  sales  of  land  before  the  title  was  perfected,  were  viola- 
tions of  the  express  provisions  of  the  acts  of  Congress,  and 
were,  consequently,  governed  by  principles  entirely  different. 
We  think  there  was  nothing  illegal  in  the  consideration  shown 
in  this  case.  All  the  rulings  of  the  Circuit  Court  to  which  ex- 
ceptions were  taken,  relate  to  the  subjects  discussed  above,  and 
the  rulings  were  in  accordance  with  our  views. 

Affirmed. 


Savery  v.  Moore. 

Statutory  Real  Action  in  the  Nature  of  Ejectment. 

1.  Admissibility  of  evidence — AVhere,  in  an  action  of  ejectment,  the 
defendant  relied  on  adverse  possession  by  himself  and  his  father,  under 
whom  he  claimed,  as  a  defense,  a  letter  written  by  his  father  to  the 
plaintiff  during  the  time  covered  by  the  claim  of  adverse  possession,  re- 
cognizing in  the  plaintiff  an  interest  in  or  control  over  a  lot  of  land, 
which  the  other  evidence  in  the  cause  pointed  to  as  the  lot  sued  for,  al- 
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though  not  described  or  otherwise  indicated  in  the  letter,  is  competent 
evidence  for  the  plaintiff,  as  tending  to  show  that  the  possession  relied 
on  was  not  adverse. 

2.  Same. — Where,  in  such  case,  a  witness  in  his  deposition,  after  tes- 
tifying that  during  the  time  covered  by  the  claim  of  adverse  possession, 
he  occupied  a  house  on  the  lot  in  controversy,  which  he  had  rented  from 
the  defendant's  father,  further  stated  that  he  heard  defendant's  father 
say  that  the  lot  was  the  property  of  some  person,  whose  name  he  did 
not  remember,  and  that  he,  defendant's  father,  had  authority  to  build 
the  house,  and  then  appropriate  half  of  the  rents  to  his  own  use  for  the 
trouble  of  building  and  renting ;  and  in  a  subsequent  part  of  his  testi- 
mony he  used  this  language :  "  I  think  the  name  of  the  party  to  whom 
he  [defendant's  father]  said  the  lot  belonged  was  Alfred  Moore,"  when 
the  plaintiff's  name  is  Frederick  B.  Moore, — held,  that  the  testimony 
was  competent  evidence,  as  tending  to  rebut  the  alleged  continuity  of 
adverse  jjossession  on  the  part  of  defendant ;  and  that  the  fact  that  the 
witness  improperly  designated  the  alleged  owner  of  the  lot  as  Alfred 
Moore,  went  only  to  the  identity  of  the  party  named,  which  was  a  ques- 
tion of  fact  for  the  jury,  there  being  other  evidence,  from  which  the  jury 
might  justly  infer  a  mere  mistake  of  name  or  recollection  in  the  matter. 

3.  Same. — As  evidence  tending  to  show  such  identity,  the  testimony 
of  another  witness  is  competent,  which  is  to  the  effect  that  he  had  re- 
sided in  the  town  in  which  the  lot  was  situated  a  number  of  years,  and 
knew  of  only  one  family  by  the  name  of  Moore,  who  had  ever  resided  in 
said  town  ;  that  in  this  family  there  were  several  boys,' one  of  whom  was 
the  plaintiff,  and  that  no  member  of  the  family  was  named  Alfred. 

4.  Wlien  charge  properly  refused. — A  charge  which  ignores  an  impor- 
tant feature  of  the  evidence  in  a  cause,  and  for  that  reason,  is  misleading, 
is  properly  refused,  although  it  may  assert  a  correct  proposition  of  law. 

Appeal  from  Talladega  Circuit  Court.  '    • 

Tried  before  Hon.  LeBoy  F.  Box. 

This  was  a  statutory  real  action  in  the  nature  of  ejectment, 
brought  by  Frederick  B.  Moore  against  John  A.  Savery,  to  re- 
cover possession  of  a  certain  lot  of  land  in  the  town  of  Talla- 
dega, and  was  commenced  on  30tli  January,  1874.  The  de- 
fendant pleaded,  in  short  by  consent,  (1)  not  guilty ;  (2)  the 
statute  of  limitations  of  ten  years,  and  (3)  the  statute  of  limi- 
tations of  twenty  years ;  and  the  cause  was  tried  on  issue  joined 
on  these  pleas.  I^To  documentary  evidence  of  title  was  intro- 
duced on  the  trial  by  either  party,  both  parties  relying  on  pos- 
session, and  the  defendant  claiming  under  his  father,  Joseph 
N.  Savery. 

The  plaintiff  examined  as  a  witness  one  Jackson,  who  testi- 
fied that  he  was  in  possession  of  the  lot  in  controversy  during 
the  years  1859  and  1860,  and  "used  the  same  as  a  store-house ; 
and  that  he  made  arrangements  with,  and  rented  said  lot  from 
plaintiii  in  Wetumpka,  Alabama,  who  gave  witness  a  letter  to 
Joseph  N.  Savery,  defendant's  father,  in  reference  to  the  mat- 
ter ;  that  the  letter  was  sealed,  and  witness  did  not  know  what 
it  contained,  but  when  he  gave  the  letter  to  Joseph  N.  Savery 
in  Talladega,  he  said  it  was  all  right,  and  immediately  put 
witness  in  possession  of  the  lot,"  where  he  remained  about  two 
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years,  and  paid  rent  to  plaintiff ;  that  during  that  time  Joseph 
N.  Savery  never  demanded  the  rents  of  witness,  and  that  when 
he  left,  he  turned  the  key  over  to  Joseph  N.  Savery.  The, 
plaintiff  read  in  evidence  the  deposition  of  one  Mitchell,  who 
testified,  in  substance,  that  during  the  year  1857,  he  was  a 
member  of  a  firm  engaged  in  the  carriage  business  in  Tallade- 
ga, who  occupied  a  new  building  which  had  been  built  on 
the  lot  in  controversy  by  Joseph  ]S^.  Savery,  from  whom  they 
rented.  He  further  testified  that  he  heard  said  Savery  say  that 
the  lot  was  the  property  of  some  person,  whose  name  witness 
did  not  remember,  and  that  "  he  had  authority  to  build  the 
house,  and  then  appropriate  half  of  the  rents  to  his  own  use 
for  the  trouble  of  building  and  renting."  To  this  declaration 
by  Savery  the  defendant  objected,  but  his  objection  was  over- 
ruled, and  he  excepted.  In  the  witness'  answer 'to  a  succeeding 
interrogatory,  he  said :  "  I  think  the  name  of  the  party  to 
whom  he  [Savery]  said  the  lot  belonged,  was  Alfred  Moore." 
To  this  answer  the  defendant  objected,  but  his  objection  was 
overruled,  and  he  excepted.  The  plaintiff  also  examined  as  a 
witness  one  Riley,  who  testified,  in  substance,  that  he  had  re- 
sided in  Talladega  a  number  of  years,  and  that  he  knew  of 
only  one  family  by" the  name  of  Moore,  who  had  ever  resided  in 
said  town,  that  in  this  family  there  were  several  boys,  one  of 
whom  was  the  plaintiff,  and  that  no  member  of  the  family  was 
named  Alfred.  To  the  testimony  of  this  witness  the  defen- 
dant objected,  but  his  objection  was  overruled  and  he  excepted. 
The  plaintiff  also  proved  and  read  in  evidence  a  letter  bearing 
date,  December  2d,  1866,  written  by  Joseph  N.  Savery  to  the 
plaintiff,  which  was  as  follows  :  "  Myself  and  your  father  have 
been  trading  about  a  lot,  and  I  have  commenced  building  on 
it,  and  one  Thomas  W.  Sullivan  has  been  kicking  up  lots  of 
fuss  about  it.  I  want  you  not  to  make  any  arrangement  about 
it  with  him.  'Now,  as  he  will  write  you  to-night,  I  expect,  be 
careful  how  you  talk  to  him  about  it.  So  no  more."  To  the 
introduction  of  this  letter  the  defendant  objected  on  the  ground, 
among  others,  that  it  was  not  shown  to  have  any  reference  to 
the  lot  in  controversy  in  this  suit ;  but  the  court  overruled  his 
objection,  and  he  excepted.  The  testimony  of  the  witnesses 
for  the  defendant  tended  to  show  that  the  defendant  and  his 
father,  Joseph  I^.  Savery,  had  been  in  the  open,  adverse  and 
continuous  possession  of  the  lot  sued  for  since  the  year  1850, 
they,  during  such  possession,  claiming  title  to,  and  exercising 
acts  of  ownership  over,  said  lot. 

The  court,  at  the  request  of  the  plaintiff  in  writing,  gave 
three  charges  to  the  jury,  the  substance  of  which  is  given  in 
the  opinion.  To  the  giving  of  each  of  these  charges  the  de- 
fendant duly  excepted.     The  defendant  requested  the  court  in 
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writing  to  charge  the  jury,  in  substance,  that  when  the  statute 
of  Hmitations  begins  to  run  in  favor  of  a  party,  it  continnes  to 
run  from  such  date ;  and  tliat  if  they  believed  from  the  evi- 
dence tliat  tlie  statute  commenced  to  run  in  defendant's  favor 
in  1850,  the  war  did  not  stop  it,  but  that  the  period  covered 
thereby  would  merely  have  to  be  deducted  in  making  the  esti- 
mate of  time.  This  charge  the  court  refused  to  give,  and  the 
defendant  excepted. 

A  judgment  was  rendered  in  favor  of  the  plaintiff  on  ver- 
dict, from  which  the  defendant  appealed;  and  the  rulings 
above  noted  he  here  assigns  as  error. 

BowDEN  &  Knox  and  Bkadfokd  &  Bishop,  for  appellant. 

Parsons  &  Parsons,  contra. 

SOMERYILLE,  J.— We  find  no  error  in  the  record.  The 
letter  from  J.  N.  Savery,  the  father  of  defendant,  written  to 
the  plaintiff,  Moore,  was  properly  admitted  in  evidence.  In 
connection  with  the  other  testimony  in  the  cause,  it  tended  to 
show  that  the  plaintiff  had  some  sort  of  interest  in,  or  control 
over  the  lot  in  controversy,  at  sometime  prior  or  up  to  its  date, 
which  was  December  2,  1866.  It  was  also  competent  to  rebut 
the  alleged  continuity  of  adverse  possession  on  the  part  of  the 
defendant. 

So  likewise  with  the  testimony  of  the  witness  Mitchell,  which 
was  clearly  competent  for  the  same  purpose.  The  fact  that  he 
improperly  designated  the  alleged  owner  of  the  lot  as  Alfred 
Moore  went  only  to  the  identity  of  the  party  named,  which 
was  a  question  of  fact  for  the  jury.  There  was  other  evidence 
from  which  the  jury  might  justly  infer  a  mere  mistake  of  name 
or  recollection  in  the  matter.  The  testimony  of  the  witness 
Riley  was  also  pertinent  to  establish  this  identity,  alleging 
that  there  was  but  one  family  by  the  name  of  Moore  resident 
in  the  community  about  that  time,  which  was  the  family  of 
plaintiff's  father. 

Mitchell's  assertion  embodying  the  expression,  "  I  tldrik  the 
name  of  the  party,  to  whom  he  [Savery]  said  the  lot  belonged, 
was  Alfred  Moore,"  was  not  the  averment  of  a  mere  opinion. 
It  was  manifestly  intended  as  an  averment  of  his  best  recollec- 
tion, especially  when  taken  in  connection  with  the  antecedent 
declaration  disclaiming  any  positive  recollection  about  the  mat- 
ter.    It  is  often  so  used  in  common  parlance. 

The  several  charges  given  by  the  court  were  free  from  error. 
They  merely  asserted  in  effect  the  well  settled  principles,  that 
the  possession  of  the  tenant  is  that  of  the  landlord,  and  that 
every  tenant  is  estopped  from  denying  his  landlord's  title,  until 
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he  first  yields  possession  of  the  rented  premises ;  and  that  the 
statute  of  limitations  would  not  commence  to  run,  under  the 
facts  of  this  case,  until  there  was  an  adverse  possession  on  the 
defendant's  part,  asserted  openly,  notoriously  and  continuously. 
There  was  evidence  from  which  the  jury  could  have  inferred 
the  relation  of  landlord  and  tenant,  and  the  charges  were  other- 
wise supported  by  the  evidence. 

The  charge  requested  by  the  defendant  may  have  asserted  a 
correct  proposition  of  law,  but  it  was  properly  refused,  because 
it  ignored  one  important  feature  of  the  testimony  in  the  cause, 
and  was  for  this  reason  misleading.  It  excluded  from  the  con- 
sideration of  the  jury,  entirely,  the  testimony  of  the  witness 
Mitchell  and  others,  tending  to  show  a  tenancy  on  the  part  of 
Savery,  and  a  recognition  by  him  of  a  title  in  the  plaintiff. 

Affirmed. 


Robinson  v,  Pebworth. 

Bill  in  Equity  pursuing  Trust  Funds  invested  in  Land,  ajid 
to  have  the  Land  sold  for  Payment  thereof. 

1.  Devastavit  by  guardian;  trustee  in  invitum. — Where  a  guardian,  hav- 
ing purchased  a  lot  of  land,  partly  for  cash,^  and  partly  on  credit,  used 
his  ward's  money  in  making  the  cash  payment,  taking  the  title  in  his 
own  name,  and  securing  the  unpaid  purchase-money  by  mortgage  on  the 
lot, — held,  that  in  thus  using  the  ward's  money,  he  committed  a  devasta- 
vit; and  that  his  vendor,  having  received  the  money  with  a  knowledge 
of  its  trust  character,  thereby  became  a  trustee  in  invitum. 

2.  When  husband  acts  as  agent  for  his  wife. — The  deed  to  the  guar- 
dian having  been  executed  by  husband  and  wife,  the  latter  being  a  free 
dealer,  in  usual  form,  and  the  mortgage  taken  in  the  name  of  the  hus- 
band, reciting  the  debt  as  due  to  him,  while  the  land  belonged  to  the 
wife,  but  the  fact  of  her  ownership  does  not  appear  on  the  face  of  the  pa- 
pers, nor  was  otherwise  made  known, — held  that  the  husband,  in  mak- 
ing the  sale,  acted  as  the  agent  of  his  wife,  and  that  she  ratified  the  agen- 
cy by  joining  in  the  execution  of  the  deed. 

3.  When  notice  to  the  husband  is  notice  to  the  wife. — In  such  case,  after 
a  sale  of  the  lot  under  a  power  contained  in  the  mortgage,  at  wiiicli  it 
was  bid  off  by,  and  conveyed  to  a  third  party,  who  acted  merely  for  the 
wife,  and  who  subsequently  executed  a  conveyance  to  her,  and  after  a 
recovery  of  the  lot  by  the  wife  in  an  action  of  ejectment,  on  bill  filed  by 
the  ward,  seeking  to  subject  the  lot  to  sale  for  the  payment  of  the  money 
which  was  paid  to  the  husband  by  the  guardian,  it  was  further  held  that 
notice  to  the  husband  was  notice  to  the  wife,  and  that  she  could  claim  no 
higher  rights,  or  greater  exemptions,  than  her  husband  could  have 
claimed,  if  the  lot  had  been  his  property. 

4.  When  party  not  a  bona  fide  purchaser. — The  lot  having  been  the 
property  of  the  wife,  and  the  aebtiorthe  unpaid  purchase-money,  though 
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payable  on  its  face  to  the  husband,  having  been  in  fact  due  to  her,  when 
she,  tlirough  another,  made  the  purchase,  she  simply  bought  mortgaged 
property  in  payment  of  her  debt;  and  hence,  beiiig  charged  with  notice 
of  the  ward's  prior  equity,  she  did  not  thereby  become  a  bona  fide  pur- 
chaser. 

5.  Savie. — But  if  the  lot  had  been  the  property  of  the  husband,  and 
the  purchase-money  secured  by  the  mortgage  had  been  due  to  him,  the 
testimony  in  reference  to  the  consideration  of  the  wife's  purchase,  merely 
showintr  that  it  was  a  "  large  amount "  which  the  husband  owed  her,  is 
wholly  insufficient  to  establish  a  valuable  consideration  parted  with  by 
her,  or  even  to  establish  a  bona  fide  indebtedness  from  the  husband  to 
her,  so  as  to  affect  the  rights  of  creditors,  or  third  parties. 

6.  When  plea  of  res  adjudicata  not  sustained  by  the  proof. — The  testi- 
mony introduced  in  support  of  a  plea  of  res  adjudicata,  interposed  as  a 
defense  to  the  bill  in  this  case,  is  held  to  be  "entirly  too  meagre  to  show 
that  the  same  matters  were  in  issue,  and  a  final  decree  pronounced  on 
their  sufficiency  as  a  ground  of  relief." 

7.  When  ward  not  estopped  from  pursui7ig  funds  invested  by  the  guar- 
dian, by  proceedings  on  final  settlement  of  the  guardianship. — Where  a 
guardian,  having  purchased  a  lot  of  land,  partly  for  cash,  and  partly  on 
a  credit,  used  his  ward's  funds  in  making  the  cash  payment,  taking  the 
title  in  his  own  name,  and  securing  the  impaid  purchase-money  by  mort- 
gage on  the  lot,  which  was  afterwards  foreclosed  under  a  power  of  sale 
contained  therein,  and  purchased  by  one  charged  with  notice  of  the  trust 
character  of  the  funds  used  in  making  the  cash  payment,  the  fact  that 
the  guardian  on  final  settlement  of  his  guardianship  did  not  receive  a 
credit  for  the  funds  so  used,  but  a  decree  was  rendered  therefor  against 
him  and  his  sureties,  which  had  not  been  satisfied,  does  not  estop  the 
ward  from»pursuing  the  funds  into  the  lot  in  which  they  were  invested, 
and  from  subjecting  the  lot  to  sale  for  the  payment  thereof. 

at  Same;  estoppel  a  reasonable  doctrine. — "Estoppel  in  such  cases  is 
a  reasonable  doctrine,  and  simply  means  that  you  shall  not  take  the 
fruits  of  an  illegal  transaction,  and  afterwards  set  the  transaction  aside 
as  illegal — in  other  words,  that  you  shall  not  be  heard  to  claim  both  un- 
der and  against  the  same  title." 

Appeal  from  Montgomery  Chancery  Court. 

Heard  before  Hon.  d  no.  A.  Foster. 

In  1871,  $1,400  was  paid  into  tlie  Probate  Court  of  Mont- ' 
ffomery  county,  belonging  to  Samuel  M.,  William  D.,  Thomas 
H.  and  Mary  F.  Pebworth,  who  were  then  minors,  without  guar- 
dian. Afterwards,  in  May,  1871,  Mrs.  Frances  A.  Pebworth, 
the  mother  of  said  minors,  was  appointed  tlieir  guardian  by 
said  court,  and,  after  qualifying  as  such  by  executing  bonds 
with  Patrick  Robinson  and  Robert  H.  Knox  as  her  sureties  there- 
on, she  was  paid  said  money.  Mrs.  Pebworth  and  Knox  were 
then  insolvent,  and  have  since  continued  to  be  so.  On  20th 
May,  1871,  Mrs.  Pebworth  purchased  from  Patrick  Robinson 
an  improved  lot  in  the  city  of  Montgomery  for  $1,500,  and  he 
and  his  wife,  Margaret  Robinson,  executed  to  her  a  deed  there- 
to. This  deed  was  made  to  "  Frances  A.  Pebworth,  guardian  " 
of  said  minors,  naming  them.  Of  tlie  purchase-money  $1,200 
was  paid  in  cash  by  Mrs.  Pebworth  to  Mr.  Robinson,  and  for 
tlie  balance  she  made  her  note,  payable  to  him  twelve  months 
after  date,  with  interest.  To  secure  this  note  she  also,  on  the 
16 
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same  day,  executed  to  him  a  mortgage  on  the  lot  which  she  had 
purchased,  with  a  power  of  sale.  In  this  mortgage,  in  the 
granting  clause,  she  styles  herself  guardian  of  said  minors,  and 
It  is  recited  therein  that  she  executed  the  same  "by  virtue  of 
an  order  this  day  granted  me  to  this  effect  by  the  Prol)ate 
Court."  The  substance  or  purport  of  this  order  is  not  further 
stated  in  the  mortgage,  nor  is  it  set  out  in  the  record.  In  fact, 
this  lot  was  at  the  time  of  these  transactions  the  property  of 
Mrs.  Robinson,  it  having  been  conveyed  to  her  in  1854,  by  one 
Samuel  Murrell ;  but  the  fact  of  her  ownership  does  not  appear 
either  from  the  deed  or  mortgage  above  mentioned.  In  May, 
1877,  the  mortgage  was  foreclosed  by  a  sale  under  the  power 
contained  therein,  and  at  the  sale  a  third  party  bid  in  the  prop- 
erty for  an  amount  sufficient  to  pay  the  mortgage  debt  and 
expenses  of  sale ;  received  a  conveyance  of  the  lot  executed  by 
Robinson,  and  afterwards  executed  a  deed  conveying  the  lot  to 
Mrs.  Robinson.  Afterwards  Mrs.  Robinson  commenced  a  suit 
in  ejectment  against  Mrs.  Pebworth  for  the  possession  of  the 
lot,  and  in  1878,  recovered  a  judgment  therefor,  no  defense 
having  been  made*  Jo  the  suit.  Lnderawrit  issued  on  this 
judgment  Mrs.  Robinson  was  put  into  possession  of  the  lot,  and 
she  was  in  possession  thereof  wh.en  this  suit  was  commenced. 

The  bill  in  this  cause  was  tiled  on  6th  February,  1879,  by 
the  above  named  w^ards,  two  of  whom  had  attained  their  majjpr- 
ity,  against  Patrick  Robinson  and  his  wife,  Mrs.  Pebworth,  and 
the  purchaser  at  the  mortgage  sale,  in  which  it  is  charged  that 
Robinson  fraudulently  colluded  with  ^rs.  Pebworth  to  obtain 
possession  of  their  money ;  that  the  latter  was  appointed  their 

fuardian  in  pursuance  of  an  agreement  between  Robinson  and 
Irs.  Pebworth  to  the  effect,  that  if  she  would  agree  to  pur- 
chase said  lot  from  him  with  complainants'  money,  at  the  price 
for,  and  on  the  terms  at  which,  it  was  purchased,  as  above 
stated,  he  would  become  her  bondsman  as  guardian  of  com- 
plainants ;  that  in  further  pursuance  of  the  agreement,  the  pur- 
chase was  made,  the  money  paid,  and  the  deed  and  mortgage 
executed ;  that  the  price  paid  for  the  lot  was  greatly  in  excess 
of  its  true  value  ;  and  that  the  purchaser  at  the  mortgage  sale, 
while  ostensibly  buying  the  lot  for  himself,  in  fact  bid  it  in  for 
Mrs.  Robinson.  The  prayer  of  the  bill  is  for  an  account, 
for  a  lien  on  the  lot,  for  a  sale  thereof  for  the  payment  of  what 
may  be  ascertained  to  be  due  the  complainants,  growing  out  of 
their  guardian's  devastavit,  and  for  general  relief.  The  bill 
waived  answers  under  oath  by  all  the  defendants  except  Mrs. 
Pebworth,  who  was  required  to  answer  under  oath. 

Mrs.  Pebworth  answered  under  oath  admitting  substantially 
the  agreement  between  herself  and  Robinson,  as  set  up  in  the 
bill,  but  denying  any  intentional  fraud  on  her  part.     The  other 
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defendants  filed  a  "joint  and  separate"  answer,  denying  the  al- 
leged agreement  and  the  fraud  charged  in  the  bill,  and  that 
Robinson  had  in  any  way  procured  Mrs.  Pebworth's  appointment 
as  guardian  of  complainants ;  and  averring  that  the  sale  of  the 
lot  and  the  other  transactions  connected  with  the  lot  following 
the  sale,  were  had  and  made  in  good  faith,  and  that  the  lot  was 
worth  the  price  at  which  Mrs.  Pebworth  bought  it.  Other  de- 
fenses are  set  up  in  their  answer,  which  are  sufiiciently  indi- 
cated in  the  opinion. 

Touching  the  plea  of  res  adjudicaia  incorporated  in  the  joint 
answer  of  Robinson  and  others,  mentioned  in  the  opinion,  the 
evidence  introduced  at  the  hearing  show'ed  that  in  1873,  the 
exact  time  not  stated,  the  complainants  in  the  bill  in  this  cause, 
all  of  whom  were  then  minors,  suing  by  their  next  friend,  filed 
a  bill  in  said  court  against  Patrick  Robinson  and  Mrs.  Pebworth ; 
and  that  the  bill  and  all  the  other  papers  belonging  to  the  file 
in  that  cause  had  been  lost  or  mislaid.  It  was  shown  by  sworn 
copies  of  the  docket  and  minute  entries  in  that  cause,  that  Mrs. 
Pebworth  answered  the  bill  on  4th  December,  1873,  and  on 
the  8th  of  that  month  Patrick  Robinson  demurred  to  the  bill ; 
that  on  ii4tli  January,  1874,  a  decree  was  entered  sustaining 
Robinson's  demurrer,  and  allowing  forty  .days  within  which 
to  amend,  and  that  at  the  November  term,  1875,  the  cause  was 
dismissed  at  the  costs  of  the  complainants'  next  friend.  The 
only  proof  offered  of  the  purpose  and  contents  of  the  bill,  and 
of  the  other  pleadings  in  the  cause,  was  the  testimony  of  Pat- 
rick Robinson,  who,  after  showing  the  filing  of  the  bill  and  his 
demurrer  thereto,  and  the  identity  of  the  parties,  testified  as 
follows:  "I  had  advertised  said  real  estate  for  sale  under  said 
mortgage,  and  complainants,  by  their  next  friend,  Daniel  H, 
Workman,  filed  said  bill  against  me  to  restrain  the  sale  of  said 
realty  under  the  mortgage"  The  bill  alleged  substantially  that 
the  money  with  which  the  property  was  bought  belonged  to 
the  minor  heirs,  and  that  said  Frances  A.  Pebworth,  in  order  to 
induce  me  to  become  surety  on  her  official  bond  as  guardian, 
agreed  to  invest  $1,200  of  their  said  money  in  said  realty,  and 
that  it  was  in  consideration  of  said  agreement  that  I  became  her 
surety.  The  bill  alleged  collusion  and  fraud  between  me  and 
Frances  A.  Pebworth,  and  made  her  a  party  defendant  to  said 
bill.  Mrs.  Pebworth  answered  the  bill,  but  I,  through  my  at- 
torney, demurred,  but  I  do  not  know  upon  what  grounds.  The 
demurrer  was  sustained  and  the  bill  dismissed.  This  is,  accord- 
ing to  my  best  recollection,  the  substance  of  the  subject-matter 
of  said  suit,  and  the  same  matters  are  involved  in  this  suit. 
The  same  relief  was  prayed  in  both  cases." 

It  was,  by  written  agreement  of  the  parties,  admitted  that  Mrs. 
Pebworth  made  final  settlements  of  her  guardianships  of  com- 
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plainants  in  the  Probate  Court  on  28th  February,  1874,  and 
thereon  decrees  were  rendered  against  her  in  favor  of  each  of 
her  wards  for  $823.16 ;  that  on  said  settlements  no  credit  was 
allowed  her  "  for  the  money  alleged  to  have  been  invested  in 
the  land  in  controversy ;"  that  the  complainants  and  the  guar- 
dian ad  litem  who  represented  them  on  said  settlements, 
"had  full  knowledge  of  said  purchase  of  the  land  in  contro- 
versy, and  of  the  manner  and  means  of  said  purchase ;"  that 
decrees  were  also  duly  rendered  for  said  amounts  against  Rob- 
ert H.  Knox,  and  Patrick  Robinson,  as  her  sureties,  but  no  ex- 
ecutions had  issued  either  against  the  guardian  or  her  sureties ; 
and  that  said  decrees  still  remained  of  full  force,  and  were  un- 
satisfied. The  other  facts  necessary  to  an  understanding  of  the 
opinion  are  sufficiently  stated  therein. 

On  the  hearing,  had  on  pleadings  and  proof,  the  chancellor, 
being  of  opinion  that  the  complainants  were  entitled  to  relief,  en- 
tered a  decree  of  reference  as  to  the  amount  due  them ; 
and,  at  a  subsequent  day  of  the  same  term,  on  the  report 
of  the  register,  ascertaining  that  ''the  amount,  including 
principal  and  interest  to  date,  of  the  funds  in  the  hands  of  the 
defendant,  Frances  A.  Pebworth,  which  belonged  to  the  com- 
plainants, in  this  cause,  and  which  she  paid  to  the  defendant, 
Patrick  Robinson,  on  the  purchase  of  the  lands  mentioned  in 
this  case,  is  $2,153.86,"  a  decree  was  entered,  ordering  a  sale  .of 
the  lot  for  the  payment  of  said  amount. 

The  above  mentioned  decrees  are  here  assigned  as  error. 

Rice  &  Wiley,  for  appellants. 

Jno.  Gindrat  Winter  and  Gunteb  &  Blakey,  contra. 

STONE,  J.— The  testimony  as  to  whose  money— $1,200— 
was  employed  in  making  the  first  or  cash  payment  in  the  pur- 
chase of  the  lot,  all  points  in  one  direction,  and  shows  conclu- 
sively that  it  was  the  money  of  the  complainants,  all  of  whom 
were  then  minors,  some  of  very  tender  years.  So,  we  have  no 
difficulty  in  reaching  the  conclusion  that  the  chancellor  found, 
and  rightfully  found,  that  fact  in  favor  of  complainants. 

The  next  inquiry  is,  did  Robinson,  when  he  received  the 
money,  know  it  was  the  property  of  complainants.  Frances 
A.  Pebworth,  from  whom  Robinson  received  the  money,  moth- 
er of  complainants,  was  then  their  guardian,  and  Robinson  was 
one  of  her  sureties.  The  testimony  on  this  question  is  not  en- 
tirely in  harmony,  but  we  think  the  weight  of  it  is  decidedly 
in  favor  of  the  proposition,  that  in  negotiating  and  effecting  the 
sale  of  the  lot,  Robinson  was  informed  and  knew  that  the  mon- 
ey of  the  wards  was  to  be  used  in  making  the  cash  payment. 
Vol.  lxxi. 
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There  is  a  preponderance  of  the  oral  testimony  on  that  side ;  and 
if  sncli  was  not  the  understanding,  why  was  the  deed  made  to 
Mrs.  Pebworth,  styling  her  guardian,  and  why  did  she  sign  the 
mortgage  in  the  same  way?  The  mortgage  on  its  face^ shows 
that  it  was  given  "  by  virtue  of  an  order  this  day  granted  me 
to  this  effect  by  the  Probate  Court."  Guardians,  it  is  true, 
may  invest  the  money  of  their  wards  in  real  estate ;  but  the  ti- 
tle must  be  taken  in  the  name  of  the  ward.  —  Code,  §§  2788-9. 
And  under  certain  conditions,  the  Probate  Court  may  direct  the 
•sale  of  the  ward's  property  for  re-investment. — Ih.  2785.  There 
is  nothing  to  show  this  purchase  was  made  under  either  of 
these  provisions ;  and  the  title  was  made,  not  to  the  wards,  but 
to  Mrs.  Pebworth.  The  Probate  Court  had  no  power  to  au- 
thorize the  guardian  to  give  a  mortgage.  Why  should  this 
clatise  have  been  inserted  in  the  mortgage,  if  Mrs.  Pebworth 
was  purchasing  in  her  own  right,  and  with  her  own  money? 
In  his  testimony  Mr.  Robinson  says:  "All  I  can  recollect  in 
reference  to  the  order  of  the  Probate  Court  referred  to  in  said 
mortgage  is,  that  I  was  unwilling  to  sell  said  realty  unless  1  was 

protected  in  the  sale  thereof She  said  that  she  Avanted 

to  invest  the  money  for  the  benefit  of  the  heirs — the  particulars 
of  the  conversation,  however,  I  can  not  recollect.  She  said  she 
would  get  an  order  of  the  Probate  Court  to  protect  me  fully." 
We  may  again  ask,  why  all  this,  if  Mrs.  Pebworth  was  not  dealing 
— confessedly  dealing — with  trust  funds?  We  can  not  doubt 
that  when  Mr.  Robinson  negotiated  and  concluded  the  terms 
of  the  sale,  he  had  notice  and  knowledge  that  the  moneys  of  the 
complainant-wards  were  to  be,  and  were  used  in  the  purchase. 

In  thus  using  the  trust  funds  confided  to  her,  Mrs.  Pebworth 
committed  a  devastavit :  and  when  Pobinson  received  it,  know- 
ing its  trust  character,  he  constituted  himself  a  trustee  in  inm- 
tum  of  that  fund. — Lee  v.  Zee,  67  Ala.  406. 

The  lot  in  controversy  was  originally  the  property  of  Mrs. 
Pobinson.  The  title  deed  is  in  evidence,  and  it  shows  that  the 
title  was  in  her.  The  testimony  is  that  she  was  a  free  dealer. 
But  there  is  nothing  in  the  proof  of  the  negotiation,  nor  in  the 
title  papers  executed,  which  tends  to  show  the  lot  was  sold  as 
the  property  of  Mrs.  Robinson.  Neither  the  deed  nor  mort- 
gage mentions  who  is  the  owner.  The  deed  is  in  usual  form 
by  husband  and  wife,  and  the  mortgage,  reciting  a  debt  to  Pat- 
rick Robinson,  conveys  the  lot  back  to  him,  to  secure  its  pay- 
ment. But  we  need  not  consider  the  effect  of  this.  The  most 
that  can  be  made  of  it  is,  that,  in  making  the  sale,  Robinson 
acted  as  the  agent  of  his  wife.  She  ratified  the  agency,  by  join- 
ing in  the  execution  of  the  deed  to  Mrs.  Pebwortli.  The  testi- 
mony fails  to  show  any  other  act  of  hers,  or  any  word  spoken 
by  her,  throughout  not  only  the  sale,  but  the  foreclosure  pro- 
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ceedings  and  conveyances,  afterwards  had  and  performed.  In 
such  case  notice  to  the  agent  is  notice  to  the  principal ;  and 
Mrs.  Robinson  can  claim  no  higher  rights  or  greater  exemptions, 
than  her  husband  could  claim,  if  the  sale  had  been  made  by 
him  of  his  own  property. —  White  v.  King,  53  Ala.  162 ;  Le 
Neve  V.  LeNeve,  3  Atk.  646;  Clark  v.  Fuller,  39  Conn.  238; 
Wade  on  Kotice,  §679 ;  Bank  of  Milford  v.  Town  of  Milford^ 
36  Conn.  93;  The  Distilled  Spirits,  11  Wall.  356. 

It  is  claimed,  in  the  next  place,  that  when  Mrs.  Robinson  pur- 
chased at  the  foreclosure  sale,  she  was  a  hona  fide  purchaser 
without  notice,  and,  therefore,  she  acquired  a  good  title,  not- 
withstanding any  equity  the  complainants  may  have  had ;  it 
not  being  shown  she  had  actual  notice  of  such  equity.  There 
are  several  answers  to  this  argument.  In  the  first  place,  the 
lot  had  been  her  property,  and  the  debt  for  the  unpaid  purchase- 
money,  although  on  its  face  payable  to  her  husband,  was  in  fact 
due  to  her.  When  she,  through  another,  made  the  purchase,  she 
simply  bought  mortgaged  property,  in  payment  of  a  debt  due  to 
her.  She  parted  with  no  new  consideration,  for  she  neither  paid, 
nor  ought  to  have  ]5aid  any  thing  on  her  purchase.  Such  pur- 
chase would  give  Robinson  no  right  to  claim  a  credit  on  any 
debt  he  might  owe  to  Mrs,  Robinson,  for  the  purchase-money 
was  not  due  to  him,  but  to  her.  A  mortgagee,  charged  with  no- 
tice of  a  prior  equity,  can  not  become  a  hona  fide  purchaser,  by 
buying  the  mortgaged  property  at  a  foreclosure  sale  made  for 
his  benefit. 

But  if  the  purchase-money  had  been  due  to  Patrick  Robin- 
sou,  the  testimony  in  this  case  is  insufficient  to  establish  Mrs. 
Robinson's  claim  of  hona  fide  purchase  without  notice.  In  Loeh 
V.  Meters,  63  Ala.  243,  the  consideration  of  the  purchase  was  a 
credit  for  the  amount  on  a  pre  existing  indebtedness  from  the 
seller  to  the  buyer,  by  account.  We  held  that  to  constitute 
a  purchase,  so  as,  in  the  absence  of  notice,  to  cut  oil  equities, 
something  valuable  must  be  parted  witli,  or  some  fixed  liability 
incurred;  something  advanced,  given  up,  or  lost  on  the  part  of 
the  transferee.     We  held  the  defense  in  that  case  insufficient. 

The  only  evidence  bearing  on  this  question  in  this  case  is 
that  of  Patrick  Robinson,  as  follows:  "Isold  the  property  at 

mortgage  sale  to for  about  $450.     He  acted  for  Mrs. 

Margaret  Robinson,  my  wife,  to  whom  he  conveyed  said  prop- 
erty. I  owed  my  wife  a  large  amount,  and  this  was  the  con- 
sideration I  received  for  said  deed  to ,  and  of  the  deed 

from to  Mrs.   Robinson,     There  was  no  money  or 

checks  used."  This  is  wholly  insufficient  to  establish  a  valua- 
ble consideration  parted  with,  or  even  to  establish  a  hona  fide 
indebtedness  from  Mr.  Robinson  to  his  wife,  so  as  to  affect  the 
Vol.  lxxi. 


1881.J  OF  ALABAMA.  247 

[Robinson  v.  Pebworth.] 

rights  of  creditors,  or  third  parties. — Hubbard  v.  Allen,  59  Ala, 
283.  ^     ^  • 

There  is  a  plea  of  res  adjudicaia  interposed  as  a  defense  in 
this  case.  The  testimony  is  entirely  too  meagre  to  sliow  that 
the  same  matters  were  in  issue,  and  a  final  decree  pronounced 
on  their  sufficiency  as  a  ground  of  relief. — Shorter  v.  81iem)ard, 
33  Ala.  648;  Smith  v.  Wert,  64  Ala.  34;  McBryde  v.  Rhodes, 
69  Ala.  133. 

The  defendant,  by  an  amendment  to  the  answer,  sought  to 
obtain  a  recoupment  for  the  value  of  the  rents  of  the  lot,  while 
it  was  occupied  by  Mi'S.  Pebworth.  It  is  a  sufficient  answer  to 
this,  that  the  record  contains  no  testimony  whatever  of  the  val- 
ue of  the  rents,  and,  on  the  reference  before  the  register,  the 
defendants  offered  no  testimony  on  any  question.  And  the 
record  shows  no  exceptions  filed  to  the  report  of  the  register. 
This  question  is  not  raised  by  any  ruling  of  the  court  below. 

It  is  contended  for  appellant — defendant  below — that  by 
electing  to  charge,  and  charging  Mrs.  Pebworth,  the  guardian, 
with  the  entire  sum  of  money  received  by  her  as  guardian,  the 
complainants  must  be  held  to  have  abandoned  the  right  to  pur- 
sue the  money  into  the  lot  in  which  it  was  invested.  It  should 
be  borne  in  mind,  that  in  this  case  Kobinson,  and  through  him 
his  principal,  Mrs.  Robinson,  if  she  received  the  money,  stand 
charged  in  invitum  with  the  duty  of  accounting  for  the  trust 
fund.  Fixing  a  liability  on  the  true  guardian,  Mrs.  Pebworth, 
was  a  condition  precedent  to  the  right  to  trace  that  fund  into 
property  it  may  have  been  invested  in ;  for,  if  Mrs.  Pebworth 
committed  no  devastavit,  then  no  one  can  be  charged  as  a 
trustee  in  invitu7n.  The  effect  of  the  ascertained  facts  in  this 
case  is,  to  fix  a  liability  alike  on  the  legal  guardian,  and  on  any 
other  who  received  the  money,  charged  with  notice  of  its  trust 
character  and  misuse;  and  the  pursuit  of  it  against  one,  before 
satisfaction  is  obtained,  opposes  no  obstacle  to  its  prosecution 
against  another,  or  against  property,  liable  for  its  payment. 
Thames  v.  Ilerhert,  61  Ala.  340;  Zee  v.  Zee,  67  Ala.  406.  Es- 
toppel in  such  cases  is  a  reasonable  doctrine,  and  simply  means 
that  you  shall  not  take  the  fruits  of  an  illegal  transaction,  and 
afterwards  set  the  transaction  aside  as  illegal.  In  other  words, 
that  you  shall  not  be  heard  to  claim  both  under  and  against  the 
same  title. — Butler  v.  O'Brien,^  Ala.  316;  Morris  v.  Hall, 
41  Ala.  510;  McReynolds  v.  Jones,  30  Ala.  101. 

If  there  is  any  implication  in  the  case  of  J^hite  v.  Cosart 
(not  reported),  which  opposes  the  views  above,  it  was  unneces- 
sary and  is  unsound.  That  case  went  off  on  the  authority  of  Pres- 
ton V.  McMillan,  58  Ala.  84. 

Affirmed. 
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Eureka  Company  v.  EdT^^ards. 

Bill  in  Equity  to  Cancel  Deed  executed  hy  Minors,  as  a  Cloud 
upon  CoTwplainanf s  Title. 

1.  Rule  as  to  review  of  chancellor^ s  findings  on  facts. — The  rule  estab- 
lished in  this  court  in  re\newing  the  findings  of  the  court  of  chancery  on 
facts,  is  to  affirm,  unless  clearly  convinced  of  error;  but  if  so  convinced, 
to  reverse. 

2.  Declarations  hy  grantor  in  deed,  made  after  its  execution  ;  when  in- 
admissible.— Declarations  by  a  grantor  in  a  deed  to  land,  conveying  an 
absolute  title  in  fee  simple,  made  after  the  deed  was  executed,  as  to 
what  his  intentions  were  in  its  execution,  are  inadmissible  to  establish  a 
trust  in  favor  of  third  parties,  inconsistent  with  the  terms  of  the  deed, 
or  to  otherwise  vary,  affect  or  impair  the  rights  of  the  grantee  under  it. 

3.  Deed  by  infant ;  what  necessary  to  a  ratification. — To  constitute  a 
binding  ratification  of  a  deed  to  lands  executed  by  an  infant,  after  he  be- 
comes of  age,  there  must  be  some  positive  act,  knowingly  done,  affirm- 
ing the  conveyance,  or  which  is  inconsistent  with  the  right  to  repudiate 
it ;  mere  inaction,  unless  for  a  time  sufficient  to  perfect  a  bar,  is  insuffi- 
cient. 

4.  E.recutory  contracts  of  infants  ;  may  he  avoided  without  tendering 
back  v:hat  ivas  received  under  the  contract. — If  an  infant,  on  becoming  of 
age,  disaffirms  an  executory  contract,the  adult  purchaser  or  contractor 
being  then  forced  to  become  the  actor,  to  have  the  contract  performed, 
the  quondam  infant  is  under  no  conditions  or  limitations  in  asserting  the 
invalidity  of  the  contract ;  the  contract  being  voidable,  and  he  making 
timely  election  to  avoid  by  pleading  his  minority,  his  defense,  if  sustained 
by  the  proof,  will  prevail,  without  his  tendering  back  anything  he  may 
have  acquired  or  received  under  the  contract. 

5.  Executed  contracts  of  infants ;  when  tender  essential  to  relief  in 
equity. — But  if  the  contract,  as  in  this  case,  is  executed,  the  rule  in 
equity  is  different.  Then  the  quondam  infant,  or  any  one  asserting  claim 
in  his  right,  must  become  the  actor ;  and  coming  into  court  in  quest  of 
equity,  he  must  do,  or  offer  to  do  equity,  as  a  condition  on  which  relief 
will  be  decreed  him ;  and  hence,  if  the  money  or  other  valuable  thing 
received  by  the  infant  be  still  in  esse,  and  in  the  possession  of  the  infant 
or  of  the  party  seeking  relief  in  his  right,  a  bill  seeking  to  avoid  the  con- 
tract need  not  tender,  or  offer  to  produce  or  pay,  as  the  case  may  be. 

6.  Same ;  when  tender  not  required. — Where,  however,  as  in  tiiis  case, 
the  infant  executed  a  deed  to  lands  sold  by  him,  and  received  and  con- 
sumed the  purchase-money  during  his  infancy,  a  bill  averring  this  fact, 
filed  by  one  claiming  the  land  under  a  deed  executed  by  the  infant,  after 
he  had  attained  his  majority,  to  have  the  first  deed  cancelled  as  a  cloud 
upon  his  title,  need  not  tender  back  the  purchase-money  received  by  the 
infant. 

7.  First  point  decided  in  Martin  v.  Martin,  35  Ala.  560,  held  unsound. 
The  first  principle  decided  in  Martin  v.  Martin,  35  Ala.  560,  is  not  sup- 
ported by  the  authorities  cited,  or  by  principle. 

8.  Adverse  possession ;  what  necessary  to  avoid  deed  to  land. — To  avoid 
a  deed  to  land  on  the  ground  that  the  land  was  in  the  adverse  possession 
of  another  at  the  time  the  deed  was  executed,  there  must  be  an  actual 
adverse  holding  under  claim  of  right. 
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9.  When  notice  of  deed  of  infant,  which  he  had  disaffirmed,  by  a  pur- 
chaser from  infant  aftei-  he  attained  his  majority,  immaterial. — Where  an 
infant,  for  a  valuable  consideration,  which  he  received  and  used  during 
his  minority,  executed  a  deed  to  lands,  and  disaffirmed  it,  and  sold  and 
conveyed  the  lands  to  another,  after  he  became  of  age,  the  disaffirmance 
of  tlie  first  deed  destroyed  all  the  claim,  both  legal  and  equitable,  vested 
in  the  grantee  thereunder,  and  left  in  him  no  pretense  of  any  equity  to 
assert  against  the  later  purchaser ;  and  hence,  the  fact  that  such  pur- 
chaser had  notice  of  the  first  deed  was  immaterial. 

10.  When  notice  material. — It  is  only  when  there  is  a  prior  right,  legal 
or  equitable,  that  notice,  actual  or  constructive,  becomes  material  to  in- 
tercept or  dominate  an  after  acquired  title. 

'  Appeal  from  Tuscaloosa  Chancery  Court. 
Heard  before  Hon.  Thomas  Cobbs. 

On  12th  May,  1860,  Jesse  B.  W.  Burgin,  being  then  seized 
and  possessed  of  the  north  east  quarter  of  section  31,  township 
20,  range  5  west,  sold  and  conveyed  the  same  to  his  mother, 
Mary  T.  Burgin ;  and  on  26th  May,  1863,  Mary  T.  Burgin,  by 
deed  with  covenants  of  warranty,  convej'ed  this  land  in  fee 
simple  to  Ann  Judson  Burgin,  and  Joseph  Burgin,  the  young- 
est children  of  Jesse  B.  W.  and  Mary  Burgin,  his  wife,  said 
grantees  then  being  minors  of  tender  years.  This  deed  recites 
a  consideration  of  $800,  but  was  in  fact  voluntary.  On  12th 
June,  1869,  a  deed  was  executed  by  Mary  Burgin,  widow  of 
Jesse  B.  W".  Burgin,  then  deceased,  Joseph  Burgin,  Ann  Jud- 
son Thrasher,  formerly  Ann  Judson  Burgin,  and  her  husband, 
and  the  other  children  and  heirs  at  law  of  Jesse  B.  W.  Burgin, 
deceased,  to  Giles  Edwards  and  others,  conveying  certain  min- 
eral rights  in  said  land.  The  bill  in  this  cause  w^as  filed  on  8th 
March,  1879,  by  the  Eureka  Company,  a  body  corporate,  against 
Oiles  Edwards  and  the  other  grantees  in  the  deed  of  June  12, 
1869,  and  others,  claiming  title  to  said  land  under  the  said  Jo- 
seph Burgin  and  Ann  Judson  Thrasher,  by  deeds  executed  af- 
ter the  execution  of  the  deed  of  June  12,  1869;  charging  that 
at  the  time  of  the  execution  of  said  deed  the  said  Joseph  Bur- 
gin and  Ann  Judson  Thrasher  were  seized  and  possessed  of 
said  lands  in  their  own  exclusive  right;  that  they  were  then 
minors,  and  that,  shortly  after  they  attained  their  majority, 
they  refused  to  ratify  or  confirm  the  deed,  but  that,  in  fact, 
they  then  disaffirmed  and  disavowed  it ;  and  praying  that  the 
deed  be  cancelled  as  a  cloud  upon  complainant's  title.  This 
title  is  as  follows :  (1)  Deed  from  Ann  Judson  Thrasher  and 
her  husband  to  L.  Y.  McDougal,  dated  26th  April,  1872,  con- 
veying an  undivided  one-half  interest  in  said  land,  but  except- 
ing the  iron  ore  therein,  the  principal  part  of  the  minerals 
conveyed  by  deed  of  12th  June,  1869;  (2)  deed  from  Ann 
Judson  Thrasher  (in  which  her  husband  did  not  join)  to  Robert 
McDougal,  dated  16th  September,  1873,  conveying  an  undi- 
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vided  one-half  interest  in  all  the  iron  ore  in  said  land;  (3)  deed 
from  Robert  and  L.  V.  McDougal  to  John  Salmons,  dated 
30th  March,  1874,  convejing  the  west  half  of  said  quarter  sec- 
tion ;  (4)  deed  from  Joseph  Burgin  and  wife  to  John  Salmons, 
dated  28th  March,  1874,  conveying  the  east  half  of  said  quar- 
ter section ;  (5)  deed  from  John  Salmons  and  wife  to  the  Eu- 
reka Company,  dated  1st  November,  1876,  conveying  the  whole 
of  said  quarter  section ;  (6)  deed  from  Ann  Judson  Thrasher  and 
her  husband  to  the  Eureka  Company,  dated  15th  March,  1877, 
conveying  said  land.  This  deed  was  made,  as  shown  by  its  re- 
citals, to  correct  the  defective  execution  of  the  deed  to  Robert 
McDougal,  of  date  16th  September,  1873,  and  for  an  addition- 
al moneyed  consideration.  (7)  Deed  from  Joseph  C.  Burgin 
and  wife,  and  Robert  McDougal  and  L.  V,  McDougal,  his  wife, 
to  the  Eureka  Company,  dated  25th  September,  1879,  convey- 
ing said  land.  This  deed  was  executed,  as  shown  by  its  recitals, 
to  cure  defect  in  complainant's  title,  growing  out  of  the  fact 
that  the  former  deeds  executed  by  said  grantors  conveyed  de- 
signated parts  of  said  land,  instead  of  their  undivided  half  in- 
terests therein  ;  the  conveyances  having  been  thus  executed  on 
account  of  a  parol  partition  between  Burgin  and  McDougal, 
made  prior  to  the  execution  of  their  respective  deeds  to  Sal- 
mons. 

Giles  Edwards  and  his  associates  answered  the  bill,  averring 
that  the  deed  from  Mary  T.  Burgin  to  Joseph  Burgin  and  Ann 
Judson  Thrasher,  was  in  fact  executed  to  them  in  trust  and  for  the 
beneiit  of  all  the  children  of  her  son,  Jesse  B.  W.  Burgin, 
and  that  for  this  reason  all  of  said  children  joined  in  the  exe- 
cution of  the  deed  of  June  12th,  1869 ;  that  the  said  Joseph 
and  Ann  Judson  were  of  full  age  when  they  executed  said 
deed ;  and  insisting  on  the  validity  of  their  deed,  and  its  prior- 
ity over  any  rights  the  complainant  may  have  in  the  minerals 
conveyed  to  them  thereby.  Said  defendants  asked  that  their  an- 
swer be  taken  and  considered  as  a  cross-bill,  thereby  praying,  inter 
alia,  that  the  complainant  be  perpetually  enjoined  from  setting 
up  any  claim  to  the  minerals  in  and  upon  said  land,  and  from 
interfering  with,  or  hindering  them  from  the  full  and  complete 
enjoyment  of  their  mineral  rights  therein. 

It  was  not  controverted  that  McDougal,  Salmons  and  the 
complainant,  at  the  dates  of  their  respective  purchases,  had 
notice  of  the  existence  of  the  deed  to  Edwards  and  his  asso- 
ciates, of  date  June  12,  1869.  The  record  contains  no  evi- 
dence showing  that  Joseph  Burgin  and  Ann  Judson  Thrasher 
ratified  the  said  sale  and  conveyance  to  Edwards  and  his  asso- 
ciates after  they  attained  their  majority ;  but  the  evidence 
shows  that  in  1873  they,  through  their  attorney,  notified  Giles 
Edwards  by  letter  that  they  were  minors  when  they  executed 
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the  deed,  and,  in  substance,  that  tliey  did  not  consider  it  bind- 
ing on  them,  and  would  not  ratify  it.  Other  acts  tending  to 
sliow  a  disaffirmance  of  the  deed  by  them  were  also  proved, 
which  need  not  be  stated  in  this  report.  The  deed  from  Mary 
T.  Burgin  to  Joseph  and  Ann  Judson  Burgm  contains  no  trust 
in  favor  of  the  other  children  of  Jesse  B.  W.  Burgin;  and  the 
evidence  offered  tending  to  show  that  the  deed  was  intended 
for  the  benefit  of  said  other  children,  was  mainly  declarations 
made  by  Mary  T.  Burgin  that  such  was  her  intention  in  exe- 
cuting the  deed.  The  other  facts  disclosed  by  the  record  are 
sufficiently  stated  in  the  opinion. 

On  the  hearing,  had  on  pleadings  and  proof,  the  chancellor 
caused  a  decree  to  be  entered,  denying  relief  to  the  complain- 
ant, and  granting  the  injunction  prayed  by  Giles  Edwards  and 
his  associates  in  their  cross-bill.  That  decree  is  made  the  basis 
of  the  assignments  of  error  in  this  court. 

A.  C.  Hargrove  and  Watts  &  Sons,  for  appellant. — (1) 
The  rule  now  established  in  this  court  is,  that  the  decision  of 
a  chancellor  on  facts  is  to  be  treated  just  like  his  decision  on 
questions  of  law.  If  manifest  error  is  shown,  a  reversal  will 
follow. — Rather  v.  Young's  Adm'r,  56  Ala.  94.  (2)  The 
parol  evidence  introduced  to  vary  the  terms  of  the  deed  from 
Mary  T.  Burgin  to  Joseph  and  Ann  Judson  Burgin,  and  to 
establish  a  trust  inconsistent  with  the  express  language  of  the 
deed,  was  inadmissible.  No  trust  has  been  proved  in  this  case 
that  can  be  enforced. — Patton  v.  Beecher^  62  Ala.  579.  Bar- 
rell  V.  Ilanrick,  42  Ala.  60,  criticised  and  distinguished  from 
this  case.  (3)  The  validity  of  the  deed  of  June  12th,  J869, 
does  not  depend  upon  the  question,  whether  Edwards  Ii"n€w  or 
did  not  knoiv  that  said  Joseph  and  Ann  Judson  were  minors 
when  they  executed  the  deed,  but  upon  the  question,  whether, 
in  fact,  they  were  then  of  age  or  not.  That  Ann  Judson  was 
then  married,  did  not  enlarge  hcfr  power  to  contract  or  convey ; 
/and  the  deed,  as  to  her,  was  as  invalid  as  if  she  had  not  been 
married.  Greetiwood  v.  Coleman,  34:  AIsl.IoO.  (4)  On  the  ques- 
tion whether  the  said  Joseph  and  Ann  Judson  were  estopped 
from  avoiding  the  deed  by  anything  said  or  done  by  them,  the 
following  authorities  were  cited  and  discussed  :  Gillespie  v. 
JVabors,  o9  Ala.  p.  445 ;  Tyler  on  Inf.  and  Gov.  p.  96,  §  54 ; 
1  Story's  Eq.  Jur.  §396;  Devereiix  v.  Burgwyn,  5  Ired. 
Eq.  351 ;  Manning  v.  Johnson,  26  Ala.  446 ;  Broion  v. 
McCune,  5  Sandf.  224;  Clark  v.  Goddard,  39  Ala.  164; 
Wilson  V.  Jndge,  18  Ala.  757 ;  Slaughter  v.  Cunviinghanij 
24  Ala.  260.  (5)  The  deed  of  June  12th,  1869,  was 'disaf- 
firmed by  the  said  Joseph  and  Ann  Judson  after  they  became 
of  age ;  and  it  then  became  inoperative. — Slaughter  v.  Cun- 
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ningham,  24  Ala.  260;  Walker  v.  Ellis,  12  111.  470;  Dixmi 
V.  Merritt,  21  Minn.  196  ;  Chopin  v.  Shafer,  49  N.  Y.  407; 
Tyler  on  Inf.  and  Gov.  pp.  84-5,  §  44  ;  Ih.  p.  96,  §  54 ;  Prout 
V.  Wiley,  28  Mich.  164 ;  Tucker  v.  Moorehead,  10  Peters,  58  ; 
Irvine  v.  Irvine,  9  Wall  617  ;  7  Wait's  Ac.  and  Dei.  p.  144 ; 
Green  v.  Green,  69  N.  Y.  553 ;  56  Mo.  202  ;  23  Me.  517 ; 
Derrick  v.  Kennedy,  4  Port.  41.  (6)  It  was  not  necessary  for 
them,  in  order  to  obtain  relief,  to  restore  the  purchase-money, 
after  they  became  of  age,  they  having  spent  that  portion 
thereof  which  was  paid  to  them  before  they  arrived  at  their 
majority. —  Walsh  v.  Young,  110  Mass.  396;  Chandler  v. 
Simmons,  97  Mass.  50S ;  Bartlett  v.  Drake,  100  Mass.  174; 
Dill  V.  Bowen,  54  Ind.  205  ;  Green  v.  Green,  69  N.  Y.  553 ; 
Mustard  v.  Wohlford,  15  Gratt.  329  ;  Bedinger  v.  Wharton, 
27  Gratt.  857 ;  N.  H.  F.  Ins.  Co.  v.  Noyes,  32  N.  H.  345 ; 
Price  V.  Furman,  27  Yt.  268.  (7)  Nor  does  it  make  any 
difference  that  Salmons  or  the  Eureka  Company  knew  of  the 
sale  to  Edwards  before  they  bought.  The  information  they 
received,  showed  that  the  said  Joseph  and  Ann  Judson  were 
both  under  age  at  the  time  of  the  execution  of  the  deed  to 
Edwards  and  his  associates ;  and  that,  therefore,  they  had  the 
right  to  repudiate  the  contract.  The  company  stand  in  their 
shoes,  and  can  assert  any  rights  they  could  have  asserted. 
Mustard  v.  Wohlford,  15  Gratt.  329.  (8)  The  bill  shows 
that  the  complainant  had  the  legal  title  and  a  complete  equity, 
and  is  in  possession.  This  is  sufficient  to  entitle  it  to  relief. 
Bihh  V.  Bishop  Cobbs  Oiphans  Home,  61  Ala.  326 ;  Stewart  v. 
Daniel,  55  Ala.  278 ;  Plant  v.  Barclay,  56  Ala.  561. 

J.  M.  Maktin,  contra. — (1)  The  burden  of  proving  that 
Joseph  Burgin  and  Ann  J.  Thrasher  were  minors  on  12th 
June,  1869,  was  upon  the  appellant;  and  the  chancellor,  after 
considering  all  the  evidence,  has  affirmed  that  it  does  not  pro- 
duce that  rational  conviction '  of  the  fact  of  their  minority, 
"which  the  law  denominates  proof."  "It  is  not  enough  that 
the  court  can  not  see  that  the  judgment  of  the  primary  court 
was  right ;  unless  shown  to  be  wrong,  the  presumption  of  cor- 
rectness arises."  Marlovje  v.  Benagh,  52  Ala.  112.  (2) 
Appellees  deny  that  the  minority  of  the  said  Joseph  and  Ann 
Judson  at  the  time  of  executing  the  deed  of  June  12th  1869, 
if  proven,  would  entitle  the  appellant  to  relief,  because  the  sale 
of  the  "mineral  rights"  to  appellees,  Edwards  and  his  asso- 
ciates, was  effected  by  means  of  fraud  and  fraudulent  conceal- 
ments on  the  part  of  the  said  Joseph  and  Ann  Judson ;  of 
which  the  appellant  was  fully  informed  before  making  his 
pretended  purchase.  After  a  discussion  of  the  testimony,  the 
following  authorities  were  cited  and  discussed  on  this  point : 

Vol.  i.xxi. 
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Wright  V.  Snowe,  2  De  Gex  &  Small's  E-ep.  320;  Conroev.  Bird- 
sail^  1  Johnson's  Cases,  127 ;  Story  on  Sales,  §  28 ;  Fon.'s 
Equity,  B.  I.  C.  III.  %  ^\  Ex  parU  Watson,  16  Yes.  265 ; 
2  Eq.  Cases  Abr.  428;  13  Vin.  Abr.  536;  9  Vin.  Abr.  415; 

2  Ves.  Sr.  198 ;  2  Mad.  40 ;  3  Hare,  503 ;  Ex  parte  Unity 
Joint  Stock  M.  B.  Association,  3  De  Gex  and  Jones,  63 ; 
1  Story's  Eq.  Jur.  §  240 ;  Kerr  on  Fraud  and  Mistake,  p.  148 ; 

3  Kent's  Com.  353,  and  note  1 ;  1  Pars,  on  Cont.  318,  and 
note ;  Bispham's  Eq.  §  293  ;  Ih.  §  294.  (3)  If  said  grantors 
were  minors,  their  deed  is  not  void,  but  voidable. — Manning 
V.  Johnson,  26  Ala.  451.  It  operated  to  transmit  the  title  to 
the  property  to  these  appellees. — Irvine  v.  Irvine,  9  Wall.  617. 
Until  their  deed  is  avoided,  these  appellees  have  the  title  ;  and 
if  the  pretended  minors  have,  since  their  majority,  ratified 
their  act,  this  title  is  now  perfect. — Irvine  v.  Irvine,  supra. 
The  conduct  of  said  Joseph  and  Ann  Judson,  after  they 
arrived  at  age,-  was  a  sufficient  ratification  of  the  sale  and  con- 
veyance to  these  appellees.  Evidence  on  this  point  discussed, 
and  following  authorities  cited  and  commented  on  :  Thomas- 
son  V.  Boyd,  13  Ala.  420;  Shropshire  v.  Burns,  46  Ala.  114; 

West  V.  Penny,  16  Ala.  186  ;  Martin  v.  Mayo,  10  Mass.  137; 
Phillips  V.  Green,  5  Mon.  353.  (4)  By  their  purchase  of  the 
"mineral  rights"  these  appellees  became  Joint  owners  wdth 
the  pretended  minors  of  the  "Burgin  lands ;  they  bought,  not 
the  product  of  the  land,  but  a  part  of  the  land  itself. — Heflin 
V.  Bingham,  56  Ala.  574 ;  RiddU  v.  Brown,  20  Ala.  412  ; 
Mitchell  V.  Billingslea,  17  Ala.  393.  They  had  jiist  such  pos- 
session of  their  interest  in,  or  share  of  the  lands,  as  it  was 
understood  and  agreed  they  should  have ;  and  this  possession 
has  been  unbroken  ever  since.  They,  therefore,  held  the 
"mineral  rights"  adversely  to  the  pretended  minors,  and  the 
deeds  to  Salmons,  McDougal  and  to  appellant  are  void.  See 
Elliott  V.  Horn,  10  Ala.  354;  Pryor  v.  Butler,  9  Ala.  418; 
Hinton  v.  JS'elms,  13  Ala.  222  ;  Harvey  v.  Doe,  23  Ala.  635 ; 
Jackson  v.  Todd,  6  Johns.  257  ;  Dexter  v.  Nelson,  6  Ala.  68. 
(5)  The  purchase-money  for  said  mineral  rights  has  not  been 
refunded.  Until  this  be  done,  a  court  of  equity  will  not  give 
effect  to  an  act  of  disaffirmance  of  the  sale  on  the  part  of  the 
pretended  minors. — Manning  v.  Johnson,  26  Ala.  451 ;  lynde 
V.  Budd,  2  Paige,  192  ;  Badger  v.  Phinney,  15  Mass.  359  ; 
Boberts  v.  Wiggtn,  1  N.  H.  73  ;  Poof  v.  Stafford,  7  Cow.  182  ; 
Smith  V.  Evans,  5  Humph.  70 ;  Bartholomew  v.  Einnemore, 
17  Barb.  430 ;  Delano  v.  Blake,  11  Wend.  86  ;  Palmer  v. 
Miller,  25  Barb.  402  ;  Hillyer  v.  Bennett,  3  Edwards'  Ch.  E. 
222;  Goodman  v.  Winter,  64  Ala.  437.  (6)  The  Eureka 
Company  was  a  mala  fide  purchaser  of  the  said  mineral  rights, 
inasmuch  as  the  purchase  was  made  with  a  full  knowledge  of 
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the  prior  rights  of  these  appellees ;  and  was  made,  also,  of  ven- 
dors who  had  like  notice,  prior  to  the  pretended  sales  to  them. 
Le  Neve  v.  Le  Nene^  3  Atk.  'o^^ ;  Wade  on  Law  of  Notice, 
§§  n,  13,  17,  27,  32,  33,  50,  55,  and  65;  Taylor  v.  Strihbert, 
2  Ves.  Jr.  437 ;  1  Story's  Eq.  Jur.  §  409 ;  Murray  v.  Ballon, 
1  Johns.  Ch.  566  ;  Heatley  v.  Finster,  2  Johns.  Ch.  158  ;  Cham- 
pion V.  Brown,  6  Johns.  Ch.  398 ;  Cambridge  Valley  Bank 
V.  Delano,  48  N.  Y.  326  ;  Bryant  v.  Booze,  55  Ga.  438.  (7) 
The  deed  from  Mary  T.  Burgin  was  made  i7i  tr^ist  for  the 
benefit  of  all  the  children  of  Jesse  B.  W.  Burgin  ;  and  these 
appellees,  as  purchasers  from  them,  may  now  establish  and 
enforce  the  trust  in  defense  of  this  cause  and  in  the  protection 
of  their  rights  in  the  property  against  the  appellant,  it,  together 
with  its  vendors,  having  notice  of  the  trust.  See  McVey  v. 
Parker,  64  Ala.  493 ;  Venahle  v.  Tlumvpson,  11  Ala.  148  ; 
Graham  v.  Lockhart,  8  Ala.  24 ;  Barrell  v.  Hanrick,  Adm''r, 
42  Ala.  71 ;  Kennedy  v.  Kennedy,  2  Ala.  571.  (8)  The  right 
to  disaffirm  a  contract  made  during  minority  is  a  personal  priv- 
ilege ;  and  hence*  the  appellant  can  not  avail  itself  of  the  minor- 
ity of  the  said  Joseph  and  Ann  Judson,  to  avoid  their  deeds. 
Shropshire  v.  Burns,  46  Ala.  115 ;  Jefford  v.  Ringgold  <&  Co. 
6  Ala.  547. 

STONE,  J. — The  rule  we  have  established  in  reviewing 
findings  of  the  court  of  chancery  on  facts,  is  to  affirm,  unless 
we  are  clearly  convinced  the  court  has  erred.  But  if  clearly 
convinced  of  error,  a  reversal  follows. — Rather  v.  Young, 
56  Ala.  94;  Bryan  v.  Hendrix,  57  Ala.  387;  Nooe's  Ex'r. 
V.  Oarner's  Adrn)r.  70  Ala.  443.  We  have  very  carefully  ex- 
amined the  testimony  in  this  case,  and  have  reached  the  fol- 
lowing conclusions : 

First,  that  when  the  deed  of  the  mineral  rights  was  made  to 
Giles  Edwards  and  his  associates — June  12th,  1869, — Joseph 
C.  Burgin  and  Ann  Judson  Thrasher  were  each  under  twenty- 
one  years  of  age;  that  Joseph  C  was  born  in  January,  1850, 
and  Ann  Judson  in  February,  1852.  On  this  point,  we  think 
the  testimony  leaves  no  room  for  doubt. 

Second,  it  is  contended  that  on  the  day  when  the  deed  to 
Edwards  was  executed,  Mary  Burgin,  their  mother,  stated,  in 
the  presence  of  Joseph  C  and  Ann  Judson,  that  they  were 
each  of  lawful  age,  and  that  neither  of  them  contradicted  her 
statement.  Some  other  testimony  is  ofiPered,  tending  to  show 
Joseph  C.  Burgin  stated  he  was  then  twenty-one  years  old. 
This  testimony  is  relied  on  by  appellees  in  two  aspects :  first, 
as  an  estoppel  in  pais ;  and,  second,  as  proving  fraud  on  their 
part,  which  will  deprive  them  of  their  plea  of  infancy.  We 
consider  it  unnecessary  to  decide  either  of  these  legal  questions, 
Vol.  lxxi. 
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for  the  proof  is  wholly  insufficient  to  establish  the  alleged  fact. 
On  the  contrary,  taking  the  testimony,  for  our  guide,  we  are 
clearly  convinced  that  if  the  chancellor  found  such  declaration 
had  been  made  in  tlieir  presence  and  hearing,  he  erred.  See 
Clark  V.  Goddard,  39  Ala.  164. 

Third,  it  is  contended  that  the  deed  of  Mary  T.  Burgin  was 
made  to  Joseph  C.  and  Ann  Judson,  in  trust  for  all  the 
children  of  Jesse  Burgin,  their  father.  The  testimony  is 
wholly  insufficient  to  establish  this.  In  truth,  there  is  no  legal 
testimony  bearing  on  this  question.  What  Mary  T.  Burgin 
may  have  said,  after  executing  the  deed,  of  what  her  intention 
had  been  in  its  execution,  can  not  vary,  aifect,  or  impair  the 
rights  of  the  grantees  under  it. — 1  Brick.  Dig.  843,  §§  554-5; 
lo.  844,  §  563.  But  if  this  alleged  fact  were  proved,  the  legal 
effect  would  probably  be  the  same. — Patton  v.  Beecher,  62 
Ala.  579;  Lehman  v.  Lewis,  Lh.  129. 

We  have  not  found  in  this  record  any  evidence  that  either 
Joseph  C.  or  Ann' Judson  ratified  the  sale  and  conveyance  made 
to  Edwards  and  his  associates,  after  the  former  became  of  age. 
Mere  inaction  for  the  time  shown  in  this  record  can  not  be 
construed  into  a  ratification.  It  requires  some  positive  act 
knowingly  done,  affirming  the  contract,  or  which  is  inconsistent 
with  the  right  to  repudiate  it,  to  constitute  a  binding  ratifica- 
tion, unless  the  sale  and  conveyance  are  acquiesced  in  for  a 
sufficient  time  to  perfect  a  bar. — Slaughter  v.  Ounningham, 
24  Ala.  260  ;  7  Wait's  Actions  &  Def .  144 ;  Tucker  v.  More- 
land,  10  Pet.  58 ;  Lrvine  v.  Lrmne,  9  Wallace,  617 ;  Derrick 
V.  Kennedy,  4  Por.  41 ;  Chajpin  v.  Shafer,  49  N.  Y.  406 ;  W. 
B.  Mut.  Lns.  Co.  v.  Noyes,  32  IT.  Y.  345 ;  Boody  v.  Mclienny, 
23  Me.  517;  Thomas  v.  Ptdlis,  56  Mo.  211 ;  Walker  v.  Ellis, 
12  111.  470 ;  Prout  v.  Wiley,  28  Mich.  164 ;  Dixon  v.  Merritt, 
21  Min.  196. 

There  is  nothing  in  the  argument  that  when  the  Eureka 
Company,  and  those  under  whom  it  claims,  acquired  their  title, 
Giles  Edwards  and  his  associates  were  in  possession  of  the 
lands,  claiming  ownership  of  the  minerals,  and  that  complain- 
ant's purchase  was  therefore  void.  To  come  within  this  prin- 
ciple, there  must  be  an  actual  adverse  holding  under  claim  of 
right. — Bernstein  v.  Humes,  60  Ala.  582.  There  is  no  evi- 
dence that  Edwards  and  his  associates  were  in  the  actual  pos- 
session of  the  lands  at  any  time. 

The  present  bill  was  filed  by  the  Eureka  Company,  averring 
and  proving  it  was  in  possession  ;  and  it  seeks  to  have  the  deed 
to  Edwards  and  his  associates  cancelled,  as  a  cloud  on  the  title 
of  complainant.  It  avers  that  the  title  in  fee  to  the  lands  was 
in  Joseph  C.  and  Ann  Judson,  at  the  time  Mary  Buigin  and 
all  her  children  conveyed  the  mineral  rights  to  Giles  Edwards 
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and  associates,  that  of  the  purchase-money  paid  for  the  mineral 
rights — eleven  hundred  dollars — only  o"ne  hundred  dollars  each 
was  received  by  said  Joseph  C.  and  Ann  Judson,  and  that  they 
had  each  used  and  expended  said  money  before  they  severally 
reached  the  age  of  tvfenty-one  years.  The  testimony  proves- 
these  averments  to  be  true.  The  title  set  up  by  complainant 
is  as  follows :  Conveyance  of  Joseph  C.  Burgin  of  his  half  in- 
terest to  Salmons,  and  of  Ann  Judson  Thrasher  and  her  hus- 
band of  her  half  interest  to  McDougal,  and  convej^ance  by 
him  to  Salmons;  then  conveyance  by  the  latter  to  the  com- 
plainant. It  is  thus  shown  that  appellant — complainant  below 
— stands  in  the  shoes,  and  can  assert  only  the  rights  which 
Joseph  C.  Burgin  and  Ann  Judson  Thrasher  could  originally 
assert.  Appellee  contends  that  if  the  complainant  has  made  a 
good  case  on  all  the  points  noted  above,  the  contract  of  sale  ta 
Edwards  and  associates  can  be  disaffirmed  and  set  aside,  only 
on  condition  that  the  money  paid  by  them  for  the  mineral 
rights  is  either  p^iid  or  tendered  to  them ;  and  that  inasmuch 
as  the  present  bill  seeks  affirmative  relief  against  their  prior 
purchase,  the  bill  should  tender  to  them  the  eleven  hundred 
dollars  they  paid,  and  interest  upon  it.  The  defense  further 
claims  that,  if  mistaken  in  the  amount  the  complainant  should 
have  offered  to  pay,  the  bill  "^should  at  least  have  offered  to  re- 
fund the  two  hundred  dollars  received  by  Joseph  C.  and  Ann 
Judson,  and  interest  upon  it. 

A  distinction  is  taken  in  the  books  between  executory  and 
executed  contracts  made  by  infants.  In  the  former  class  of 
cases,  if  the  infant  on  becoming  of  age  disaffirms  the  contract, 
then  the  adult  purchaser  or  contractor  will  be  forced  to  become 
the  actor,  to  have  the  contract  performed.  In  such  case  the 
infant,  or  quotidam  infant,  is  under  no  conditions  or  limitations 
in  asserting  the  invalidity  of  the  contract.  Being  voidable, 
and  he  making  timely  election  to  avoid  by  pleading  his  minor- 
ity, his  defense,  if  sustained  by  proof,  will  prevail.  He  need 
not  tender  back  any  thing  he  may  have  acquired  or  received 
under  the  contract.  The  most  that  can  be  required  of  him  is, 
that  if  he  retained  and  held  all  or  any  part  of  what  he  had  re- 
ceived under  the  contract  until  he  reached  the  age  of  twenty- 
one,  then,  on  demand  or  suit,  he  can  be  held  to  accoui.t  for  it. 
The  rule  is  different  when  the  contract  has  been  executed. 
Then  the  quondam  infant,  or  any  one  asserting  claim  in  his 
right,  must  become  the  actor;  and  coming  into  court  in  quest 
of  equity,  he  must  do,  or  offer  to  do  equity,  as  a  condition  on 
which  relief  will  be  decreed  to  him.  This  is  the  difference 
between  asking  and  resisting  relief .—^^o/'  v.  Stafford,  7  Cow. 
179;  Hillyer  v.  Bemutt,  3  Edw.  Ch.  222;  Bartholomew 
V.  Finnemore,  17  Barb.  428 ;  Smith  v.  Evans,  5  Humph.  70 ; 
Vol.  lxxi. 
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Mustard  v.  Wohlford,  15  Grat.  329;  Bedinger  v.  Wharton, 
27  Grat.  857.  But  it  is  only  in  equity  this  principle  ob- 
tains. If  the  suit  be  at  law,  the  tender  need  not  ordinarily 
be  made,  as  a  condition  of  recovering  the  property.  But 
if  the  suit  be  in  equity,  and  if  the  money  or  other  valuable 
thing  be  still  in  esse,  and  in  possession  of  the  party  seeking  the 
relief,  or  in  him  from  whom  the  right  to  sue  is  derived,  the 
bill,  to  be  sufficient,  must  tender,  or  offer  to  produce  or  pay,  as 
the  case  may  be.  Not  so,  if  the  infant  has  used  or  consumed 
it  during  his  minority. — Badger  v.  Phinney,  15  MasB.  359; 
Price  V.  Furman,  27  Verm.  268 ;  Chandler  v.  Sirnmons,  9t 
Mass.  508 ;  Walsh  v.  Youtig,  110  Mass.  396  ;  Green  v.  Green, 
69  N.  y.  553 ;  Dill  v.  Bowen,  54  Ind.  204 ;  Phillips  v.  Green, 
5  T.  B.  Monroe,  344 ;  Goodman  v.  Winter,  64  Ala.  410 ;  Roberts 
V.  Wiggin,  1  N.  H.  73. 

We  have  examined  Afartin  v.  Martin,  35  Ala.  560,  and 
think  the  first  principle  stated  in  the  opinion  is  not  supported 
by  the  authorities  cited,  or  by  principle. 

The  bill  in  the  present  case  avers,  and  the  proof  sustains  it, 
that  the  money  received  by  Joseph  C.  and  Ann  Judson  in  the 
sale  to  Edwards,  had  been  consumed  and  disposed  of  by  them 
while  they  were  minors.  This  relieved  complainant  of  the 
duty  of  tendering,  or  offering  to  pay.  If  it  did  not,  then  the 
offer  in  the  present  bill  would  be  insufficient.  The  offer  is  "to 
do  equity,  and  to  abide  by  and  perform  such  things  as,  under 
equity  and  good  conscience,  may  seem  meet  to  entitle  it  to  a 
decree  for  the  cancellation  of  said  deed."  The  offer  should 
have  been  to  refund  the  money,  with  interest.  There  was, 
however,  no  demurrer  to  the  bill.  Under  no  circumstances, 
would  it  be  necessary  for  Joseph  C.  and  Ann  Judson  to  repay 
the   money  which  had  been  paid  to  the  other  Burgins. 

There  is  nothing  in  the  argument  that  McDougal,  Salmons 
and  the  Eureka  Company  had  notice  of  the  prior  conveyance 
to  Edwards.  That  conveyance  conferred  a  legal  title,  or  it 
conferred  nothing.  It  is  only  when  there  is  a  prior  right,  legal 
or  equitable,  that  notice,  actual  or  constructive,  becomes  material, 
to  intercept  or  dominate  an  after  acquired  title.  The  disaflirm- 
ance  of  the  sale  made  by  the  infants  to  Edwards,  destroyed  all 
his  claim,  both  legal  and  equitable,  which  their  deed  had  vested 
in  him,  and  left  in  him  no  pretense  of  any  equity,  to  assert 
against  a  later  purchaser  with  notice. 

The  decree  of  the  chancellor  is  reversed,  and  the  cause  re- 
manded, that  the  complainant  may  have  the  relief  prayed  by 
its  bill.  It  should  be  borne  in  mind  that  the  deed  to  Edwards 
and  associates  can  be  cancelled  only  as  to  Joseph  C.  and  Ann 
Judson,     The  grantees  are  entitled  to  the  custody  and  owner- 
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ship  of  their  deed,  as  against  the  other  grantors.     The  deed 
should  not,  on  its  face,  be  marred  or  mutilated. 


Johnson  v.  Bell. 

Settlement  of  Administration  in  Court  of  Equity. 

1.  When  party  to  bill  in  equity  estopped  from  objecting,  on  appeal,  to 
order  granting  rehearing. — Where,  after  a  rehearing  was  granted  in  a  suit 
in  equity  on  application  of  the  defendants,  the  complainant,  without  ob- 
jection, entered  upon  a  second  trial,  he  there  impliedly  consented  for  the 
court  to  pass  judgment  upon  the  merits ;  and  he  is,  therefore,  estopped 
from  raising  the  objection,  on  appeal,  that  the  order  granting  the  rehear- 
ing was  made  in  vacation,  and  did  not  come  within  the  influence  of  the 
80th  Rule  of  Chancery  Practice. 

2.  Decree  of  distribution  of  assets  of  estate  between  distributees  ;  when 
free  from  error. — On  the  principle  that  equality  is  equity,  it  was  held  that, 
under  the  facts  of  this  case,  the  decree  of  the  chancellor,  making  distri- 
bution of  the  assets  of  a  decedent's  estate  among  distributees,  was  free 
from  error. 

Appeal  from  Limestone  Chancery  Court. 

Heard  before  Hon.  Thomas  Cobbs. 

In  the  matter  of  the  final  settlement  of  the  administration 
of  A.  Houck  upon  the  estate  of  Hopkins  L.  Houck,  deceased, 
had  before  the  register  of  said  court,  under  a  decree  taking  ju- 
risdiction of  said  estate,  and  ordering  a  reference,  on  bill  filed  for 
a  final  settlement  and  distribution,  by  Josephine  Johnson,  one 
of  the  distributees,  entitled  to  a  distributive  share  of  one-half, 
against  said  administrator,  the  administrators  of  the  estate  of 
William  Grizzard,  deceased,  who  was  a  surety  on  the  admin- 
istration bond  of  the  said  A.  Houck,  and  another  surety  there- 
on, and  also  against  Charles  IST.  Bell  and  Charles  H.  Bell,  the 
other  distributees  in  said  estate,  entitled  together  to  a  distribu- 
tive share  of  one-half,  they  idikmg  per  stirpes.  The  administra- 
tor being  insolvent,  a  receiver  was  appointed  to  collect,  and 
who  did  collect  a  claim  against  the  Government,  which  had 
been  allowed  by  Congress  to  said  estate.  The  net  proceeds  of 
this  claim  were  afterwards  paid  over  to  the  register,  and  the 
contention  is  over  the  distribution  of  this  fund. 

On  June  9,  1879,  a  compromise  was  made  between  the  par- 
ties, by  which  it  was  agreed,  that  A.  Houck,  as  administrator 
of  the  estate  of  Hopkins  L.  Houck,  was  indebted  to  said  estate 
in  the  sum  of  $5,592.27 ;  that  the  estate  was  indebted  to  the 
administrators  of  the  said  William  Grizzard  in  the  sum  of 
Vol.  lxxi. 
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$1,806,  which  was  to  be  deducted  from  the  amount  due  from 
A.  Houck  on  account  of  his  administration ;  that  the  com- 
plainant had  been  paid  on  her  distributive  share  $1,580,15,  but 
that  tlie  administrator  had  paid  nothing  to  the  Bells,  the  other 
distributees,  on  their  distributive  shares;  that  the  payments 
made  to  the  comj^lainant  should  be  credited  on  her  share  in  the 
balance  remaining  due  from  the  administrator,  after  deducting 
what  the  estate  owed  to  the  administrators  of  said  Grizzard, 
and  that  her  decree  for  the  balance  due  her  on  her  distributive 
share  should  be  ''receipted  in  consideration  of  the  premises;" 
and  that  the  funds  paid  to  the  register  by  the  receiver  "  shall 
be  disposed  of  as  equity  and  justice  require."  The  register 
made  a  report  in  accordance  with  the  terms  of  this  compro- 
mise, and  the  cause  was  submitted  for  decree  on  the  report,  and 
also  on  a  petition,  previously  filed  by  the  defendants,  Bells, 
averring  that  they  had  also  compromised  with  the  administra- 
tors of  W  illiam  Grizzard  his  liability  to  them  as  surety  on  the 
bond  of  A.  Houck,  as  administrator  of  the  estate  of  Hopkins 
L.  Houck,  for  $750,  which  had  been  paid  to  them ;  that  this 
was  all  they  had  received  from  said  estate ;  and  insisting  that 
the  funds  in  the  hands  of  the  register  should  be  paid  to  them. 

The  chancellor,  Hon.  H.  C.  Speake,  held  the  cause  up  for 
decree  in  vacation ;  and  on  8th  October,  1880,  filed  in  the  reg- 
ister's ofiice  a  decree,  based  on  the  agreement  of  compromise, 
discharging  the  administrators  of  William  Grizzard,  and  also 
the  estate  of  A.  Houck,  he  having  died  after  the  commence- 
ment of  this  suit,  from  further  liability  to  the  distributees  of 
the  estate  of  Hopkins  L.  Houck,  and  distributing  the  said  fund 
in  the  hands  of  the  register,  then  amounting  to  $738.70,  one-half 
to  the  complainant,  and  the  other  half  equally  between  the 
Bells. 

On  24th  I^Tovember,  1880,  in  vacation,  on  application  of  the 
Bells,  a  rehearing  was  granted  in  the  cause  by  Hon.  Thomas 
CoBBs.  This  application  appears  to  have  been  filed  in  the  reg- 
ister's ofiice  on  5th  November,  1880,  and  seeks  a  rehearing  as 
to  the  distribution  of  the  fund  in  the  hands  of  the  register. 

At  the  spring  term,  1881,  the  cause  was  again  submitted  for 
final  decree,  on  the  report  of  the  register,  agreement  of  parties, 
etc.,  both  parties  appearing  by  their  solicitors,  and  no  objection 
being  made  by  either  party,  so  far  as  disclosed  by  the  record. 
On  this  submission  the  chancellor  caused  a  decree  to  be  enter- 
ed, finding  and  declaring  that  the  fund  in  the  hands  of  the  reg- 
ister was  insufficient  to  make  the  share  represented  by  the  Bells 
equal  to  the  amount  which  had  been  receiv^ed  by  the  complain- 
ant, and  therefore  ordering  that  said  fund  be  equally  distribut- 
ed between  the  said  Bells. 
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That  decree  and  the  order  granting  the  rehearing  are  here 
assigned  as  error. 

Cabaniss  &  Ward,  for  appellant. 

McClellak  &  McClellan,  contra. 

SOMEE.YILLE,  J. — It  is  objected  by  appellant's  counsel, 
and  assigned  for  error,  that  the  chancellor  had  no  authority  to 
grant  a  rehearing  in  this  c&u&e  during  vacation,  and  re-instate  it 
upon  the  docket  of  the  chancery  court  to  be  again  tried. 
Whether  the  enrollment  of  such  an  order,  at  any  time  before 
the  second  day  of  the  next  ensuing  term,  would  not  operate  to 
bring  the  case  within  the  influence  of  Rule  80  of  Chancery 
Practice,  need  not  be  decided.  It  is  enough  that  the  appellant 
entered  upon  the  second  trial,  after  re-instatement  of  the  cause, 
without  objection,  and  consented  impliedly  for  the  court  to  pass 
judgment  upon  the  merits.  This  would  estop  her  from 
raising  the  objection  at  this  time  in  the  appellate  court. — Byrd 
V.  MgDaniel,  26  Ala.  582 ;  Walker  v.  Jones,  23  Ala.  448 ; 
Hair  V.  Moody,  9  Ala.  399. 

The  disposition  made  by  the  chancellor  of  the  fund  in  the 
hands  of  the  register  was,  in  our  judgment,  correct.  The  ap- 
pellant and  the  Bells  were  entitled  respectively  to  one-half  of 
the  entire  estate  of  Hopkins  L.  Houck  by  way  of  distribution, 
after  the  payment  of  all  lawful  charges  against  it,  in  the  hands 
of  the  administrator.  This  interest  in  the  money  and  choses 
in  action  was  an  undivided  equitable  interest.  The  compro- 
mises made  with  the  administrator  and  his  sureties  must  enure 
equally  to  the  benefit  of  the  distributees,  taking,  of  course, 
j}er  stirpes  and  not  per  capita.  Equality  is  equity,  and  this  rule 
must  prevail  in  the  absence  of  its  abrogation  by  agreement  of 
parties  litigant  who  contract  sui  juris. 

Affirmed. 


Bernstein  v.  Humes. 

/Statutory  Real  Action  in  the  Nature  of  Ejectment. 

1.  Adverse  possession;  what  necessary  to  avoid  deed  made  by  one  out  of 
possession. — While  to  avoid  a  deed  to  land  executed  by  one  out  of  posses- 
sion, it  is  enough,  if  there  be  one  in  adverse  possession,  exercising  acts 
of  ownership,  and  claiming  to  be  rightfully  in  possession,  with  or  with- 

VOL.   LXXI. 
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out  color  of  title,  such  adverse  possession,  to  have  this  effect,  must  be  act- 
ual, not  constructive ;  and  it  must  be  marked  by  acts  of  dominion,  such 
as  the  erection  of  houses,  making  valuable  improvements,  clearing  lands, 
claiming  ownership,  or,  by  some  other  act,  evidencing  that  the  posses- 
sion is  under  claim  of  right. 

2.  Same;  when  possession  under  claim  of  right. — Putting  a  tenant  in 
possession,  who  erects  a  house  thereon^  and  continues  to  occupy  for  a  se- 
ries of  years,  is,  unexplained,  a  possession  under  claim  of  right. 

3.  Same ;  what  is  actual  possession  and  its  effect  as  'notice. — Actual 
possession  is  an  open,  patent  fact,  which  furnishes  evidence  of  its  own 
existence ;  and  it  is  notice  to  all  men  contracting  in  reference  to  the  prop- 
erty thus  possessed,  and  is  equivalent  to  actual  notice  of  title,  legal  or 
equitable,  or  of  the  claim  under  which  such  possession  is  held. 

4.  Actual  adverse  possession;  what  notice  sufficient  to  avoid  deed  by  one 
out  of  possession. — In  order  to  avoid  a  deed  executed  by  one  out  of  pos- 
session on  the  ground  of  an  actual  adverse  possession  by  an  another  un- 
der claim  of  right,  actual  notice  of  such  adverse  holding  is  not  required, 
but  the  notice  implied  from  possession  is  sufficient. 

5.  When  right  of  possession  in  mortgagor  subject  to  sale  under  execution; 
title  of  purchaser. — Where  a  deed  of  trust  conveying  lands,  executed  to 
secure  a  series  of  bonds  having  several  years  to  run,  after  reserving  the 
possession  and  enjoyment  of  the  premises  in  the  grantor,  provided  that 
before  the  trustee  could  enter  and  take  posses-ion,  there  should  be  a  de- 
lay of  sixty  days  after  default,  a  demand  of  payment,  and  a  request  from 
the  holder  of  the  bonds  ;  and  afterwards  default  was  made,  but  the  trust- 
ee did  not  take  the  steps  necessary  to  entitle  him  to  enter  and  take  pos- 
session,— held,  that  the  right  of  possession  and  enjoyment  in  the  grantor 
was  a  valuable  interest,  a  legal  estate,  which  was  subject  to  levy  and 
sale  under  execution,  and  that  the  purchaser  of  that  interest  acquired 
such  an  estate  as  would  suyjport  ejectment. 

6.  When  deed  of  trust  not  an  outstanding  title  in  a  stranger. — In  such 
case  the  deed  of  trust  is  not  such  an  outstanding  title  in  a  stranger  as 
will  defeat  a  recovery  in  ejectment  by  a  plaintiff  claiming  under  the  pur- 
chaser at  execution  sale. 

7.  When  deed  to  land  not  void  on  its  face  for  uncertainty. — A.  sheriff's 
deed  to  a  lot  of  land  in  a  city  which  was  sold  under  execution,  and  which 
is  described  in  the  deed  as  "part  of  lot  seventeen,  fronting  on  Gallatin 
street  fifty  feet,  extending  eastwardly  seventy-three  feet,  as  the  property 
of  said  Isaac  Jamison,"  is  not,  on  its  face,  void  for  uncertainty,  as  it 
might  be  shown  by  extrinsic  proof  that  the  entire  front  of  the  lot  on  Gal- 
latin street  was  only  fifty  feet ;  or  that  Jamison,  at  the  time  of  the  exe- 
cution of  the  deed,  owned  a  defined  part  of  the  lot  fronting  on  said  street, 
measuring  fifty  feet,  and  known  "  as  the  property  of  said  Isaac  Jamison." 

8.  When  deed  void  for  uncertainty. — But  when  such  deed  is  considered 
in  connection  with  extrinsic  proof,  showing  that  lot  seventeen  fronts  on 
Gallatin  street  about  one  hundred  and  forty-seven  feet,  all  of  which  had 
been  convej-ed  to  Jamison  except  about  twenty-five  feet,  none  of  which  is 
shown  to  have  been  disposed  of  by  Jamison  at  the  date  of  the  execution 
of  the  deed  ;  and  it  is  not  shown  that  the  fifty  feet  front  had  ever  been 
separated  from  the  residue,  or  that  there  was  any  identification  of  any 
fifty  feet  front,  known  "  as  the  property  of  said  Isaac  Jamison,"  the  prop- 
erty is  not  sufficiently  identified,  and  the  deed  is  void  for  uncertainty. 

9.  Identification  of  land  in  deed  by  extrinsic  proof. — When  identifica- 
tion of  land  in  a  deed  is  sought  to  be  established  by  extrinsic  proof,  it 
must  be  shown  by  proof  of  facts — facts  still  existing,  or  which  are  shown 
to  have  once  existed.  Opinion  or  conjecture  as  to  the  land  intended  to 
be  conveyed  will  not  do. 

10.  When  abstract  charge  error. — Where  the  effect  of  an  abstract  charge, 
given  by  the  court  ex  mero  motu,  though  asserting  a  correct  legal  proposi- 
tion, is,  when  considered  in  connection  with  the  evidence,  to  mislead  the 
jury,  the  giving  of  the  charge  is  a  reversible  error. 
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Appeal  from  Madison  Circuit  Court. 

Tried  before  Hon,  Louis  Wyetii. 

This  cause  was  decided  at  the  December  term,  1880,  but  has 
not  been  reported-  The  record  in  the  case  could  not  be  found 
by  the  reporter.  He  has  also  endeavored  to  obtain  the  original 
bill  of  exceptions;  but,  as  he  was  informed,  that  has  also  been 
mislaid  or  loSt.  As  the  opinion,  however,  can  be  understood, 
on  the  important  questions  decided,  from  the  facts  stated  in  it, 
especially  when  aided  by  the  facts  appearing  in  the  report  of 
the  case  on  former  appeal  {Bernstein  v.  Iium.es  et  al.^  60  Ala. 
582),  it  is  thought  best  to  report  it.  Paragraph  5  of  the  gen- 
eral charge  of  the  Circuit  Court,  and  charges  asked,  numbered 
1  and  1  B,  referred  to  in  the  opinion,  judging  from  their  con- 
nection, raised  the  same  question  as  was  raised  by  paragraph 
numbered  4^  of  the  general  charge,  which  is  set  out  in  the 
opinion. 

It  appears  from  the  report  of  the  case  on  former  appeal,  that 
this  was  a  statutory  real  action,  commenced  on  12th  July,  1871, 
by  Mrs.  E.  C.  Humes  and  others  against  Morris  Bernstein ;  and 
that  the  lot  sued  for  is  thus  described :  "The  following  tract  or 
parcel  of  land,  situated  in  the  city  of  Huntsville,  in  said  county 
of  Madison,  known  and  described  as  follows :  Part  of  lot  num- 
ber seventeen  in  the  original  plan  of  said  city,  fronting  on  Gal- 
latin street,  commencing  on  said  street  ninety-nine  feet  from 
the  north-west  corner  of  said  lot  number  seventeen,  and 
running  thence  southwardly  along  said  street  thirty-eight  and 
one-half  feet;  thence  eastwardly,  and  at  right  angles  with  said 
street,  one  hundred  and  sixteen  and  one-half  feet ;  thence  north- 
westwardly, on  a  line  parallel  with  said  street,  thirty-eight  and 
one-half  feet;  thence  westwardly,  at  right  angles  with  said 
street,  to  the  beginning;  also  another  part  of  said  lot,  commenc- 
ing at  the  north  east  corner  of  that  part  above  described,  run- 
ning northwardly,  on  a  parallel  line  with  Gallatin  street,  ninety- 
nine  feet;  thence  westwardly,  and  at  right  angles  with  said 
street,  two  feet;  thence  southwardly, and  on  a  line  parallel  with 
said  street,  ninety-nine  feet;  thence  eastwardly,  at  right  angles 
with  said  street,  to  the  beginning."  As  further  shown  b}^  said 
report,  "the  premises  sued  for  w^ere  situated  in  a  square  or 
block,  which  was  bounded  on  the  north  by  Clinton  street,  east 
by  Jefferson  street,  south  by  Randolph  street,  and  west  by  Gal- 
latin street;  and  this  square  was  subdivided,  according  to  the 
original  map  of  the  city,  into  four  lots,  numbered  17,  18,  25 
and  26,  respectively ;  eacli  lot  measuring  one  hundred  and  forty- 
seven  feet  and  six  inches  in  width,  and  the  same  in  lengtli. 
Lot  number  seventeen  was  the  north-west  quarter  of  the  square, 
and  the  defendant  owned  the  north-west  quarter  of  it.  The 
plaintiffs  owmed  nearly  the  whole  remaining  part  of  the  square, 
Vol.  lxxi. 
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tlieir  lands  adjoining  tlie  defendant's  on  the  east  and  south. 
Of  the  two  fractional  lots  sued  for,  the  one  fronting  thirtj- 
eight  and  one-half  feet  on  Gallatin  street  was  the  southern  part 
of  the  premises  claimed  by  the  defendant,  and  the  narrow  strip, 
two  feet  in  width,  was  on  the  east.  The  main  controv^ersy  was 
in  reference  to  the  large  lot ;  the  only  question  as  to  tlie  other 
being,  whether  the  division  fence  was  on  the  proper  line.  The 
plaintiffs  claimed  the  premises  sued  for  as  a  part  of  the  prop- 
erty which  once  belonged  to  the  'Bell  Tavern,'  and  afterwards, 
to  the  '  riuntsville  Hotel  Company ;'  and  they  deduced  their 
title  from  the  said  company,  under  a  deed  from  the  United 
States  marshal  to  L.  P.  Walker,  as  the  purchaser  at  a  sale  under 
execution  against  the  company,  and  a  deed  from  said  Walker 
to  themselves." 

It  further  appears  from  the  opinion  on  the  forraei*  appeal 
(60  Ala.  pp.  598-9),  that  the  deed  from  the  Huntsville  Hotel 
Company  to  Donegan  and  Hammond,  as  trustees,  was  execu- 
ted on  1st  June,  1861,  to  secure  the  payment  of  thirty-five 
thousand  dollars  of  bonds  which  the  company  j)foposed  to 
issue,  with  eight  per  cent,  interest  payable  semi-annually  ;  the 
principal  of  the  bonds  to  be  due  and  payable  in  five  equal  in- 
stallments, of  f$7,000  each,  "  due  on  the  first  of  January,  from 
the  years  1872  to  1876,  each  inclusive." 

Bkandox  &  Jones,  for  appellant. — (1)  In  ejectment  plain- 
tiff can  not  recover,  unless  he  had,  at  the  commencement  of 
the  suit,  a  legal,  as  distinguished  from  an  equitable,  title,  and 
the  right  of  possession. —  Williams  v.  Hartshorn, .'dO  Ala.  211. 
He  must  recover  on  the  strength  of  his  own  title,  without 
regard  to  the  strength  or  weakness  of  that  of  the  defendant. 
Brock  V.  Yongue,  4  Ala.  584.  (2)  The  law-day  of  the  mort- 
gage executed  by  the  Huntsville  Hotel  Company  having 
passed,  nothing  but  an  equity  of  redemption  remained 
in  the  company,  and  Walker,  as  purchaser  at  execution  sale, 
took  nothing  but  this  equity.  This  will  not  support  eject- 
ment.— Bernstein  v.  Humes,  60  Ala.  p.  582  ;  Welsh  v.  Phil- 
lips, 54  Ala.  pp.  309,  317 ;  Barker  v.  Bell,  37  Ala.  354  ;  Haul- 
ling  V.  Meade,  32  Ala.  11  ;  Pry(yr  v.  Butler,  9  Ala.  418  ;  31 
Maine,  246  ;  13  Yt.  129.  (3)  This  deed  constituted  an  out- 
standing title  in  a  stranger.  See  authorities  supra.  (4) 
Adverse  possession  of  itself  is  notice  of  the  title  or  claim 
under  which  the  possession  is  held. — 5  Peters,  p.  402 ;  6  Pick, 
p.  172  ;  16  Ala.  596  ;  15  Ala.  372  ;  9  Ala.  409  ;  22  Ala.  156  ; 
Ang.  on  Lien,  pp.  427,  481.  (5)  The  deed  from  tlie  sheriff  to 
ElUott,  and  those  following  it  are  void  for  uncertainty,  and 
create  a  break  in  plaintiff's  chain  of  title.  Bollard  v.  Maddox, 
28  Ala.   321 ;   Boardman  v.  Reed,  6  Peters,  328 ;  Capen  v. 
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Olmer,  4  Mass.  305  ;  1  Greenl.  on  Ev.  §§  350,  300-1,  297.  (6) 
The  plaintiff  mnst  prove  a  continuous  title,  a  complete  chain  ; 
and  if  any  of  the  deeds  in  the  chain  are  void,  lapse  of  time 
will  not  prove  them,  and  the  whole  title  fails.  Jenkins  v. 
Noel,  3  Stew.  60;  Hathaway  v.  Clark,  5  Pick.  490;  1  Greenl. 
on  Ev.  §§  25-6. 

Humes  &  Gordon,  contra. — (1)  As  against  all  persons  ex- 
cept the  mortgagee  and  those  claiming  under  him,  the  mort- 
gagor is  considered  the  owner  of  the  land,  so  long  as  he 
remains  in  possession'  and  if  the  mortgagee  does  not  disturb 
the  possession  of  the  mortgagor,  a  subsequent  purchase  from 
the  mortgagor  is  valid  and  effectual. — Knox  v.  Easton,  38 
Ala.  345 ;  Doe  v.  McLoskey,  1  Ala.  708 ;  Hitchcock  v.  Har- 
rington, 6  Johns.  290 ;  1  Hilliard  on  Mortg.  Ch.  YIII.  p.  162, 
§  15.  (2)  A  claim  of  adverse  possession,  the  statute  of  limita- 
tions, or  maintenance  can  not  be  invoked  by  a  mere  naked 
trespasser. — Badger  v.  Lyon,  7  Ala.  564;  Hoe  v.  Hslava,  11 
Ala.  1029 ;  Brown  v.  Lipscomb,  9  Port.  472 ;  Hinton  v. 
Reims,  13  Ala.  222.  (3)  The  deed  from  Acklen,  sheriff,  is 
not  void  for  uncertainty  in  description. — Ellis  v.  Martin, 
60  Ala.  394  ;  Clark  v.  Few,  62  Ala.  243  ;  Clements  v.  Pearce, 
63  Ala.  284 ;  Slater  v.  Breese,  36  Mich.  77 ;  Rddinger  v. 
Cleveland  Iran  Co.  39  Mich  30. 

STON^E,  J. — When  this  case  was  before  in  this  court,  60 
Ala.  582,  602,  we  said :  "To  avoid  a  deed  made  by  one  out  of 
possession,  it  is  enough  if  there  be  one  in  adverse  possession, 
exercising  acts  of  ownership,  and  claiming  to  be  rightfully  in 
possession.  Color  of  title  is  not  necessary."  We  fortified  that 
opinion  by  a  citation  of  many  authorities.  Possession,  to  have 
this  effect,  must  be  actual,  not  constructive.  And  it  must  be 
marked  by  acts  of  dominion,  such  as  the  erection  of  houses, 
making  valuable  improvements,  clearing  lands,  claiming  own- 
ership, or  by  some  other  act,  evidencing  that  the  possession  is 
under  claim  of  right.  Putting  a  tenant  in  possession,  who 
erects  a  house  thereon,  and  continues  to  occupy  for  a  series  of 
years,  is,  unexplained,  a  possession  under  claim  of  right.  Much 
less  than  this  would  be  sufficient  evidence  in  many  cases  of 
adverse  holding.  Actual  possession  is  an  open,  patent  fact, 
which  furnishes  evidence  of  its  own  existence.  It  is  notice  to 
all  men  contracting  in  reference  to  the  property  thus  possessed, 
and  is  equivalent  to  actual  notice  of  title,  legal  or  equitable,  or 
of  the  claim,  under  which  such  possession  is  held. — 2  Brick. 
Dig.  519,  §  181. 

in  paragraph  numbered  4^  of  the  general  charge,  the  Cir- 
cuit Court  correctly  declared  that  "no  one  can  sell  land  which 
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another  has  in  adverse  possession  under  claim  of  right."  He 
erred  when  he  informed  tlie  jury  that  this  rule  does  not  "apply, 
when  the  true  owner  sells  the  property  in  ignorance  of  such 
adverse  holding."  The  natural  and  necessary  effect  of  such 
charge  was,  to  give  the  jury  to  understand  that  to  render  the 
rule  applicable,  the  seller  must  have  had  notice  or  knowledge 
of  the  adverse  holding,  other  than  the  actual  possession  gave 
him.  The  concluding  clause  of  paragraph  5  of  the  general 
charge  is  equally  erroneous.  And  charges  asked,  numbered  1 
and  1  B,  should  have  been  given. 

The  question  of  outstanding  title  in  another.  It  is  true 
the  record  shows  fully  that  the  property  in  controversy,  if 
embraced  in  the  tract  of  the  Huntsville  Hotel  Company,  was 
under  mortgage  or  trust  deed  to  another,  to  secure  bonds  and 
accrued  interest,  which  had  matured  when  this  suit  was 
brought.  Hence,  the  hotel  company  was  in  default.  The 
mortgage  or  trust  deed  contains  the  following  clauses  :  "But 
nothing  herein  contained  shall  be  construed  so  as  to  prevent 
the  fluntsville  Hotel  Company  from  using  the  building  for 
hotel  purposes,  renting,  and  receiving  payment  therefor,  of  any 
part  of  such  hotel  building,  not  necessary  for  the  hotel,  nor 
from  disposing  of  any  part  of  the  lot  or  grounds  upon  which 
said  building  is  situated,  which  may  not  be  required  for  the 
use  of  said  hotel,  nor  from  using  any  furniture,  stores  or  fix- 
tures which  may  be  necessary  in  conducting  the  business  of 
said  company,  or  from  collecting  and  paying  out  all  or  any 
moneys  that  now  is,  or  hereafter  may  be  due  said  company, 
provided  that  no  default  shall  have  been  made  in  the  payment 
of  the  interest  and  principal  of  any  of  the  described  bonds. 
.  .  .  .  Upon  the  following  trusts,  that  is  to  say  :  In  case 
the  said  Huntsville  Hotel  Company  shall  fail  to  pay  the  prin- 
cipal, or  any  part  thereof,  or  any  of  the  interest  on  said  bonds, 
at  any  time  when  the  same  may  become  due  and  payable,  ac- 
cording to  the  tenor  thereof,  when  demanded,  then  after  sixty 
days  from  such  default,  upon  the  request  of  the  holder  of  such 
bonds,  the  said  Donegan  and  Hammond — [grantees  and  trust- 
ees]— and  their  successors  in  such  trust,  may  enter  into  and 
take  possession  of  all  or  any  part  of  said  premises,"  etc.  It 
will  be  seen  from  these  extracts  from  the  trust  deed,  that  the 
right  of  the  Huntsville  Hotel  Company  to  retain  possession  of 
the  property  did  not  terminate  ipso  facto  with  their  default  in 
paying  the  principal  or  interest  of  the  bonds.  There  must 
have  been,  first,  a  demand  of  such  payment,  second,  a  request 
of  the  holder  of  such  bonds,  and,  third,  a  delay  of  sixty  days 
after  such  default,  before  the  trustees  would  be  authorized  to 
enter  into  and  take  possession.  IN^one  of  these  steps  are  shown 
to  have  been  taken,  and  therefore  it  is  not  shoAvn  that  the  right 
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of  the  hotel  company  to  possess  and  occupy  has  ever  termi- 
nated. This  was  a  valuable  interest,  a  legal  estate,  and  was 
subject  to  levy  and  sale  under  execution.  The  purchaser  of 
such  interest,  until  it  is  determined,  acquires  such  estate  as  will 
support  ejectment.  Brock  v.  Yongue.  4  Ala.  584;  Badger  v. 
Lyon,  7  Ala.  564 ;  /Smith  v.  Taylor,  9  Ala.  633 ;  Br.  Bank  v. 
Fry,  23  Ala.  770 ;  Knox  v.  Eastmi,  38  Ala.  345 ;  1  Brick.  Dig. 
905,  §  207.  The  Circuit  Court  did  not  err  in  holding  tliere 
was  a  failure  to  show  an  outstanding  title  in  a  stranger  which 
could  defeat  this  action. 

It  is  settled  law — too  well  settled  to  require  a  citation  of  au- 
thorities— that  in  an  action  of  ejectment,  or  statutory  real  ac- 
tion, plaintiff  can  not  recover  unless  he  shows  a  sufficient  legal 
title  in  himself,  or  a  right  to  the  possession.  The  defendant 
may  have  no  title,  may  be  a  mere  trespasser ;  still,  if  he  has  not 
entered  as  the  tenant  of  plaintiff,  and  thus  recognized  his  title, 
it  is  sufficient  for  his  defense  that  plaintiff  shows  no  right  to 
recover.  An  older  possession  often  proves  title  against  one 
who'  shows  only  a  later  possession,  but  this  rests  on  the  pre- 
sumption that  one  who  has  had  a  prior  possession  of  land,  exer- 
cising acts  of  ownership  and  control,  is  treated  as  the  owner 
against  such  subsequent  occupant,  unless  the  latter  shows  title 
in  himself,  or  some  other,  or  unless  he  has  held  the  possession 
adversely  for  a  sufficient  length  of  time  to  bar  the  plaintiff's 
right  of  entry.  In  this  case  the  laboring  oar  was  with  the 
plaintiff's,  Humes  et  al.  The  suit  is  to  recover  a  part  of  lot 
17  in  the  city  of  Huntsville.  The  deeds  through  which  plain- 
tiffs attempt  to  deduce  their  title,  describe  lot  17  as  containing 
a  half  acre.  It  is  bounded  north  on  Clinton  street,  and  west 
on  Gallatin  street.  •  If  the  lot  is  a  square,  each  of  its  four  sides 
is  about  one  hundred  and  forty-seven  feet  and  eight  inches  in 
length.  The  plaintiffs  in  this  case  do  not,  as  we  understand 
the  case,  rely  on  previous  possession  in  those  under  whom  they 
claim.  They  rely  on  a  documentary  chain  of  title,  commenc- 
ing as  far  back  as  1816.  There  was  then  a  deed  from  Pope  to 
Cannon,  conveying  lot  17,  town  of  Huntsville,  fronting  Clin- 
ton and  Gallatin  streets,  described  as  "  a  certain  parcel  or  half 
acre  of  land."  Deed,  December  18th,  1818,  from  Cannon  to 
Price,  conveying  same  lot  by  same  description.  Deed,  I*^ovem- 
ber  23rd,  1822,  from  Price  to  Stokes,  conveying  same  lot  by 
same  description,  '■^wUh  the  reserve  of  twenty-Jive  feet  fronting 
on  Gallatin  street  where  the  hrick  house  stands,  runninx)  hack 
seventy  four  feet  nine  inches,  at  right  anfjlesP  Deed,  Febru- 
ary 4th,  1823,  from  Stokes  to  Rogers,  conveying  same  lot  with 
same  description,  and  same  reservation.  Deed,  January  31st^ 
1826,  from  Rogers  to  Jamison,  conveying  same  lot  with  same 
description  and  same  reservation.     Title  is  thus  traced,  and 
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vested  in  Jamison,  of  all  of  lot  seventeen,  except  the  part  re- 
served, described  above.  The  title  to  the  reserved  part,  having 
the  brick  house  on  it,  is  left  in  Price,  so  far  as  this  record  in- 
forms us ;  or,  rather,  the  record  fails  to  inform  us  the  title  to 
that  part  ever  got  out  of  him.  The  next  step  in  plaintiffs' 
chain  of  title  is  a  sheriff's  deed,  dated  April  2nd,  1832,  con- 
veying to  Elliott  "  part  of  lot  seventeen,  fronting  Gallatin 
street  fifty  feet,  extending  eastwardly  seventy-three  feet,  as  the 
property  of  said  Isaac  Jamison,  etc."  Deeds,  conveying  lands 
by  similar  description,  from  Elliott  to  Sadler,  dated  March  4th, 
1833 — from  Sadler  to  ITorton,  April  7th,  1834, — liorton  and 
Robinson  to  Caldwell,  August  18th,  183"^, — Caldwell  to  Yeat- 
man  and  wife,  February,  22d,  1839, — Yeatman  and  wife  to 
Erwin,  September  7th,  1840, — Yeatman  and  wife  to  Turner, 
February,  23rd,  1839, — Turner,  trustee,  to  Wood,  October  Ist, 
1844,  conveying  several  pieces  of  property,  and  among  the 
rest,  "  part  of  lot  bought  by  said  Caldwell  of  Rodah  liorton 
and  wife  and  John  Robinson  and  wife,  and  by  them  conveyed 
to  the  said  Caldwell ;  the  above  property  enibraces,  and  is  in- 
tended to  embrace  the  establishment  in  the  town  of  Huntsville 
known  as  the  Bell  tavern,  now  occupied  by  the  said  Agnes 
Yeatman,  and  kept  by  her  as  a  hotel."  From  Wood  and  wife 
to  Kinkle,  October  2l8t,  1847,  after  describing  other  lands  (the 
hotel  property),  conveying  same  lot  with  same  description,  as 
that  found  in  sheriff's  deed  to  Elliott — Kinkle  to  Lane  &  Davis, 
June  5th,  1851,  conveying  several  lots,  and  the  same  lot  de- 
scribed as  in  slieriff's  deed  to  Elliott.  From  Davis  to  North 
Alabama  College,  March  4th,  1852,  conveying  several  lots  and 
the  lot  as  described  in  the  sheriff's  deed  aforesaid.  From  North 
Alabama  College  to  Huntsville  Hotel  Company,  April  16th, 
1857,  conveying  several  lots,  and  with  them  part  of  lot  seven- 
teen, described  as  above.  Deed  of  U.  S.  marshal  to  Walker, 
February  7th,  1870,  conveying  lots  17,  18,  25  and  26,  and  the 
improvements  thereon ;  and  Walker  to  plaintiffs.  May  22nd, 
1871.  The  chain  of  title  shown  by  plaintiffs  left  all  of  lot  17 
in  Jamison,  except  the  reserve  of  twenty-five  feet  front  on 
Gallatin  street,  running  back  seventy-three  feet,  and  except  the 
fifty  feet  front  on  Gallatin  street,  running  back  seventy-three 
feet,  conveyed  by  sheriff'  to  Elliott. 

Defendant's  chain  of  title  to  tliat  part  of  lot  17,  which  it  is 
alleged  was  conveyed  by  sheriff  to  Elliott,  and  fronting  on 
Gallatin  street  fifty  feet,  is  as  follows :  Deed  from  Mrs.  Hill  to 
Battle,  April  9th,  1858,  conveying  part  of  lot  17,  •'  commenc- 
ing at  the  north-west  corner  of  the  little  brick  house  on  Gallatin 
street,  running  thence  eastwardly,  at  right  angles  with  said 
street,  and  parallel  with  Clinton  street  seventy-four  and  one- 
half   feet — thence  at   right  angles  to  Clinton   street — thence 
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west  to  the  north-west  corner  of  said  lot,  tlience  south  along 
Gallatin  street  to  the  beginning,  being  about  sixty-seven  feet, 
containing  not  quite  one-eighth  of  an  acre;"  a  second  piece, 
lying  east  of  above,  not  necessary  to  be  here  described ;  and  "  also 
another  lot  of  land  lying  in  said  town,  being  part  of  said  lot 
number  seventeen,  bounded  on  the  north  by  lot  first  above  de- 
scribed, on  the  east  by  the  lot  last  above  described,  on  the  south 
by  the  Bell  tavern  lot,  on  the  west  by  said  Gallatin  street,  sup- 
posed to  front  on  said  street  about  twenty-five  feet,  and  to  run 
back  east  about  seventy-four  feet."  Deed  of  Battle  and  others 
to  Chappell,  December  20th,  1861,  conveying  same  premises, 
with  same  description,  with  disclaimer  of  warranty  as  to  piece 
last  above  described.  Deed  from  Chappell  to  Bernstein,  De- 
cember 21st,  1861,  conveying  same  lands,  with  same  descrip- 
tion, and  same  disclaimer  of  warranty.  These  conveyances 
tend  to  show  the  following  facts:  That  the  north-west  corner 
of  the  little  brick  house  stood  sixty-seven  feet  south  of  the 
north-west  corner  of  lot  17 ;  that  the  lot  on  which  the  brick 
house  stood  fronted  twenty-five  feet  on  Gallatin  street;  that 
Bernstein's  entire  front  on  Gallatin  street — including  the  little 
lot  on  which  the  brick  house  stood — was  sixty-seven  feet  plus 
twenty-five — ninety-two  feet,  and  that  adjoining  to  it  on  the 
south  was  the  Bell  tavern  property ;  thus  showing  that  the 
Bell  tavern  propertj'  extended  north  on  Gallatin  street  to  a 
point  ninety-two  feet  south  of  the  north-west  corner  of  lot 
seventeen.  The  property  recovered  in  this  suit  is  south  of  that 
point,  and  hence,  Bernstein  fails  to  show  any  title  to  the  prop- 
erty in  controversy.  There  is  great  contrariety,  if  not  conflict 
in  the  testimony,  as  to  the  particular  locality  or  spot  on  which 
the  little  brick  house  stood.  The  probable  great  length  of  time 
since  its  demolition  or  removal,  may,  to  some  extent,  account 
for  this.  We  attach  more  importance  to  the  expressed  dis- 
tances in  the  deeds,  than  to  the  recollection  of  witnesses.  But, 
as  we  have  said,  the  plaintiff  must  recover,  if  at  all,  on  the 
strength  of  his  own  title,  not  on  the  weakness  or  absence  of 
his  adversary's. 

It  is  contended  for  appellant  that  the  deed  from  the  sheriff 
to  Elliott,  and  those  which  follow  it,  are  so  indefinite  in  the 
description  of  the  property  sold  and  attempted  to  be  conveyed, 
as  to  be  void  for  uncertainty.  This  can  hardly  be  affirmed,  as 
matter  of  law,  on  the  face  of  the  deeds.  True,  they  speak  of 
part  of  lot  seventeen,  showing  that  the  whole  of  that  lot  was 
not  embraced  in  it.  But  we  can  not  judicially  know  the  ex- 
tent of  that  lot's  front  on  Gallatin  street.  Its  entire  front  on 
that  street,  looking  alone  to  the  deed,  may  have  been  only  fifty 
feet.  Or  it  may  be  that  Jamison,  at  that  time,  owned  a  de- 
fined part  of  the  lot  fronting  on  Gallatin  street,  measuring  fifty 
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feet,  and  known  "  as  tlie  property  of  said  Isaac  Jamison."  If 
so,  then  outside  proof  of  sucli  fact  would  enable  any  competent 
surveyor  to  determine  and  locate  the  land  sold.  We  are  speak- 
ing of  the  deed  itself,  without  reference  to  extrinsic  proof.  So 
considered,  it  can  not  be  pronounced  void  on  its  face.  Consid- 
ered in  connection  with  the  extrinsic  proof,  the  question  is  a 
very  different  one.  Lot  17  fronts  on  Gallatin  street  about  one 
hundred  and  forty-seven  or  eight  feet.  All  of  this  property 
was  conveyed  to  Jamison,  except  about  twenty-five  feet  on 
which  the  brick  house  stood.  He  thus  owned  about  one  hun- 
dred and  twenty-two  feet  on  Gallatin  street.  The  bill  of  ex- 
ceptions states  it  contains  all  the  evidence,  and  there  is  no  evi- 
dence that  the  fifty  feet  front  has  ever  been  separated  from  the 
residue,  or  that  there  was  any  identification  of  any  fifty  feet, 
known  as  the  property  of  said  Isaac  Jamison.  There  is  an  ab- 
sence of  proof  that  at  the  time  the  sheriff  sold  to  Elliott,  Jami- 
son had  disposed  of  any  part  of  lot  17.  True,  at  that  time,  a 
part  of  lot  17  was  occupied  and  claimed  by  others,  probably 
rightly  claimed  ;  biit  it  is  not  shown  that  Jamison  had  conveyed 
any  part  of  the  lot.  The  part  we  speak  of  as  being  occupied 
and  claimed  by  others,  fronts  on  Clinton  street,  and  is  different 
from  the  part,  the  title  to  which  we  are  now  discussing.  Con- 
struing the  deed  from  the  sheriff  to  Elliott,  and  the  later  deeds 
which  copied  its  phraseology,  in  the  light  of  the  testimony  in 
this  record  bearing  on  the  question,  we  do  not  think  it  suffi- 
ciently identifies  the  property.  Identification  must  be  estab- 
lished by  the  j)roof  of  facts — facts  still  existing,  or  which  are 
shown  to  have  once  existed.  Opinion  or  conjecture  of  what 
was  intended,  will  not  do. — Miller  v.  Travers,  8  Bing.  244; 
Pollard  V.  Maddox,  28  Ala.  321. 

In  the  affirmative  charge  is  the  following  language :  "  If  you 
believe  from  the  evidence  that  Jamison  owned  lot  !N^o.  17,  one 
side  of  which  was  on  Gallatin  street,  and  that  he  had  previously 
sold  all  of  said  lot  on  Gallatin  street  that  he  owned  but  the 
fifty  feet,  and  that  that  portion  was  known  as  the  Jamison  lot. 
then  you  may  look  to  that  evidence  to  guide  you  to  a  conclu- 
sion, whether  or  not  the  fifty  feet  fronting  on  Gallatin  street, 
mentioned  in  Acklen's  [sheriff's]  deed,  included  or  not  the  lot, 
or  portion  of  land  described  in  plaintiffs'  complaint."  This 
part  of  the  charge  was  specially  excepted  to.  As  we  have  said, 
the  record  aflfirms  it  contains  all  the  evidence,  and  it  contains 
no  testimony  that  Jamison  had  previously  sold  any  part  of  lot 
17  fronting  on  Gallatin  street.  Neither  does  it  contain  any 
evidence  that  the  part  of  the  land  in  controversy  "  was  known 
as  the  Jamison  lot."  This  charge,  then,  was  abstract,  because 
some  of  its  predicates  are  unsupported  by  testimony.  If  an 
abstract  charge,  though  asserting  a  correct  legal  proposition, 
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when  considered  in  connection  with  the  evidence,  must  have 
misled  the  jnry,  this  is  ground  of  reversal. — Partridge  v.  For- 
syth^ 29  Ala.  200.  The  finding  of  the  jury  in  this  case  shows 
the  jury  were  misled  by  this  abstract  charge.  The  giving  of 
it  was,  therefore,  error. 
Reversed  and  remanded. 

Beickell,  C.  J.,  not  sitting. 
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Trespass  de  honis  asportatis  hy  Mortgagor  against  Mortgagee. 

1.  Mortgage  of  personal  chattels;  right  of  mortgagee  to  possession. 
After  default  in  tne  payment  of  a  debt  secured  by  mortgage,  the  mort- 
gagee has  the  legal  title  and  the  right  of  immediate  possession  of  chattels 
conveyed  by  the  mortgage,  authorizing  a  recovery  thereof  by  him  ;  and 
his  right  of  possession  is  not  affected  by  partial  payments  previously 
made  by  the  mortgagor  on  the  secured  debt,  unless  it  is  so  provided  in 
the  mortgage. 

2.  Usury  not  available  to  mortgagor  in  trespass. — In  an  action  of  tres- 
pass brought  by  a  mortgagor  against  the  mortgagee,  for  seizing  personal 
property  conveyed  by  the  mortgage,  usury  is  not  available  to  the  plain- 
tiff for  the  purpose  of  showing,  in  connection  with  evidence  of  partial 
payments,  that  the  naortgage  debt  has  been  paid,  and  the  mortgage  sat- 
isfied. 

3.  Same. — While  a  chattel  mortgage  is  satisfied,  and  its  lien  extin- 
guished, by  payment  of  the  mortgage  debt,  and  a  seizure  by  the  mort- 
gagee of  the  mortgaged  property,  after  such  payment,  would  constitute 
him  a  trespasser ;  yet,  in  an  action  of  trespass  brought  against  him  by 
the  mortgagor,  founded  on  such  seizure,  no  collateral  investigation  can 
be  had  into  the  usurious  character  of  commissions  charged  by  the  mort- 
gagee, who  was  a  commission  merchant,  for  selling  cotton  conveyed  by 
the  mortgage,  in  accordance  with  the  terms  thereof,  for  the  purpose  of 
showing  a  payment  of  the  debt. 

4.  Advances  by  mortgagee  ;  what  prices  he  may  charge  therefor. — Un- 
der a  mortgage  securing  future  advances,  the  mortgagee  is  entitled  to 
such  prices  as  may  be  agreed  on,  or,  in  the  absence  of  an  agreement,  to 
a  fair  and  reasonable  market  valuation,  estimated  at  the  time  and  place 
of  sale,  and  hence,  evidence  of  prices  paid  b^the  mortgagee,  purchasing 
at  wholesale  at  another  time  and  place,  is  inadmissible. 

5.  Account  stated;  presumption  of  correctness. — If  an  account  is  ren- 
dered to  a  debtor,  and  he  admits  its  correctness,  or  retaining  it,  he 
makes  no  objection  thereto  within  a  reasonable  time,  he  will  be  bound 
by  it  as  an  account  stated,  his  silence  in  the  latter  event  being  an  implied 
admission  of  its  correctness;  and  if  he  only  objects  to  one  item,  this  is 
an  admission  of  the  correctness  of  the  other  items  of  the  account. 
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6.  Parol  mortgage ;  what  is. — A  verbal  agreement  between  a  mortga- 
gor and  mortgagee,  made  after  the  execution  of  the  mortgage,  that  it 
should  embrace  a  horse  furnished  to  the  former  by  the  latter,  and  stand 
as  security  for  the  price  thereof,  is  valid,  at  least,  inter  partes,  as  a  parol 
mortgage ;  and,  in  an  action  of  trespass  by  the  mortgagor  against  the 
mortgagee  for  seizing  other  chattels  conveyed  by  the  mortgage,  the  fact 
that  the  horse  belonged  to  the  mortgagee's  son,  who  was  also  his  agent, 
is  not  available  to  the  plaintiff  for  the  purpose  of  reducing  the  mortgage 
debt,  and  of  showing  that  it  was  paid,  if  the  son  consented  to  such  a  dis- 
position of  his  propertj'. 

7.  Wfien  commissions  agreed  to  be  paid  for  selling  mortgaged  cotton  not 
affected  by  sale  through  a  broker  at  a  lower  rate. — Nor  can  the  mortgagor, 
in  such  action,  be  heard  to  complain,  that  the  mortgagee,  who  was  a 
commission  merchant,  employed  a  broker  to  sell  for  him  the  cotton 
shipped  to  him  by  the  mortgagor,  at  a  lower  rate  of  commissions  than 
that  which  the  mortgagor  agreed  to  pay  him. 

8.  Chattel  mortgage  with  power  of  sale  ;  right  of  mortgagee  to  take  pos- 
session under. — When  any  part  of  the  debt  secured  by  a  chattel  mortgage 
containing  a  power  of  sale,  remains  unpaid,  the  mortgagee  may  execute 
the  power  by  taking  possession  of  the  mortgaged  property,  provided  he 
does  so  without»committing  a  breach  of  the  peace,  or  violation  of  the 
criminal  law. 

9.  Confusion  of  goods  ;  doctrine  applies  to  mortgaged  chattels. — "Where 
the  owner  of  goods  willfully,  or  through  want  of  proper  care,  so  mix  or 
mingle  them  with  the  goods  of  another,  that  they  can  not  be  distin- 
guished, the  latter  is  entitled  to  the  whole,  unless  he  consented  to  the 
act;  and  this  principle  applies  to  mortgaged  chattels,  and  a  confusion 
thereof  by  the  mortgagor  with  other  chattels  owned  by  him  makes  the 
whole  prima  facie,  at  least,  subject  to  the  lieu  and  operation  of  the 
mortgage. 

10.  Mortgage  of  after-acquired  property  ;  ivhen  no  specific  lien  thereby 
created. — A  mortgage  of  property  to  be  thereafter  acquired,  which  is  not 
the  product,  increase,  or  accretion  of  something  already  owned  by  the 
mortgagor,  especially  when  only  general  terms  of  description  are  used, 
creates  no  specific  lien  on  such  after-acquired  property,  but  is  merely  an 
agreement  to  execute  a  further  mortgage. 

11.  Trespass  de  bonis  asportatis  by  the  husband;  damages  to  goods  of 
the  wife  can  not  be  recovered  in. — In  trespass  by  the  husband  against  his 
mortgagee  for  an  alleged  illegal  seizure  of  goods  under  the  mortgage,  the 
plaintiff  can  not  recover  damages  for  a  seizure  of  goods  belonging  to  the 
corpus  of  the  wife's  statutory  separate  estate ;  but  for  such  damages  the 
wiie  must  sue  alone. 

12.  Amendment  by  adding  parties  defendant ;  when  not  allowed. — The 
statute  authorizing  an  amendment  of  the  complaint,  by  striking  out  or 
adding  parties  plaintiff  or  defendant  (Code,  §  3156),  can  not  be  construed 
so  as  to  authorize  the  addition  of  parties  defendant,  who  were  not  liable 
to  be  sued  when  the  action  was  commenced,  although  they  may  have 
afterwards  rendered  themselves  liable  to  the  same  action. 

13.  Same ;  principal  ratifying  trespass  by  agent  after  suit  brought,  can 
not  be  made  defendant. — If  an  agent,  acting  in  the  name,  and  for  the  ben- 
efit of  his  principal,  commits  a  trespass  de  bonis  asportatis,  which  im- 
poses a  civil,  and  not  a  criminal  liability  upon  the  agent,  the  principal 
may,  when  fully  informed  .of  the  tortious  nature  of  the  act,  adopt  and 
ratify  it ;  and  such  ratification,  for  many  purposes,  will  relate  back  to  the 
date  of  the  unauthorized  act,  so  as  to  constitute  the  principal  a  trespasser 
«6  initio,  ordinarily  binding  him  to  the  same  extent  and  imposing  on 
him  the  same  civil  responsibilities  as  if  he  had  originally  authorized  it; 
but  this  doctrine  of  relation,  being  a  mere  legal  fiction,  and  allowed  only 
for  the  advancement  of  right  and  justice,  can  not  be  so  applied  as  to  au- 
thorize the  principal  to  be  made  a  party  defendant  by  amendment  to  a 
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suit  brought  against  the  agent  for  such  trespass,  and  commenced  prior 
to  his  ratification  of  the  agent's  act. 

14.  'Trespass  by  agent ;  ratification  by  principal. — To  hold  the  princi- 
pal responsible  for  damages  resulting  from  a  trespass  de  bonis  asportatis, 
which  is  not  indictable,  on  the  ground  of  a  subsequent  ratification  by 
him  of  the  agent's  wrongful  act,  it  must  appear  that  he  ratified  such  act 
with  a  full  knowledge  of  its  tortious  character ;  and  the  mere  appropria- 
tion of  the  fruits  of  the  trespass,  without  such  knowledge,  is  not  suffi- 
cient. 

lo.  Principal  and  agent;  ratification  by  principal  of  agent's  act. 
Where  the  relation  of  agency  exists,  and  the  principal  derives  a  benefit 
from  an  act  done  by  the  agent  beyond  the  scope  of  the  agency,  he  will 
be  held  to  have  ratified  such  unauthorized  act  by  acquiescence,  if,  after 
being  fully  informed  of  what  has  been  done,  lie  fails  to  express  his  dis- 
satisfaction within  a  reasonable  time ;  but  where  the  relation  of  agency 
does  not  exist  when  the  act  is  done,  but  the  act  is  that  of  a  mere  volun- 
teer awaiting  ratification,  the  silence  of  the  principal  will  not  be  so  rea- 
dily construed  into  a  ratification,  except,  perhaps,  in  cases  where  it 
might  operate  to  the  prejudice  of  innocent  parties. 

16.  Same;  declarations  by  pri7icipal  to  agent,  verbal  acts  and  competent. 
The  declarations  of  the  principal,  when  first  informed  of  the  seizure  of 
the  goods  by  his  agent,  ordering  them  to  be  returned  to  the  plaintiff,  and 
his  message  to  his  acting  agent,  instructing  him  to  have  nothing  more  to 
do  with  the  goods,  are  in  the  nature  of  verbal  acts,  tending  to  sliow  a  re- 
pudiation of  the  agent's  act,  and  are  competent  evidence  for  the  princi- 
pal in  a  suit  against  him  and  the  agent  for  trespass  growing  out  of  such 
seizure. 

17.  Evidence;  question  calling  for  mental  status  of  party,  illegal. 
Where  the  principal  is  examined  as  a  witness  in  his  own  behalf,  in  a 
suit  brought  against  him  for  a  trespass  committed  by  the  agent,  a  ques- 
tion propounded  to  him,  by  which  he  is  asked  whether,  on  being  first 
informed  of  the  trespass,  "  he  approved  or  disapproved  of  it,"  would  be 
irrelevant,  if  propounded  with  the  view  of  eliciting  a  mere  mental  approv- 
al, unaccompanied  by  acts  or  words ;  and  being  ambiguous,  and  it  not 
affirmatively  appearing  whether  the  answer  would  have  been  legal  or  il- 
legal evidence,  the  primary  court  did  not  err  in  disallowing  the  ques- 
tion. 

18.  Principal  and  agent;  ratification  by  principal  of  agent's  trespass. 
If  the  principal,  in  good  faith,  and  by  suitable  acts  and  declarations,  re- 
pudiated the  seizure  of  goods  made  by  his  agent  under,  and  in  execution 
of  a  power  of  sale  contained  in  a  mortgage  executed  by  the  plaintiff  to 
the  principal,  the  law  would  not  make  it  incumbent  on  him  to  actively 
interfere  to  compel  restoration  of  the  goods  to  the  plaintiff,  unless  they 
had  come  into  his  custody,  or  under  his  control.  His  failure,  however, 
to  counsel  restoration,  or  to  re-assert  control  over  the  mortgage  under 
which  the  seizure  was  made,  if  satisfactorily  proved,  may  be  looked  to 
by  the  jury,  as  tending  to  prove  acquiescence. 

19.  Same. — In  all  cases  of  trespass  by  an  agent,  for  which  the  prin- 
cipal is  sought  to  be  held  liable  on  the  ground  of  a  subsequent  ratification 
by  him  of  the  agent's  act,  the  law  requires,  with  good  reason,  "sub- 
stantial proof  of  ratification." 

20.  Evidence ;  res  gestw. — In  an  action  of  trespass  by  the  mortgagor 
against  the  mortgagee  and  his  agent  for  a  seizure,  under  a  power  of  sale 
in  the  mortgage,  of  mortgaged  chattels,  the  written  notice  of  the  sale, 
and  the  sale  itself  of  the  chattels  by  the  agent,  are  admissible  in  evi- 
dence, being  merely  cumulative  evidence  of  the  intention  of  the  agent 
in  taking  the  goods,  and,  as  such,  a  part  of  the  res  gestx  of  the  alleged 
trespass,  shedding  light  on  the  dominion  over  the  goods  previously  as- 
serted. 

21.  Trespass  de  bonis  asportatis  ;    measure  of  damages. — In  trespass 
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for  taking  goods,  if  the  taking  is  merely  unlawful,  the  measure  of  dam- 
ages is,  generally,  the  value  of  the  goods,  or  amount  of  injury  done  to 
them,  as  the  case  may  be,  with  interest  to  the  date  of  judgment ;  but  if 
the  taking  is  perpetrated  in  a  rude,  wanton,  reckless,  or  insulting  man- 
ner, or  is  accompanied  with  circumstances  of  fraud,  malice,  oppression, 
or  aggravation,  or  even  with  gross  negligence,  the  party  injured  is  en- 
titled to  receive  exemplary  damages. 

22.  Same;  malice  of  agent  as  affecting  damages  against  principal. 
The  rule  is,  that,  where  several  defendants  are  sued  in  tort  for  damages, 
the  malice  or  other  evil  motive  of  one  can  not  be  matter  of  aggravation,  or 
ground  of  vindictive  damages  against  the  other;  and  hence,  principals 
are  not  generally  held  liable  for  such  damages  by  reason  of  the  evil  mo- 
tive of  the  agent,  unless  the  act  of  the  agent  was  fully  ratified  with  a 
knowledge  of  its  malicious,  aggravating,  or  grossly  negligent  character ; 
or  these  matters  of  aggravation  were  probably  consequent  on  the  doing 
of  the  wrongful  act  ordered  by  the  principal ;  or  imless  the  agent  was 
employed  with  a  knowledge  of  his  incompetency. 

23.  Evidence;  when  letter  by  agent  is  admissible  in  action  of  trespass 
against  principal  and  agent. — In  an  action  of  trespass  against  principal 
and  agent,  for  tlie  seizure  by  the  agent  of  plaintiff's  goods,  a  letter  writ- 
ten by  the  agent  two  days  before  the  seizure,  directed  to  the  plaintiff, 
and  received  by  him  in  due  course  of  mail,  and  endorsements  made  on 
the  envelope  by  the  agent,  evincing  an  unfriendly  feeling  towards  the 
plaintiff,  is  relevant  and  competent,  on  proof  of  handwriting,  as  tending 
to  show  malice  or  an  evil  motive  on  the  part  of  the  agent,  which  may 
have  entered  into,  or  given  color  to  the  transaction. 

24.  Trespass;  evidence  of  malice;  when  inadmissible. — In  trespass 
against  principal  and  agent,  founded  on  the  seizure  by  the  agent  of 
goods  of  the  plaintiff  under  a  mortgage  to  the  principal,  where  it  is 
sought  to  charge  the  latter  by  reason  of  a  subsequent  ratification  of  the 
agent's  act,  the  fact  that  the  principal  commenced  a  criminal  prosecu- 
tion against  the  plaintiff  about  the  time  of  the  seizure,  is  not  competent 
evidence  for  the  plaintiff,  in  the  absence  of  all  evidence  tending  to  show 
the  principal's  original  participation  in  the  agent's  act,  or  that  he  origi- 
nally authorized  it,  although  such  fact  may  tend  to  show  malice  against 
the  plaintiff  on  the  part  of  the  principal.  In  such  case,  the  prosecution 
is  not  a  part  of,  or  connected  with  the  transaction  alleged  to  have  been 
xatitied,  anrj  the  malice,  standing  alone,  is  not  competent  to  authorize 
the  inference,  that  the  principal  conferred  an  original  or  previous  author- 
ity upon  the  agent  to  make  the  seizure. 

25.  Same. — In  such  ac^tion  it  is  not  competent  for  the  plaintiff  to 
show,  by  way  of  aggravation  of  damages,  that  he  had  a  family,  consist- 
ing of  a  wife  and  several  minor  children,  at  the  time  of  the  seizure  of  his 
goods  by  one  of  the  defendants. 

26.  Trespass;  ivhen  destitute  condition  of  plaintiff" s  famihj,  caused  by 
the  trespass,  not  competent  evidence. — Nor  is  it  competent,  in  such  action, 
to  show  that  the  plaintiff's  family,  then  at  a  distant  place,  to  which 
plaintiff  intended  moving,  were  in  a  destitute  condition  as  to  clothing, 
bedding  or  furniture,  caused  by  the  seizure  of  his  goods  by  the  defend- 
ant, without  proof  of  knowledge  by,  or  notice  to  the  defendant  of  such 
condition  at  the  time  the  goods  were  seized ;  but  the  knowledge  of  such 
facts  by  the  defendant,  or  information  charging  him  with  notice  thereof, 
would  tend  to  show  an  evil  motive,  such  as  would  constitute  a  circum- 
stance of  oppression  or  aggravation. 

27.  Trespass;  good  or  bad  faith  an  issue,  when  punitive  damages  are 
claimed;  what  evidence  is  competent  to  show  good  faith. — Exemplary  dam- 
ages being  punitive  and  preventive  in  their  purpose,  as  well  as  com- 
pensatory, the  good  or  bad  faith  of  tlie  defendant  is  always  a  vital  issue 
where  such  damages  are  claimed  ;  and  hence,  in  an  action  of  trespass 
brought  by  a  mortgagor  against  a  mortgagee  and  his  agent  for  the  seizure 
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by  the  agent  of  goods  under  power  of  sale  contained  in  the  mortgage,  it 
is  competent  for  the  defendants  to  show,  in  mitigation  of  exemplary- 
damages  claimed  in  the  action,  that  the  agent  had  good  reason  to  believe 
and  did  believe,  that  a  part  of  the  mortgage  debt  remained  unpaid,  and 
that  the  goods  seized  under  the  mortgage  belonged  to  the  plaintiff,  and 
were  conveyed  by  the  mortgage;  but  such  evidence  is  not  admissible  in 
mitigation  of  actual  damages. 

28.  Witness;  conviction  of  j)etit  larceny  renders  infamous  and  incom- 
petent.— The  conviction  of  a  person  for  petit  larceny  before  a  justice  of 
the  peace  having  jurisdiction,  renders  him  infamous  and  incompetent  to 
testify  as  a  witness. 

29.  Justice  of  the  peace;  judgment  of  conviction  in  criminal  case  before; 
hoiv  proved;  §  3634  of  the  Code  construed. — A  justice's  court  not  being  a 
court  of  record,  a  certified  transcrijit  of  a  judgment  rendered  therein  is 
not  legal  evidence,  unless  so  made  by  statute ;  and  the  statute  (§  3634  of 
the  Code)  making  a  certified  statement  of  a  justice's  judgment  presump- 
tive evidence  of  the  fact,  having  no  reference  to  judgments  of  conviction 
in  criminal  cases,  but  being  limited  in  its  operation  to  judgments  in  civil 
suits,  a  justice's  transcript  of  a  judgment  of  conviction  in  a  criminal  case 
before  him  is  not  admissible  in  evidence.  Such  judgment  can  only  be 
proved  by  the  production  of  the  original  papers  and  docket,  sustained  by 
competent  evidence  of  identity,  or  by  swcrn  copies  compared  by  a  com- 
petent witness. 

30.  Witness;  conviction  before  mayor  of  Selma  for  violation  of  ordinance 
against  larceny,  does  not  render  incompetent. — A  conviction  of  a  person 
before  the  mayor  of  the  city  of  Selma  for  a  violation  of  an  ordinance  of 
the  city  against  larceny,  does  not  render  him  infamous  and  incompetent 
as  a  witness  ;  and  such  mayor  having,  under  the  charter  of  that  city,  the 
jurisdiction  of  a  justice  of  the  peace,  in  criminal  cases,  and  it  not  appear- 
ing whether  such  person  was  convicted  by  the  mayor,  sitting  ex  officio  as 
a  justice  of  the  peace,  of  an  offense  against  the  State,  or  whether  he  was 
convicted  merely  of  the  violation  of  a  municipal  ordinance,  evidence  of 
such  conviction  was  properly  excluded  from  the  jury. 

31.  Pleading;  tvhat  amoiints  to  general  issue. — A  defendant  can  derive 
no  greater  benefit  from  an  agreement  of  parties,  that  all  matters  which 
can  be  specially  pleaded  may  be  given  in  evidence  under  the  general 
issue,  than  he  could  enjoy  under  the  general  issue  without  such  agree- 
ment. 

Appeal  from  the  City  Court  of  Selma. 

Tried  before  S.  W.  John,  Esquire,  an  attorney  of  the  court, 
selected  by  the  clerk  under  the  provisions  of  §  18  of  Art.  YI. 
.  of  the  Constitution,  the  presiding  judge  having  been,  for  legal 
cause,  incompetent  to  try  the  cause. 

This  was  an  action  of  trespass  de  honis  asportatis,  brought  by 
Jasper  N.  Campbell  against  John  F.  Burns  and  Dick  Hill,  and 
was  commenced  in  the  Circuit  Court  of  Dallas  county  on  18th 
January,  1875.  At  the  spring  term,  1876,  of  said  court  the 
plaintiff  amended  his  complaint  by  adding  James  H.  Burns  as 
a  party  defendant ;  and  afterwards  the  cause  was  transferred  to 
the  City  Court  of  Selma.  Dick  Hill  did  not  appear  or  defend. 
James  II.  and  John  F.  Burns  appeared  and  pleaded  the  gene- 
ral issue  "  with  leave  to  give  in  evidence  any  matter  that  might 
be  specially  pleaded  or  replied,"  and  the  cause  was  tried  on  is- 
sue joined  on  that  plea ;  the  trial  resulting  in  a  verdict  and 
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judgment  for  the  plaintiff  against  all  the  defendants.  The 
term  "  defendants,"  as  liereinafter  used,  applies  only  to  James 
II.  and  John  F'.  Burns. 

As  shown  by  the  evidence,  the  plaintiff,  being  engaged  in 
farming  on  lands  rented  from  James  II.  Burns,  near  Burns- 
ville,  in  Dallas  county,  on  3d  March,  1874,  gave  his  note  to 
•  the  said  Burns,  who  was  a  commission  merchant  in  the  city  of 
Selma,  for  advances,  made  and  to  be  made  during  that  year, 
and,  to  secure  the  note  and  such  other  advances  as  he  might 
obtain,  he,  on  the  same  day,  executed  a  mortgage  on  his  crops, 
and  on  a  mare,  "  together  with  all  his  effects  of  every  descrip- 
tion." The  terms  and  provisions  of  this  mortgage  are  suffi- 
biently  set  out  in  the  opinion.  A  short  time  prior  to  25th  De- 
cember, 1874,  after  the  law-day  of  the  mortgage  had  passed, 
plaintiff  left  home,  leaving  his  family,  and  went  to  Montevallo  ; 
and  on  the  morning  of  16th  January,  1875,  plaintiff's  wife  and 
family  left  Burnsville,  on  the  train,  for  Montevallo,  his  wife 
having,  before  she  left,  requested  one  Sharpe  to  haul  the  house- 
hold goods  of  plaintiff,  which  had  been  left  at  their  former 
home,  to  the  depot  at  Burnsville,  and  ship  them  to  Montevallo 
on  the  evening  train.  Sharpe  hauled  the  goods,  and  put  them 
on  the  platform  at  the  depot  for  shipment  to  the  plaintiff'  as 
requested.  After  the  goods  were  unloaded  and  placed  on  the  plat- 
form, and  while  they  were  there  awaiting  shipment,  in  charge 
of  Sharpe,  they  were  seized  by  defendant  Hill,  by  the  direction 
of  John  F.  Burns,  under  said  mortgage,  and  were  taken  off 
and  kept  until  about  16th  March,  1875,  when  they  were  sold 
at  public  outcry,  at  Burnsville,  at  the  instance  of  John  F. 
Burns,  under  the  power  contained  in  the  mortgage.  These 
goods  "  consisted  of  bed-steads,  beds  and  bedding,  literary  and 
school  books,  men's,  boy's,  women's  and  girl's  clothing,  kitch- 
en furniture,  crockery,  chairs,  etc.;  a  set  of  butcher's  tools, 
some  jewelry,  garden  seed,  cotton,  etc."  AVhen  hauled  to  the 
depot,  "  the  beds  were  tied  up  with  ropes,  the  clothing  mostly 
in  three  trunks,  one  of  which  was  locked ;  some  of  the  things 
[were]  in  a  box,  which  was  nailed  up,  others  in  barrels  or  boxes, 
which  were  not  fastened  up."  .  The  evidence  tended  to  show 
that  a  part  of  these  goods,  "■  such  as  crockery,  needles,  pins, 
women's  clothing,  and  some  ticking,  and  one  feather-bed,"  were 
purchased  by  the  plaintiff  after  tlie  mortgage  was  executed ; 
that  "  these  things  were  mixed  up  with  his  other  goods  in  the 
various  trunks  and  other  packages  ; "  and  that  there  were  also 
among  said  goods,  so  seized  and  sold,  certain  articles  of  person- 
al property,  which  belonged  to  the  corpus  of  the  statutory  sep- 
arate estate  of  the  plaintiff's  wife.  James  H.  Burns,  who  was 
the  father  of  John  F.  Burns,  was  not  present  at  the  seizure  or 
sale  of  said  goods,  but  was  then  in  Selma,  where  he  lived. 
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John  F.  Burns  then  liad  possession  of  said  mortgage ;  but  it 
was  not  shown  by  the  evidence  for  the  plaintiif  that  James  H. 
Burns  ever  instructed  John  F.  Burns  to  seize  or  sell  said 
goods. 

Against  the  defendants'  objection,  the  plaintiff  introduced 
evidence  tending  to  show  the  number  constituting  his  family 
at  the  time  of  the  seizure,  and  the  ages  and  sex  of  liis  children; 
and  that  when  his  family  left  for  Montevallo,  and  when  they 
arrived  there,  they  had  nothing  with  them,  except  the  clothes 
they  wore  and  a  small  hand-satchel.  To  the  introduction  of 
this  evidence  the  defendants  duly  excepted.  The  plaintiff  also 
read  i^  evidence,  against  the  defendants'  objection,  a  written 
notice  of  the  sale  which  was  signed  by  one  Edmunds,  who  was 
a  justice  of  tlie  peace,  and  was  posted  at  the  instance,  as  the 
evidence  tended  to  show,  of  John  F.  Burns,  and  the  defendants 
excepted.  The  plaintiff,  who  was  examined  as  a  witness,  was 
also  allowed  to  testify,  against  the  defendants'  objection,  that 
a  day  or  two  after  his  family  arrived  at  Montevallo,  he  received 
a  letter  from  John  F.  Burns,  on  the  envelope  of  which  was  in- 
dorsed, in  the  handwriting  of  said  Burns,  and  over  his  signa- 
ture, the  following  words;  "Get  my  mare,  or  I  will  get  you," 
having  reference  to  a  mare  which  had  been  advanced  to  plain- 
tiff, as  hereinafter  stated,  as  to  the  disposition  of  which  by  the 
plaintiff,  and  whether  it  had  been  returned  to  said  Burns  or 
not,  there  seems  to  have  been  a  dispute,  and  there  w^as  a  conflict 
in  their  testimony  on  tiie  trial.  To  this  ruling  of  the  court  the 
defendants  separately  excepted. 

The  defendants  read  in  evidence  an  account  in  favor  of 
James  H.  Burns  against  the  plaintiff  for  advances  claimed  to 
have  been  made  under  said  mortgage ;  and  he  introduced  evi- 
dence tending  to  show  that  it  was  correct,  and  that  there  was 
a  balance  still  due  and  unpaid  thereon ;  that  the  plaintiff  had 
been  furnished  with  a  copy  of  the  account  about  7th  Decem- 
ber, 1874^  and  that  he  had  only  objected  to  one  item  of  $1.50 
for  splitting  rails,  which  was'  corrected.  It  was  shown  that 
payment  had  been  made  on  the  account  by  sale  of  cotton  de- 
livered to  James  H.  Burns  bj'  plaintiff;  that  a  charge  of  $26.25 
contained  in  the  account  was  "  for  commissions  on  cotton  not 
delivered  ; "  and  that  another  item,  on  the  debit  side  of  the  ac- 
count, of  $85  was  for  a  mare  which  John  F.  Burns  let  the 
plaintiff  have  in  the  spring  or  summer  of  1874.  under  the  fol- 
lowing circumstances :  "  Said  John  F.  Burns  had  her  in  pos- 
session, and  the  evidence  tended  to  show  that  he  owned  her. 
The  plaintiff"  proposed  to  buy  her,  and  it  was  agreed  between 
John  F.  Burns  and  the  plaintiff,  that  the  latter  should  have  her 
for  $85,  and  John  F.  Burns  testiiied  that  the  agreement  was, 
that  she  should  be  considered  as  advanced  by  James  H.  Burns 
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under  the  said  mortgage,  if  the  latter  would  consent  to  it, 
which  he  soon  after  did,  but  the  plaintiff  denied  this.  It  was 
further  agreed  that  if  the  plaintiff  was  not  able  to  pay  for  her 
at  the  end  of  the  year,  he  might  return  her,  paying  §20  or  $25 
hire  for  her,  and  that  under  this  arrangement  she  was  delivered 
by  John  F.  Burns  to  the  plaintiff."  The  evidence  was  conflict- 
ing, as  to  whether  or  not  the  plaintiff  afterwards  returned  the 
mare  to  John  F.  Burns.  The  plaintiff  contended  that  this  item 
was  not  a  part  of  the  debt  secured  by  the  mortgage,  and  should 
be  deducted  from  the  account.  He  also  contended  that  the 
item  of  §26.25  for  commissions,  above  mentioned,  was  usuri- 
ous ;  and  was  allowed  by  the  court,  against  the  defendants'  ob- 
jection, to  introduce  evidence  tending  to  show  that  there  was 
usury  in  that  and  in  other  charges  contained  in  the  account,  for 
the  purpose  of  reducing  the  amount  thereof,  and  of  showing, 
in  connection  with  tlie  payments  he  had  made  thereon,  that  the 
mortgage  debt  had  been  paid.  To  the  introduction  of  this  ev- 
idence the  defendants  duly  excepted.  He  was  also  allowed  to 
introduce,  against  the  defendants'  objection,  evidence  tending 
to  show  that  some  of  the  articles  charged  on  the  account  were 
purchased  by  James  H.  Burns  at  wholesale,  and  were  charged 
against  the  plaintiff  at  higher  prices  than  he  paid  for  them,  and 
the  defendants  excepted.  He  was  also  allowed  to  introduce, 
against  the  defendants'  objection,  evidence  tending  to  show  that 
the  cotton  which  plaintiff  delivered  to  James  H.  Burns,  was 
sold  by  brokers  employed  by  said  Burns  at  a  less  rate  than  was 
charged  on  said  account,  and  than  he  had  stipulated  in  said 
mortgage  to  payj  and  the  defendants  excepted. 

The  plaintiff  was  also  allowed,  against  the  defendants'  objec- 
tion, to  read  in  evidence  an  affidavit  made  by  James  H.  Burns, 
dated  18th  January,  1875,  charging  that  the  plaintiff  "did  on 
or  about  the  12th  day  of  January,  1875,  sell,  convey,  or  vnll- 
fuUy  destroy"  a  certain  mare,  two  bales  of  cotton,  and  some 
cotton  seed,  on  which  said  Burns  had  a  mortgage ;  also  a  war- 
rant issued  by  the  justice  of  the  peace  for  said  offense,  based 
on  said  affidavit ;  and  also  "  proceedings  in  said  case  showing 
that  the  plaintiff  was  bound  over  in  a  bond  of  $200,  to  answer 
said  charge."  To  the  introduction  of  this  evidence  the  defend- 
ants duly  excepted. 

The  plaintiff  offered  to  examine  as  a  witness  on  his  behalf 
the  defendant  Hill,  and  thereupon,  the  defendants,  James  and 
John  H.  Burns,  for  the  purpose  of  showing  that  said  witness 
was  not  competent  to  testify,  offered  to  the  court  a  certified 
transcript  of  the  conviction  of  said  Hill  for  the  crime  of  petit 
larceny  before  a  justice  of  the  peace.  To  this  transcript  the 
plaintiff  objected,  and  his  objection  was  sustained,  and  the  de- 
fendants excepted.  For  the  same  purpose  the  defendants  also 
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offered  "  a  book  which  was  proven  to  be  the  record  of  criminal 
cases  tried  by  the  mayor  of  the  city  of  Selma,"  to  show  that 
said  Hill  liad  also  been  convicted  before  said  mayor  of  larceny; 
but  the  plaintiff  objected,  his  objection  was  sustained,  and  the 
defendants  excepted.  Thereupon  said  Hill  was  examined  as  a 
witness  by  the  plaintiff. 

Both  James  II.  and  John  F.  Burns  were  examined  as  wit- 
nesses on  their  own  behalf.  They  testified,  in  substance,  that 
the  former  gave  the  latter  no  authority  or  instructions  to  seize 
or  sell  any  of  said  goods ;  that  he  never  ratified,  confirmed  or 
adopted  the  seizure  of  said  goods  in  any  manner,  shape  or 
form  ;  that  he  never,  directly  or  indirectly,  derived  or  claimed 
any  benefit  from  the  seizure  or  sale  thereof;  and  that  he  did 
not  know  that  John  F.  Burns  intended  to  make  any  seizure. 
The  defendant  James  H.  Burns  offered,  to  prove  by  John  F. 
Burns  that  a  few  days  after  the  seizure,  John  F.  met  James  H. 
Burns  and  told  him  about  it;  and  that  thereupon  the  latter 
told  John  F.  Burns  not  to  keep  the  goods,  but  to  return  them 
to  plaintiff.  Tlie  plaintiff'  not  being  present  at  this  conversa- 
tion, he  objected  to  the  testimony,  and  his  objection  was  sus- 
tained, and  the  defendants  excepted.  The  defendants  also 
offered  to  prove  by  James  H.  Burns,  that  "the  first  time  he 
heard  of  the  seizure  of  said  goods,  he  told  the  man  who  in- 
formed him  of  it,  to  tell  John  F.  Burns  to  have  nothing  to  do 
with  said  goods,  the  plaintiff  not  being  present."  To  this  testi- 
mony the  plaintiff  objected  ;  his  objection  was  sustained,  and 
the  defendants  excepted.  James  H.  Burns  was  also  asked  this 
question  by  his  counsel :  ^'  When  you  first  heard  of  the  seizure, 
did  you  approve  or  disapprove  of  it."  To  the  question  the 
plaintiff"  objected ;  his  objection  was  sustained,  and  defendants 
excepted.  John  F.  Burns  was  asked  this  question  by  his 
counsel :  "  Did  you  believe  that  the  goods  were  covered  by  the 
mortgage."  To  the  question  the  plaintiff  objected  ;  his  objec- 
tion was  sustained,  and  the  defendants  excepted.  The  evidence 
for  the  defendants  also  tended  to  show  that  the  mortgage  was 
given  to  John  F.  Burns,  because  the  plaintiff  had  asked  James 
H.  Burns  not  to  enter  the  charge  for  the  mare  M'hich  he  had 
obtained  from  John  F.  Burns  on  the  account,  stating  that  he 
would  settle  that  item  with  John  F.  Burns,  and  that  he  in- 
tended to  return  the  mare. 

The  defendants  "separately  and  severally,  each  for  himself," 
reserved  exceptions  to  the  following,  among  other,  instructions 
embodied  in  the  general  charge  of  the  court  to  the  jury : 
(1)  "  If  James  H.  Burns  bought  the  goods  which  he  sold  or 
advanced  to  Campbell  at  or  about  the  time  he  sold  or  delivered 
them  to  Campbell,  he  is  entitled  to  charge  only  what  he  paid 
for  the  goods."     (2)  In  substance,  that  if  the  jury  believed 
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from  the  evidence  that  the  mare  whicli  plaintiff  obtained  from 
John"  F.  Burns,  was,  at  the  time  it  was  delivered  to  him,  the 
property  of  John  F.  Burns,  then  the  price  of  the  mare  was  not 
covered  of  secured  by  the  mortgage ;  and  that  no  agreement  or 
understanding  between  James  H.  and  John  F.  Burns  could  ex- 
tend the  lien  of  the  mortgage  over  the  property  of  the  plaintiff, 
to  secure  the  debt  he  owed  Joim  F.  Burns  individually  there- 
for; and  that  if  they  should  find  that  the  mare  was  then  the 
property  of  John  F.  Burns,  they  should  strike  the  charge 
therefor  from  the  account.  (3)  "  If  you  find  from  the  evi- 
dence that  James  IT.  Burns  has  charged  Campbell  more  than 
he  actually  paid  for  selling  the  cotton  [delivered  to  him  by 
Campbell],  and  that  he  deducted  this  overcharge  from  the  gross 
proceeds  of  the  cotton,  you  should  give  Campbell  credit  for 
the  excess,  by  addingthe  amount  of  the  excess  to  the  credit 
side  of  the  account."  (4)  In  substance,  that  if  they  find  from 
the  evidence  that  the  item  of  $26.25,  charged  for  commissions, 
was  usurious,  they  should  strike  it  from  the  debit  side  of  the 
account ;  and  that  if  they  found  that  any  other  items  of  the 
account  were  tainted  with  usury,  they  should  strike  from  the 
account  the  interest  charged  thereon.  (5)  In  substance,  that 
if,  after  stating  the  account  under  the  rules  laid  down,  the  jury 
find  that  the  mortgage  debt  was  fully  paid  to  James  PI.  Burns 
by  the  plaintiif,  the  mortgage  was  extinguished  and  did  not 
give  any  authority  whatever  for  the  seizure  of  plaintifi^'s  goods. 

(6)  "If  James  H.  Burns  was  interested  or  concerned  in  the 
unlawful  taking  of  plaintiff's  goods,  or  connnanded  the  taking 
of  them  by  iiis  agent,  then  he  would  be  as  guilty  as  though 
personally   present,  taking  the  goods  with    his  own   hands." 

(7)  "If  James  H.  Burns'  agent  unlawfully  took  plaintiff's  goods 
for  James  H.  Burns'  use  or  benefit,  and  James  II.  Burns,  on 
learning  of  the  trespass,  approved  of  it,  or  agreed  to  it,  or  rati- 
fied the  wrongful  act,  then  he  would  be  guilty."  (8)  It  was  the 
duty  of  James  H.  Burns,  "when  he  learned  of  the  seizure,  if 
he  did  not  intend  to  ratify  it,  to  use  all  lawful  means  to  restore 
to  plaintiff  the  goods  taken  from  him,  and  to  re-assert  his  con- 
trol over  the  mortgage  deed,  and  deprive  his  agent  of  its  pos- 
session and  use ;  and,  if  in  fact  it  had  been  paid,  to  surrender 
and  cancel  it,  so  that  it  could  not  be  used  by  his  agent  in  seiz- 
ing and  selling  plaintiff's  goods.  If  he  did  not  discharge  this 
duty  fully,  promptly,  and  in  good  faith,  then  you  may  look  to 
that  dereliction,  coupled  with  all  the  other  evidence  on  the 
subject,  to  ascertain  whether  he,  in  fact,  ratified  the  unlawful 
taking  of  plaintiff's  goods."  (9)  "  If  the  jury  believe  that  a 
trespass  was  committed  by  the  defendants,  John  F.  Burns  and 
Dick  Hill,  and  that  it  was  done  by  James  H.  Burns'  agent  for 
James  H.'s  use  and  benefit,  but  that  said  James  H.  did   not 
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ratify  the  trespass  until  after  this  suit  was  begun,  still,  if  the 
jury  believe  that,  after  he  was  informed  of  the  trespass,  he  ac- 
quiesced in,  ratified,  or  agreed  to  the  trespass,  he  would  be 
guilty;  and  in  determining  this  question,  the  jury  should  look 
to  all  the  evidence  in  the  cause,  whether  of  acts  or  declarations, 
occurring  before  or  after  the  trespass,  or  before  or  after  the 
suit."  (10)  In  substance  that,  in  arriving  at  the  amount  of 
damages  the  jury  should  take  into  consideration  tlie  condition 
in  which  the  plaintiff  and  his  wife  and  children  were  left  at 
the  season  of  the  year,  when  the  goods  were  taken,  "  by  the 
taking  from  them  of  the  articles  which  the  evidence  may  show, 
were  taken  by  the  defendants."  (11)  In  substance,  that  the 
possession  of  the  goods  by  Sharpe  at  the  depot  was  the  posses- 
sion of  the  plaintiff.  Exceptions  were  also  reserved  to  por- 
tions of  the  general  charge  touching  the  recovery  of  vindictive 
damages,  which  need  not  be  set  out. 

The  defendants  also  separately  reserved  exceptions  to  the  re- 
fusal of  the  court  to  give  the  following,  among  other,  charges, 
requested  by  them  in  writing :  (1)  "  That  the  mortgage  of  the 
plaintiff  to  James  H.  Burns,  introduced  in  evidence,  by  its 
terms  and  provisions,  covered  and  inchided  all  the  projDerty 
and  effects  of  the  plaintiff,  of  every  character  and  description ; 
and  if  the  jury  believe  from  the  evidence  that  the  goods  and 
chattels  in  controversy  belonged  to  the  plaintiff,  and  were  taken 
under  said  mortgage,  and  by  authority  of  James  H.  Burns; 
and  that  at  the  time  they  were  taken,  as  shown  by  the  testi- 
mony, there  was  any  balance  of  the  mortgage  debt,  however 
small,  remaining  unpaid,  then  the  jury  must  find  for  the  de- 
fendants." (2)  "  That  until  the  mortgage  debt  was  fully  paid, 
it  was  the  duty  of  the  plaintiff  to  keep  and  preserve  the  mort- 
gaged property  separate  and  distinguishable  from  other  prop- 
erty, so  that  it  could  be  identified ;  and  if  the  jury  believe 
from  the  evidence  that  other  articles  and  goods  were  mixed 
and  commingled  with  the  mortgaged  property  by  the  plaintiff 
or  his  agents,  so  that  such  other  articles  and  goods  could  not 
be  distinguished  or  separated  from  the  mortgaged  property  at 
the  time  of  the  seizure,  and  that  under  these  circumstances, 
and  after  the  law-day  of  the  mortgage,  and  M'hile  a  balance  on 
the  mortgage  debt  remained  unpaid,  the  goods  and  chattels  in 
controversy,  while  so  commingled,  were  taken  under  said  mort- 
gage, and  by  authority  of  the  mortgagee,  James  H.  Burns, 
then  the  plaintiff  can  not  recover  in  this  action,  either  for  the 
mortgaged  property,  or  for  the  other  articles  so  commingled 
therewith."  (3)  In  substance,  that,  if  any  property  belonging 
to  the  corpus  of  the  statutory  separate  estate  of  the  plaintiff's 
wife  was  seized,  the  plaintiff  could  not  recover  damages  for 
seizing  such  property,     (4)  "If  James  II.  Burns  rendered  or 
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furnished  a  copy  of  liis  account  on  liis  books  to  the  plaintiff, 
and  if  some  days  afterwards  plaintiff  said  to  Burns  that  the 
item  of  $1.50  for  rails  in  said  account  was  incorrect;  and  if 
that  was  the  onl}'  item  objected  to,  this  amounts  to  an  admission 
that  each  and  every  other  item  in  said  account  was  correct." 
James  II.  Burns  also  reserved  exceptions  to  the  refusal  of  the 
court  to  give  the  following,  among  other,  charges,  requested  by 
him  in  writing :  (1)  "  A  principal  is  never  liable  for  the  unau- 
thorized and  willful  act  or  trespass  ©f  his  agent.  (2)  A  tres- 
pass can  not  be  committed  by  mere  inaction ;  and  if  the  de- 
fendant, John  F.  Burns,  committed  a  trespass  in  taking  the 
goods  and  chattels  in  controversy,  the  mere  inaction,  or  failure, 
or  inability  of  James  H.  Burns  to  compel  the  restoration  of 
said  goods  and  chattels,  would  not  make  him  liable  or  respon- 
sible for  the  trespass."  (3)  '"  A  principal  is  never  liable  for  the 
unauthorized,. willful,  intentional,  and  malicious  acts  or  tres- 
passes of  his  agent ;  and  if  the  jury  believe  from  the  evidence 
that  John  F.  Burns  committed  a  willful,  intentional,  or  ma- 
licious trespass  upon  the  plaintiff,  by  taking  goods  and  chattels 
which  he  was  not  entitled  to  take  under  the  mortgage,  or  other- 
wise, then  James  II.  Burns  would  not  thereby  be  liable  or  re- 
sponsible for  such  willful  or  malicious  trespass." 

The  defendants  also  excepted  to  the  following  charge,  given 
at  the  request  of  the  plaintiff:  "If  the  jury  believe  from  the 
evidence  that  the  plaintiff  acquired  any  of  the  goods  and  chat- 
tels described  in  the  complaint,  subsequently  to  the  date  of  the 
execution  of  the  mortgage  executed  by  the  plaintiff  to  James 
H.  Burns ;  and  tliat  the  said  goods  and  chattels,  so  acquired, 
were  taken  by  the  defendants,  then  the  said  mortgage  afforded 
the  defendants  no  defense  for  taking  the  said  goods  and  chat- 
tels, so  subsequently  acquired." 

The  rulings  of  the  City  Court  above  noted  are  among  the 
errors  assigned  in  this  court. 

Brooks  &  Roy  and  WnrrE  &  White,  for  appellants. — (1)  If 
any  thing  was  due  on  the  debt  at  the  time  of  the  seizure,  Burns, 
under  his  mortgage,  had  the  right  to  take  all  of  the  property 
conveyed  thereby. — Morrison  v.  Jiulge,,  14  Ala.  182;  Bell  v. 
Pharr^  7  Ala.  807.  (2)  If  Campbell  desired  to  raise  the 
question  of  usury,  he  should  have  filed  a  bill  in  equity ;  and 
then  he  would  have  been  compelled  to  pay  lawful  interest.  He 
will  not  be  allow^ed  to  hold  still  and  treat  the  defendants  as 
trespassers,  for  collecting  the  debt  according  to  the  terms  of 
his  own  contract,  which  was,  at  best,  only  voidable,  and  which 
he  had  never  repudiated. — Pearson  v.  Bailey,  23  Ala.  537; 
McGehee  v.  George,  38  Ala.  323 ;  1  Jones  on  Mort.  §  640 ; 
Eslava  v.  Orampton,   61  Ala.  507.     (3)  Retaining  an  account 
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for  a  length  of  tin)e  without  objection,  is  an  admission  of  its 
correctness. — Langdon  v.  Roane^  6  Ala.  518.  (4)  The  agree- 
ment between  John  F.  Burns  and  the  plaintiff  in  reference  to 
the  mare  which  said  Burns  let  plaintiff  have,  when  it  was  rati- 
ified  by  Jarpes  H.  Burns,  became  a  parol' mortgage  of  the  mare 
to  James  H.  Burns,  which  was  valid  and  binding  between  the 
parties  to  this  suit. — Morrow  v.  Turney,  35  Ala.  131 ;  Brooks 
V.  Hiiff,  37  Ala.  371 ;  Shelhurne  v.  LeUinger^  52  Ala.  96 ; 
BicMey  v.  Iieenan,  60  Ala.  293.  (5)  James  II.  Burns  ought 
to  have  been  allowed  to  prove  that  when  told  by  John  F.  Burns 
of  the  seizure,  he  told  him  not  to  keep  the  goods,  but  to  return 
them.  There  is  no  evidence  that  James  II.  Burns  authorized, 
or  even  knew  of  the  seizure,  when  it  was  made,  but  he  was 
sought  to  be  charged  in  consequence  of  a  subsequent  adoption, 
or  ratification.  These  declarations  were  a  part  of  the  act  itself, 
then  done,  and  ought  to  have  been  admitted  as  explanatory  of 
it.  Besides,  these  words  constituted  the  very  act  of  repudia- 
tion, which  he  had  a  right  to  prove.  (6)  To  maintain  trespass, 
the  plaintiff  must  have  the  actual  possession,  or  the  immediate 
right  of  possession. — Ledhetter  v.  Blassingame,  31  Ala.  495. 
(7)  It  is  a  rule  of  law  that  the  cause  of  action  must  exist  at  the 
time  the  suit  is  begun.  When  this  suit  was  brought,  the  plain- 
tiff had  no  right  of  action  whatever  against  James  H.  Burns. 
While  he  may  have  made  himself  liable  for  the  trespass  by  a 
subsequent  ratification,  such  ratification  must  antedate  the 
commencement  of  the  suit.  (8)  The  principal  is  not  liable  for 
the  willful  and  malicious  trespass  of  his  agent,  though  done  in 
the  course  of  the  principal's  business. — Bondurant  v.  BanJc, 
7  Ala.  830;  Kirhsey  v.  Jones,  7  Ala.  622;  1  Brick.  Dig. 
pp.  (51-2,  §§  133-4.  (9)  The  ratification  by  the  principal  of  a 
trespass  committed  by  his  agent,  will  not  make  him  responsi- 
ble, unless  it  is  ratified  with  full  knowledge  of  all  the  facts. 
2  Add.  on  Torts,  1122;  Adams  v.  Freeman^   9  Johns.  116; 

1  Wat.  on  Tres.  §  28 ;  Home  Machine  Co.  v.  Ashley,  60  Ala. 
496.  (10)  If  Campbell  mixed  the  mortgaged  property  with 
other  property  belonging  to  him,  not  covered  by  the  mortgage, 
that  also  becomes  liable.— 11  Met.  493;  2  Johns.  Ch.  108; 

2  Kent's  Com.  m.  pp.  364-5.  (11)  If  Campbell  was  not  in  the 
actual  possession  of  the  goods,  and  some  of  them  belonged  to 
the  statutory  separate  estate  of  the  wife,  she,  and  not  he,  could 
sue  for  their  taking.— Code  of  1876,  §§  2371,  2525 ;  Brick. 
Dig.  p.  33,  §  205;  52  Ala.  78;  29  Ala.  532;  31  Ala.  447. 
(12)  The  mortgage  covered  after-acquired  property ;  and  the 
legal  title  to  such  property  resided  in  the  mortgagee  so  soon  as 
it  was  acquired ;  and  Burns  had  the  same  right  to  seize  it  under 
the  mortgage  as  he  did  the  other  property  conveyed. — Thrash 
V.  Bennett,  57  Ala.  156,  and  authorities  cited.     (13)  It  is  the 
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evil  intention  which  gives  the  right  to  exemplary  damages. 
Sedg.  on  Dam.  m.  p.  455.  (14)  When  smart  money  is 
claimed,  evidence  of  acts  done  at  a  different  time  and  place, 
and  wiiich  in  themselves  constitute  a  cause  of  action,  is  not  ad- 
missible. It  is  confined  to  matters  of  aggravation  attending 
the  act.— 2.  Brick.  Dig.  p.  475,  §§  81-5  ;  27  Ala.  480;  17  Ala. 
391 ;  28  Ala.  236 ;  9  Bacon's  Abr.  543,  549. 

Pettus,  Dawson  &  Tillaiax  and  Jos.  F.  Johnston,  contra. 
{No  brief  came  to  the  hands  of  the  reporter.) 

SOMERYILLE,  J. — The  present  case  is  an  action  of  tres- 
pass, brought  by  a  mortgagor  against  the  mortgagee  and  another, 
for  taking  possession  of  certain  personal  property,  under  a 
power  of  sale  contained  in  the  mortgage.  The  seizure  was 
made  in  Jamiary,  1875,  after  the  law-day  of  the  mortgage,  by 
order  of  the  defendant,  John  F.  Burns,  acting  as  the  agent  of 
his  father,  James  H.  Burns,  who  is  shown  not  to  have  originally 
authorized  the  act,  but  who  is  sought  to  be  made  liable  upon 
the  ground  of  a  subsequent  ratification. 

1.  At  the  time  of  this  transaction,  the  principle  of  law  pre- 
vailing in  this  State  was,  that  a  mortgagee  of  chattels  could 
sustain  an  action  of  detinue  for  them  after  default,  if  any  por- 
tion of  the  mortgage  debt  remained  unpaid.  His  right  to 
recover  could  only  be  defeated  by  showing  payment  or  dis- 
charge of  the  entire  debt. — Morrison  t\  Judge.,  14  Ala.  182  ;  Bell 
V.  Pftarr,  7  Ala.  807.  It  is  immaterial  that  this  principle  has 
been  since  modified  by  legislation,  so  as  to  authorize  the  de- 
fendant to  put  in  issue,  in  such  cases,  the  amount  due  on  the 
mortgage  debt. — Session  Acts,  1880-81,  p.  39.  If  the  mort- 
gagee would  be  entitled  to  sue  in  detinue  under  such  circum- 
stances, the  right  must  be  based  upon  a  general  or  special  prop- 
erty in  the  goods  sought  to  be  recovered,  coupled  with  the  right 
of  immediate  possession. — Ga-fford  v.  Stearns,  51  Ala.  434; 
1  Chitty's  Plead.  121. 

If,  therefore,  at  the  time  the  mortgagor's  goods  were  seized, 
there  remained  any  part  of  the  mortgage  debt  unpaid,  the 
mortgagee's  right  to  take  possession  of  the  whole  of  the  mort- 
gaged property  under  the  power  of  sale  granted  in  the  instru- 
ment, would  not  be  affected  by  reason  of  the  partial  payments 
previously  made,  unless  such  be  the  fair  inference  from  the 
language  of  the  mortgage.  In  the  present  case,  we  discover  no 
words  or  language  qualifying  or  limiting  the  general  power  to 
take  possession  of  the  entire  property,  after  default. 

2.  It  was  not  competent  for  the  plaintiff,  in  this  action  of 
trespass,  to  assail  the  mortgage  debt  for  usury.  Usurious  con- 
tracts in  this  State  are  not  absolutely  void,  but  merely  voidable 
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to  the  extent  of  the  interest.— Code  of  1876,  §  2092.  The  de- 
fense must  be  specially  pleaded,  and  is  not  available  under  the 
general  issue. — Masterson  v.  Grttbhs,  70  Ala,  406  ;  Munter  v. 
l,{rm,  61  Ala.  492.  If  a  debtor  elect  to  avoid  a  debt  for  usuri- 
ous taint,  he  may  do  so,  by  special  plea,  in  a  suit  brought  by  the 
creditor  to  recover  judgment  against  him  for  tlie  enforcement 
of  the  debt  (Code  of  1876,  §§  2092,  3010,);  or  he  may,  in  a 
proper  case,  resort  to  a  court  of  equity  and  obtain  relief  upon 
condition  of  paying  the  principal  and  legal  rate  of  interest. 
McGeJiee^s  Adni'r  v.  George^  38  Ala.  323  ;  Uhfelderv.  Carter's 
Adm^r^  64  Ala.  527.  But  usury  in  a  debt  secured  by  mort- 
gage, does  not  affect  the  validity  of  the  mortgage,  and  is  not 
available,  at  law,  in  an  action  founded  on  the  mortgage. — Kelly 
V.  Mohile  B.  <&  L.  Association^  64  Ala.  501 ;  Bradford  v. 
Dafi'iel,  65  Ala.  133. 

The  mortgage  executed  by  plaintiff  to  James  H.  Burns,  one 
of  the  defendants,  was  introduced  in  the  present  case  as  evi- 
dence of  defendant's  title  to  the  property  seized  under  it. 
Neither  the  mortgagee,  nor  his  agents,  could  be  made  tres- 
passers by  an  effort  on  plaintiff's  part  to  collaterally  assail  the 
mortgage  debt  as  usurious,  thus  imparting  retrospective  opera- 
tion to  an  election  as  to  usury  thus  irregularly  made.  All  the 
evidence,  which  was  admitted  in  the  trial  below  looking  to  this 
end,  was  irrelevant,  and  should  have  been  excluded.  ^. 

3.  It  is  contended  that  the  mortgage  debt  has  been  entirely 
extinguished  by  the  proceeds  of  certain  cotton  shipped  by  the 
mortgagor,  Campbell,  to  the  mortgagee.  Burns,  and  sold  by  the 
latter,  or  under  his  authority,  as  a  cotton  factor  and  commis- 
sion merchant.  If  this  be  true,  and  the  fact  be  shown  satis- 
factorily by  the  evidence  introduced  on  the  trial,  then  such 
payment  would  discharge  the  mortgage,  and  entirely  extinguish 
the  lien  intended  to  be  secured  on  the  property  conveyed  by  it. 
Herman  on  Chat.  Mort.  §  168 ;  Dryer  v.  Lewis,  57  Ala. 
551.  In  such  event  the  mortgagee  would  be  chargeable  as  a 
trespasser,  if  he  sought,  either  through  himself  or  his  agent,  to 
seize  the  mortgaged  property,  for  he  could  not  show  title  under 
a  satisfied  mortgage,  or  justify  taking  possession  under  a  power 
conferred  by  it. 

The  mortgage  in  question  was  executed  by  the  appellee  on 
March  3,  1874,  and  was  given  to  secure  a  note  for  one  hundred 
and  twenty -five  dollars,  payable  to  James  H.  Burns,  October 
1,  1874;  also  such  adva/nces  as  Burns,  the  mortgagee,  might 
make  to  Campbell,  the  plaintiff,  during  the  year,  to  enable  him  to 
cultivate  certain  lands,  including  commissions  of  tw^o  and  a  half 
per  cent,  for  selling  certain  cotton  agreed  to  be  shipped  by 
plaintiff  to  Burns.  It  conveyed  all  the  mortgagor's  crop  of 
cotton  and  corn,  to  be  grown  during  the  current  year  in  Dallas 


286  SUPREME  COURT  [Dec.  Term, 

[Burns  v.  Campbell.] 

county,  together  with  "  all  his  effects  of  every  description^''^  in- 
cluding one  sorrel  mare  described  by  name.  In  ascertaining 
whether  the  morgage  debt  was  paid  or  not,  which  was  a  vital 
issue  in  the  case,  it  was  of  course  competent  to  investigate  tlie 
account  of  Burns  as  rendered  against  Campbell.  The  proceeds 
of  the  cotton,  which  was  subject  to  the  lien  of  the  mortgage, 
less  all  proper  charges  against  it,  would  be  a  fund  in  the  hands 
of  the  mortgagee,  which  the  law,  in  the  absence  of  a  contrary 
agreement,  would  appropriate  to  the  payment  of  the  mortgage 
debt. — Schiffer  V.  Feagin^hl  A\2i.  335.  Among  these  proper 
charges,  liable  to  be  deducted,  would  be  included  the  commis- 
sions agreed  to  be  paid  for  selling  the  cotton ;  and  no  collateral 
investigation  into  their  usurious  character  could  be  permitted 
in  this  action. 

4.  For  ajl  articles  of  merchandise,  advanced  by  Burns  to 
Campbell,  he  was  entitled  to  charge  such  prices  as  may  have 
been  agreed  on ;  or,  in  the  absence  of  any  agreement,  a  fair  and 
reasonable  market  valuation,  as  estimated  at  the  time  and  place 
of  sale.  What  the  prices  of  the  goods  were,  as  paid  by  Burns 
at  wholesale  purchase,  at  another  time  or  place,  was  entirely 
immaterial.  Fair  and  honest  dealing  is  all  that  the  law  exacts 
from  the  mortgagee,  under  such  circumstances,  in  his  transac- 
tions with  the  mortgagor.  While  it  is  his  duty,  on  the  one 
hand,  not  to  oppress,  he  is,  on  the  other,  under  no  obligations 
to  confer  henef actions. 

5.  If  a  debtor,  to  whom  an  account  is  rendered,  either  admits 
its  correctness,  or  retains  it  and  makes  no  objection  within  a 
reasonable  time,  he  will  be  bound  by  it  as  an  account  stated^  his 
silence,  in  the  latter  case,  being  presumptively  construed  into 
an  acquiescence  in  its  justness. — Langdon  v.  Roan^s  AdmW, 
6  Ala.  518.  So  if  one  item  only  is  objected  to,  this  is  an  admis- 
sion of  the  correctness  of  the  other  items  to  which  no  objection 
is  interposed. — 2  Greenl.  Ev.  §  126 ;  Chisman  v.  Count,  2  M, 
&  Gr.  307.  If,  therefore.  Burns  rendered  his  account  to  Camp- 
bell, as  the  evidence  tends  to  show,  and  the  latter,  several  days 
afterwards,  objected  only  to  the  item  charged  for  rails,  this 
would  be  an  implied  admission  of  the  correctness  of  the  rest  of 
the  account. 

6.  It  was  no  valid  objection  to  the  correctness  of  the  account 
that  one  of  the  items  advanced  to  plaintiff  by  the  mortgagee, 
James  H.  Burns,  was  a  horse  belonging  to  John  F.  Burns,  pro- 
vided the  latter  consented  to  such  disposition  of  his  property. 
And  even  though  the  transaction  was  the  execution  of  a  mere 
agency,  no  one  but  the  principal  could  interfere  to  prevent  the 
enforcement  of  the  contract  in  the  agent's  name,  whether  by 
suit  or  otherwise. — Bishop  on  Contracts,  §  356 ;  1  Brick.  Dig.  p. 
67,  §§  225  et  seq.     And  the  agreement  between  the  parties,  that 
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the  M'ritten  mortgage  already  executed  should  be  extended  so 
as  to  cover  the  horse,  would  at  least  be  so  far  valid  as  to  oper- 
ate, inter  partes^  as  2i,  parol  or  verbal  mortgage,  without  preju- 
dice to  the  rights  of  creditors  or  purchasers  not  having  notice. 
Brooks  V.  Buf,  37  Ala.  371 ;  Gqford  v.  Stearns,  51  Ala.  434; 
Ilernian  on  Chat.  Mort.  §§  19,  27. 

7.  Nor  w^as  it  a  matter  of  concern  to  Campbell,  that  the 
mortgagee,  who  was  a  commission  merchant,  employed  the  ser- 
vices of  a  broker  to  sell  the  cotton  consigned  to  him,  and  pro- 
cured such  sale  to  be  made  at  a  comniission  less  than  that 
agreed  to  be  paid  by  Campbell.  The  legal  maxim,  that  an 
agent  can  not  delegate  his  authority  to  a  sub-agent,  has  no  ap- 
plication to  such  a  case.  It  can  be  invoked  only  by  the  princi- 
pal when  sought  to  be  charged  by  the  act  of  the  sub-agent. 
Harrahon  &  Co.  v.  Stein,  50  Ala.  347;  Ewell  on  Agency  (Ev- 
an's Ed.),  p.  53,  note.  The  plaintiff  does  not  here  seek  to  dis- 
avow the  act  of  the  sub-agent,  the  broker,  in  selling  his  cotton ; 
nor  is  there  any  effort  made  to  impugn  his  skill  or  faithful- 
ness. The  contention  relates  only  to  the  compensation  for 
services  charged  by  the  agent.  The  maxim  in  question,  further- 
more, does  not  prohibit  the  employment  of  siihordinates,  but 
rather  of  siihstitutes. 

8.  The  circumstances  under  which  a  mortgagee  may  take 
possession  of  personal  property  conveyed  by  the  mortgage,  un- 
der authority  of  a  power  of  sale  conferred  by  the  instrument, 
are  fully  discussed  in  the  case  of  Street  v.  Sinclair,  ante,  p.  110. 
It  was  there  held  that,  after  default,  he  could  execute  the  pow- 
er by  entering  upon  the  premises  of  the  mortgagor  and  taking 
peaceable  possession  of  the  mortgaged  property,  without  con- 
sent of  the  mortgagor,  provided  he  thereby  committed  no  breach 
of  the  peace.  We  have  no  disposition  to  depart  from  the  doc- 
trine of  that  case. — Herman  on  Chat.  Mort.  p.  209,  §  96 ; 
McNeal  v.  Emerson,  15  Gray,  384;  Sattermhite  v.  Kennedy,  3 
Strob.  457;  London  Co.  v.  Brake,  6  C.  B.  (N.  S.)  798.  The 
evidence  here  shows  that  the  mortgaged  goods  were  on  the 
platform  of  the  railroad  depot  ready  to  be  shipped  to  Monte- 
vallo  in  another  county.  They  are  shown  to  have  been  in  the 
custody  of  one  Sharpe  who  had  acted  as  cartman  in  hauling 
them  to  the  depot  by  request  of  plaintiff's  wife.  It  is  not 
shown  that  he  either  consented  or  objected  to  the  seizure  under 
the  mortgage.  Under  these  circumstances,  if  any  portion  of 
the  mortgage  debt  remained  unpaid,  an  agent  of  the  mortgagee 
could  lawfully  take  possession  of  the  mortgaged  property  with- 
out becoming  a  trespasser,  if  he  in  no  manner  subjected  him- 
self to  a  violation  of  the  criminal  law.  Jones  on  Chat.  Mortg. 
§  434 ;  Nichols  v.  Webster,  1  Chand.  (Wis.)  203 ;  McNeal  v. 
Emerson,  15  Gray,  384 ;  Herman  on  Chat.  Mortg.  §  96,  supra. 
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9.  The  evidence  tends  to  pi-ove  that  the  mortgaged  goods  were 
commingled  with  some  of  t\\Q  property  of  the  'mortgagor'' s  wife, 
and  with  after-acquired  property  of  the  mortgagor  himself, 
which,  it  is  insisted,  the  mortgagee  had  no  lawful  right  to  seize. 
According  to  the  ordinary  principle  governing  confusion  of 
goods^  if  the  goods  of  one  person  be  willfully,  or,  througli  want 
of  proper  care  on  his  part,  so  mixed  or  confused  with  the  goods 
of  another  that  they  can  not  be  distinguished,  the  latter  is  en- 
titled to  the  whole,  unless  he  consented  to  the  act. — Walker's 
Amer.  Law  (5th  Ed.)  3-13;  Smith  v.  Sanborn^  6  Gray  134. 
And  this  doctrine  applies  to  mortgaged  goods,  such  confusion 
making  the  ^^AxoIq,  prima  facie  at  least,  subject  to  the  lien  and  op- 
eration of  the  mortgage. — Herman  on  Chat.  Mort.  p.  84,  §  43 ; 
Hamilton  v.  Rogers,  8  Md.  301. 

10.  Supposing  that  there  was  no  confusion  of  goods  within 
the  above  rule,  it  is  still  insisted  by  appellant's  counsel  that  the 
after-acquired  property  of  the  mortgagor,  Campbell,  passed  to 
tlie  mortgagee  under  the  express  terms  of  the  mortgage.  The 
granting  clause  conveys  "  all  my  [the  mortgagor's]  effects  of  every 
description."  The  habendum  clause  authorizes  the  mortgagee 
to  take  possession  of  "  the  above  described  property,  or  any 
oilier  effects  of  mine  [the  mortgagor's]  wherever  found."  The 
principle  has  been  often  decided  in  this  State  that  property 
having  a  potential  existence  can  be  the  subject  of  a  valid  grant, 
sale,  or  mortgage.  An  owner  or  tenant  of  land,  for  example, 
may  mortgage  a  crop  not  in  esse,  and  to  be  planted  and  grown 
infuturo  on  such  premises,  but  such  a  conveyance  creates  only 
an  equitable  title,  as  distinguished  from  a  legal  one. — Grant  v. 
Steiner,  65  Ala.  499,  and  cases  cited.  If  a  tenant  should  mort- 
gage such  crops  as  might  be  raised  or  grown  by  him  on  some 
indefinite  place  which  he  expected  to  rent,  the  conveyance 
would,  we  apprehend,  be  inoperative  and  void,  as  an  attempted 
conveyance  of  a  mere  possibility  or  expectancy,  not  coupled  with 
any  interest  in,  or  growing  out  of  property. — Skipper  v.  Stokes^ 
42  Ala.  255 ;  Purcell  v.  Mather,  35  Ala.  570 ;  Booker  v.  Jones, 
55  Ala.  266.  The  maxim  applies  '■'' qui  non  habet,  ille  non  dat." 
So  a  mortgage  of  subsequently  acquired  property,  especially  by 
general  terms  of  description,  M'hich  is  not  the  product,  increase 
or  accretion  of  something  already  owned  by  the  mortgagor, 
amounts  to  nothing  more  than  a  mere  agreement  to  give  a  fur- 
ther mortgage.  It  confers  no  specific  lien  on  such  after-acquired 
property. — Herman  on  Chat.  Mort.  §  46 ;  Anderson  v.  Howard^ 
49  Ga.  313 ;  Otis  v.  Sill,  8  Barb.  102 ;  2  Kent's  Com.  468. 

11.  The  court  allowed  proof  of  damages  in  the  present  case 
for  certain  articles  of  personalty  belonging  to  the  wife  of  the 
plaintiff,  as  a  part  of  her  statutory  separate  estate,  which  were 
taken  at  the  same  time  with  the  plaintiff's  property.     In  the 
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admission  of  this  evidence,  we  are  of  opinion,  there  was  er- 
ror. It  is  true  that  the  gist  of  the  action  of  trespass  is  an  in- 
jury to  the  plaintiff's  possession.  But  tlie  possession  of  the 
husband,  so  far  as  concerns  the  wife's  statutory  separate  estate, 
is  generally  referred  to  his  representative  capacity  as  her  trustee, 
and  in  the  absence  of  an  actual  custody  by  him,  the  general 
property  in  the  wife  would  certainly  draw  to  it  the  possession, 
where  there  is  no  intervening  adverse  right  of  enjoyment.  Be 
this  as  it  may,  the  action  here  has  reference  to  the  corpus  of  the 
wife's  property  as  distinguished  from  its  iise.  The  claim  is  for 
damages  in  taking  the  property  itself,  and  no  question  arises  as 
to  the  rents,  income  and  profits  as  such.  Where  this  is  the 
case,  the  statute  has  been  construed  to  require  the  wife  to  sue 
alone.— Code,  §  2892 ;  Pickens  &  Wife  v.  Oliver,  29  Ala.  528. 
It  has  been  held  by  this  court  that,  under  the  provisions  of  the 
Code,  the  wife  may  sue  alone  in  trover  for  her  statutory  sepa- 
rate estate. — McConeghy  v.  McCaw,  31  Ala.  447.  So  she  may 
likewise  sue  in  an  action  of  unlawful  detainer,  as  decided  in 
Hurst  V.  TJtompson,  68  Ala.  560. 

12.  The  present  suit  was  instituted  prior  to  the  time  of  the 
alleged  ratification  of  the  agent's  act,  or  trespass,  by  the  prin- 
cipal. If  the  principal,  James  H.  Burns,  adopted  the  agent's 
act,  this  adoption  was  not  until  after  the  suit  was  co'inmenced 
against  the  latter.  Did  the  court  err  in  admitting  the  princi- 
pal to  be  made  a  party  by  amendment  of  the  complaint  so  as 
to  charge  him  in  this  action,  the  original  action  being  only 
against  the  agent?  The  statute  authorizes  the  amendment  of 
the  complaint  by  striking  out,  or  adding  either  new  parties 
plaintiff,  or  new  parties  defendant,  upon  such  terms  and  condi- 
tions as  the  justice  of  the  case  may  require. — Code,  1876,  § 
3156.  This  statute  must,  of  course,  be  construed  to  mean  that 
only  such  parties  defendant  may  be  added  as  were  liable  in  the 
given  cause  of  action  at  the  time  the  summons  was  issued, 
which  is  the  commencement  of  the  suit. 

There  is  no  difficulty  about  the  general  rules  of  law  gov- 
erning the  ratification  of  an  agent's  unauthorized  act  by  a  prin- 
cipal. It  is  settled  that  where  such  an  agent,  acting  in  the 
name  and  for  the  benefit  of  his  principal,  commits  an  unindict- 
able trespass  de  bonis  asportatis,  or,  in  other  words,  a  trespass 
which  is  voidable  merely  and  not  wholly  void,  as  imposing  a 
civil  and  not  a  criminal  liability  upon  the  perpetrator,  the  prin- 
cipal, after  being  fully  informed  of  its  tortious  nature,  may 
adopt  it  as  his  own  act,  and  such  ratification  ordinarily  binds 
the  principal  to  the  same  extent,  and  holds  him  to  the  same 
civil  responsibilities  as  if  he  had  originally  authorized  it.  And 
for  many  purposes  the  ratification  will  relate  back  to  the  date 
of  the  unauthorized  act  so  as  to  constitute  the  principal  a  tres- 
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passer  ah  initio. — E well's  Evan's  Aajency,  *64,  ^70-71 ;  Coke's 
Inst.  lY,  317 ;  1  Brick.  Dig.  p.  59,  §  91 ;  BUmns  v.  Pope,  7 
Ala.  371 ;  Story  on  Agency,  §§  239,  244 ;  Chapmcm  v.  Lee,  47 
Ala.  143 ;  Mound  City  Ins.  Co.  v.  Huth,  49  Ala.  529  ;  1 
Waterman  on  Trespass,  §  28.  This,  however,  is  npon  the  doc- 
trine of  relation,  which  is  a  mere  legal  fiction,  having  its  origin 
in  necessity,  and  which  is  never  allowed  to  prevail  except  for 
the  advancement  of  right  and  justice. — Jackson  v.  Ramsay,  [3 
Cow.  75.]  15  Amer.  Dec.  242,  246 ;  Pierce  v.  Hall,  41  Barb. 
142 ;  MenvllVs  case,  13  Co.  19.  It  can  not  be  applied  so  as  to 
authorize  one  to  be  made  a  party  defendant  to  a  suit,  by  amend- 
ment, when  the  act  creating  his  liability  was  done  after  the 
suit  was  instituted.  All  pleas  setting  up  defenses  to  an  action 
have  reference  to  the  time  when  the  action  was  commenced, 
excepting  pleas  to  the  further  maintenance  of  the  action,  and 
pleas  puis  darrien  continuance.  If  a  defendant  be  not  liable 
on  the  date  when  the  suit  is  commenced,  he  can  not  be  made 
liable  at  all  in  that  action  by  any  subsequent  act  of  adoption 
or  ratification.  To  create  such  retrospective  liability,  with  its 
attendant  costs  and  consequences,  would  be  to  pervert  the  doc- 
trine of  relation  to  an  unjust  and  improper  end. 

If  James  H.  Burns,  therefore,  did  not  originally  authorize 
the  alleged  trespass,  and  did  not  adopt  or  ratify  it  until  after 
this  action  was  brought  against  John  F.  Burns,  he  could  not 
te  made  a  party  defendant  by  amendment  of  the  complaint, 
as  seems  to  have  been  done  in  the  court  below,  at  least  so  as  to 
make  him  chargeable  in  this  action. — Donaldson  v.  Waters,  30 
Ala.  175. 

13.  But  to  hold  the  principal  responsible  for  damages,  in 
such  cases,  it  must  appear  that  he  ratified  the  wrongful  act  of 
the  agent  with  a  full  knowledge  of  its  tortious  character. — Street 
V.  Sinclair,  supra  /  Lienka%if  v.  Morris,  QQ  Ala.  406.  The 
mere  appropriation  of  the  fruits  of  the  trespass,  without  such 
knowledge,  would  not  be  sufficient. — Herring  v.  Skaggs,  62 
Ala.  180. 

14.  "Where  the  relation  of  agency  exists,  and  the  principal 
derives  a  benefit  from  an  act  beyond  the  scope  of  the  agency, 
the  principal  will  be  held  to  have  ratified  such  unauthorized 
act  by  acquiescence,  if,  after  being  fully  informed  of  what  has 
been  done,  he  fails  to  express  his  dissatisfaction  within  a  reason- 
able time. — M.  (&  M.  Railway  Co.  v.  Jay,  65  Ala.  113..  There 
are  many  cases,  however,  where  mere  silence,  or  non-interfer- 
ence will  not  amount  to  a  ratification, — Whart.  Agency,  §  86 ; 
2  Greenl.  Ev.  §  ^^.  Where  the  relation  of  agency  does  not 
exist  when  the  act  is  done,  but  the  act  is  that  of  a  mere  volun- 
teer awaiting  ratification,  the  silence  of  the  principal  will  not 
be  so  readily  construed  into  a  ratification,  unless,  perhaps,  in 
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cases  wliere  it  might  operate  to  the  prejudice  of  innocent  par- 
ties,— Saveland  v.  Green^  40  Wis.  431 ;  Wai'd  v.  Williams,  26 
111.  451. 

15.  It  was  clearly  competent  to  prove  the  declarations  of 
James  H.  Burns,  on  being  first  informed  of  the  seizure  of  the 
goods,  ordering  them  to  be  returned  to  the  plaintiff,  and  also  the 
message  to  his  acting  agent,  instructing  him  to  have  nothing 
more  to  do  with  them.  They  were  in  the  nature  of  verbal  acts 
and  tended  to  show  a  repudiation  of  the  agent's  act. — Moon 
u.  Towers,  8  C.  B.  (N.  S.)  611 ;  Henderson  v.  The  State,  70 
Ala.  23. 

16.  The  question  propounded  to  the  witness,  however, 
whether,  on  being  first  informed  of  the  seizure,  "  he  approved 
or  disapproved,  of  it,"  would  be  irrelevant,  if  propounded  with 
the  view  of  eliciting  a  mere  mental  approval,  unaccompanied 
with  acts  or  words.  The  meaning  of  the  interrogatory  being 
ambiguous,  and  it  not  affirmatively  appearing  whether  the  an- 
swer would  have  been  legal  or  illegal  evidence,  we  can  not  say 
the  court  erred  in  disallowing  it. — Stewart  v.  The  State,  63 
Ala.  199. 

17.  If  the  defendant  James  II.  Burns,  in  good  faith,  and  by 
suitable  acts  and  declarations,  repudiated  the  seizure  made  by 
his  son,  the  law  would  not  make  it  incumbent  on  him  to  actively, 
interfere  to  compel  restoration  of  the  goods  to  the  plaintiff,  un- 
less they  had  come  into  his  custody,  or  under  his  control.  His 
failure  to  counsel  restoration,  however,  or  to  re-assert  control 
over  the  mortgage  under  which  the  seizure  was  made,  could  be 
looked  at  by  the  jury,  if  satisfactorily  proved,  as  tending,  in  con- 
nection with  other  facts,  to  prove  acquiescence,  being  weaker 
or  stronger  evidence  to  this  end  according  to  circvimstances. 
The  law,  however,  requires,  with  good  reason,  "substantial 
proof  of  a  ratification"  in  all  cases  of  trespass. — Ewell's 
Agency,  *64. 

18.  The  written  notice  of  the  sale,  and  the  sale  itself, 
of  the  mortgaged  goods  were  but  cumulative  evidence  of  the 
intention  of  the  party  taking  the  goods,  and  as  such  a  part  of  the 
res  gestw  of  the  alleged  trespass.  It  was,  therefore,  properly 
admitted  in  evidence,  in  the  nature  of  an  admission,  and  as 
shedding  light  on  the  dominion  over  the  goods  previously  as- 
serted. 

19.  The  measure  of  damages  in  actions  for  trespass  to  goods, 
where  the  taking  is  unlawful  without  more,  is  generally  the  value 
of  the  goods,  or  the  amount  of  injury  done  to  them,  as  the  case 
may  be,  loith  interest  to  the  date  of  judgment. — Lienkauf  v. 
Morris,  66  Ala.  406. 

20.  But  when  the  taking  is  perpetrated  in  a  rude,  wanton, 
reckless,  or  insulting  manner,  or  is  accompanied  with  circum- 
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stances  of  fraud,  malice,  oppression  or  aggravation,  or  even 
with  gross  negligence,  the  party  injured  is  entitled  to  recover 
exemplary  damages.  These  principles  are  too  well  settled  to  re- 
quire discussion. — Lienkauf  v.  Morris.,  06  Ala.  406 ;  Hair  v. 
little,  28  Ala.  236 ;  Roberts  v.  Heim,  27  Ala.  678 ;  Devaughn 
V.  Heath,  37  Ala.  595;  Parker  v.  Wise,  27  Ala.  480;  Burr  v. 
Jackson,  59  Ala.  210  \  S.  &  N.  R.  R.  Co.  v.  McGlendon,  63 
Ala.  266. 

21.  Tha  rule  is,  that,  where  several  defendants  ar-e  sued  in 
tort  for  damages,  the  malice  or  other  evil  motive  of  one  can  not 
be  matter  of  aggravation,  or  ground  for  vindictive  damages- 
against  tlie  other. — Wood's  Mayne  on  Damages,  p.  594,  §  624. 
Hence,  principals  are  not  generally  held  liable  for  such  damages 
by  reason  of  the  evil  motive  of  an  agent,  unless  the  act  of  the 
agent  was  fTilly  ratified  with  a  knowledge  of  its  malicious,  ag- 
gravating, or  grossly  negligent  character;  or  these  matters  of 
aggravation  were  probably  consequent  on  the  doing  of  the 
wrongful  act  ordered  by  the  principal ;  or  unless  the  agent  was 
employed  with  a  knowledge  of  his  incompetency. — Leinkauf 
V.  Morris,  QQ  Ala.  406,  415 ;  Pollock  v.  Gantt,  69  Ala.  373 ; 
Kirksey  v.  Jones,  7  Ala.  622 ;  Fields'  Law  Damages,  §§  86,  87 ; 
Woods'  Mayne  on  Dam.  p.  57,  §  48 ;  Carmichael  v.  TF.  &  L. 
Railway  Co.  13  Jr.  L.  R.  313. 

22.  The  letter  signed  John  F.  Burns,  bearing  date  January 
16,  1875, — the  day  of  the  seizure  of  plaintiff's  goods — which 
is  shown  to  have  been  received  by  the  plaintiff  through 
due  course  of  mail,  would  be  relevant  against  the  author,  if 
satisfactorily  proved  to  have  been  in  his  handwriting,  or  shown 
to  have  emanated  from  him.  Its  contents  evince  an  unfriendly 
feeling,  and  it  was  competent  to  show  malice  or  an  evil  motive ' 
on  the  part  of  the  writer,  which  may  have  entered  into,  or  given 
color  to  the  present  transaction.  And  the  same  may  be  said 
of  the  etidoi'sements  on  the  envelope. — 1  Greenl.  Ev.  §  53. 

23.  It  was  not  competent,  however,  to  introduce  in  evi- 
dence the  record  of  the  criminal  prosecution  instituted  by 
James  F.  Burns  against  the  plaintiff,  about  the  time  of  the 
seizure.  We  find  no  evidence  in  the  record  tending  to  show 
that  he  originally  authorized  the  alleged  trespass,  and,  if  liable 
at  all,  it  is  upon  the  ground  of  his  having  ratified  the  act  of 
an  agent.  All  evidence  relating  to  damages  "must  be  confined 
to  the  principal  transaction  complained  of,  and  to  its  attenda/nt 
circumstances  and  natural  results ;  for  these  alone  are  put  in 
issue." — 2  Greenl.  Ev.  §  268,  It  is  true  that  the  commence- 
ment of  such  a  prosecution  may  have  tended  to  show  malice 
against  the  plaintiff  on  the  part  o.f  the  prosecutor,  but  it  could 
not  constitute  a  circumstance  of  aggravation  accompanying  the 
taking,  in  the  absence  of  all  evidence  of  original  participation 
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in  tlie  act  by  tlie  prosecutor.  It  could  not  be  a  part  of  the 
transaction  alleged  to  be  ratified,  because  it  had  no  connection 
with  it.  Nor  could  such  malice,  standing  alone,  authorize  the 
inference  that  the  principal  conferred  an  original  or  previous 
authority  upon  the  agent  to  make  the  seizure. 

24.  The  court  erred  in  allowing  proof  to  be  made,  by  way 
of  aggravation  of  damages,  that  plaintiff  had  a  family^  con- 
sisting of  a  wife,  and  several  minor  children,  such  evidence 
being  irrelevant  to  the  issues  on  trial.  Nor  would  it  be  compe- 
tent to  show  their  condition  as  to  clothing,  bedding,  or  other 
apparel  or  furniture,  while  at  Montevallo,  without  proof  of 
knowledge  or  notice  on  the  part  of  John  F.  Burns,  at  the  time 
he  seized  the  property  in  question,  in  which  were  included 
articles  of  the  above  description.  The  knowledge  of  such 
facts,  or  any  information  charging  him  with  notice  of  them, 
would  have  a  tendency,  however,  to  show  an  evil  motive,  such 
as  to  constitute  a  circumstance  of  oppression  or  aggravation. 

25.  The  consideration  of  Tnotive  is  alwa^ys  of  the  highest 
importance  as  affecting  the  question  of  exemplary  or  vindictive 
damages.  Good  or  had  faith^  therefore,  constitutes  a  vital 
issue  in  all  cases  of  trespass,  where  such  damages  are  claimed, 
although  it  may  have  no  bearing  on  the  quest'on  of  actual 
damages.  Exemplary  damages  are  both  punitive  and  preventive 
in  their  purpose,  as  well  as  compensatory.  They  are  not  only 
intended  to  compensate  the  plaintiff  for  his  actual  loss,  but  are 
also  inflicted  "for  example's  sake,  and  by  way  of  punishing 
the  defendant." — Sedg.  Dam.  459,  464;  LienTiaiif  v.  Morris 
'66  Ala.  406,  sup?xi,'  IiTirksey  v.  Jones,  7  Ala.  622.  Hence,  in 
such  cases,  it  is  competent  to  show  that  the  defendant  acted 
with  the  honest  belief  that  he  owned  the  goods,  or  had  a  lawful 
right  to  take  them. — Haivh  v.  Ridgway,  33  111.  473  ;  Hillman 
V.  Batnnhach,  21  Tex.  203 ;  Green  v.  Craig,  47  Mo.  90 ; 
Woods'  Mayne  on  Dam.  pp.  58-59,  519.  It  was  permissible, 
under  this  principle,  to  prove  that  John  F.  Burns  had  good 
reason  to  believe,  and  did  believe,  that  a  part  of  the  mortgage 
debt  remained  unpaid,  and  that  the  goods  seized  under  the 
mortgage  belonged  to  the  plaintiff  and  were  included  in  the 
mortgage.  But  this  evidence  would  be  admissible  only  in 
mitigation  of  exemplary,  and  not  of  actual  damages. 

26.  In  the  case  of  Sylvester  v.  The  State,  ante,  p.  17,  we 
held  that  a  conviction  of  the  offense  of  petit  larceny  renders  a 
witness  infamous,  and,  therefore,  incompetent  to  testify  in  a 
court  of  justice.  Where  the  value  of  the  property  stolen  does 
not  exceed  the  sum  of  ten  dollars,  justices  of  the  peace,  in 
their  respective  counties,  have  jurisdiction  of  the  offense,  to  be 
exercised  concurrently  with  the  county  courts. — Code,  §  4628 ; 
Clark's  Man.  Cr.  L.  §  1862.     The  witness.  Hill,  was,  therefore, 
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rendered  incompetent,  on  proper  proof  being  made  of  his  con- 
viction of  the  offense  of  petit  larceny  by  a  justice's  court  hav- 
ing jurisdiction, 

27.  A  justice's  court  not  being  a  court  of  record,  a  certified 
transcrijpt  of  a  judgment  rendered  by  it  is  not  legal  evidence, 
unless  made  so  by  statute,  and  this  is  not  authorized  except  as 
proof  of  judgments  rendered  in  civil  causes.  Section  3634  of 
the  Code,  making  a  certified  statement  of  a  justice's  judgment 
presumptive  evidence  of  the  fact,  clearly  has  no  reference  to 
judgments  of  conviction  in  criminal  causes,  but  must  be  con- 
fined to  civil  proceedings.  When  it  is  desired  to  prove  a  judg- 
ment of  conviction,  or  other  criminal  proceeding,  it  may  be 
done  by  producing  the  original  papers  and  docket,  sustained 
by  competent  evidence  of  identity,  and  accompanying  proof  of 
their  verity. — Keimedy  -y.  Dear,  6  Port.  90;  Scott  v.  McCrary, 
1  Stew.  315 ;  Freeman  on  Judgt.  §  410,  Or  such  proceedings 
may  be  proved  by  sworn  copies  of  them,  compared  by  any 
competent  witness, — Jones  v.  Davis,  2  Ala,  730,  Under  these 
views  the  court  did  not  err  in  sustaining  plaintiff's  objection  to 
the  admission  of  the  justice's  transcript,  which  was  not  self- 
proving, —  Watso/i  V.  The  State,  63  Ala.  20. 

28.  Nor  can  we  see  that  the  court  ruled  erroneously  in  ex- 
cluding the  book  which  was  proved  to  be  the  record  of  criminal 
cases  tried  by  the  mayor  of  Selma.  It  does  not  appear  from 
the  bill  of  exceptions  whether  the  witness  Plill,  whose  infamy 
is  sought  to  be  established,  was  convicted  by  the  mayor  sitting 
ex  officio  as  a  justice  of  the  peace,  of  an  offense  against  the 
State  of  Alabama,  or  whether  he  was  convicted  merely  of  the 
violation  of  a  munici/pal  ordinance.  If  only  of  the  latter 
offense,  the  conviction  has  been  held  by  this  court  not  to  render 
the  witness  infamous,  and,  therefore,  his  competency  would  be 
unaffected, — Cheatham  v.  The  State,  59  Ala,  40, 

29.  The  record  shows  that,  by  consent  of  parties,  all  matters 
which  could  be  specially  pleaded  was  authorized  to  be  given  in 
evidence  under  the  general  issue.  This  was  held  in  Folkes  v. 
CoZ^^Vr,  decided  at  the  December  term,  1881,*  to  be  tantamount 
only  to  a  plea  of  not  guilty,  or  of  the  general  issue.  The  de- 
fendants could,  therefore,  derive  no  benefit  from  this  agree- 
ment which  they  could  not  have  enjoyed  under  the  general 
issue. 

Other  rulings  are  raised  and  discussed,  but  we  deem  their 
consideration  unnecessary. 

The  judgment  of  the  City  Court  is  reversed  and  the  cause 
remanded. 
Vol,  lxxi. 

*This  case  has  never  been  reported, — Rep, 
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Alexander  v,  Alexander. 

Statutory  Real  Action  in  the  Nature  of  Ejectment. 

1.  Charges  to  jury;  how  framed  and  construed. — Charges  to  the  jury 
should  always  be  framed  in  reference  to  the  testimony  ;  and  in  constru- 
ing them  this  court  must  have  regard  to  the  same  standard. 

2.  Presumptions  on  appeal  in  favor  of  rulings  of  primary  court. — The 
rule  is,  that  this  court  can  not  presume  anything,  not  shown  by  the  rec- 
ord, as  a  ground  for  reversing  the  ruling  of  the  primary  court ;  and  when 
an  affirmative  charge  is  given,  which  would  be  correct  on  any  state 
of  facts,  it  will  be  presumed  that  there  was  testimony  which  authorized 
the  charge,  unless  the  record  affirmatively  shows  the  contrary. 

3.  Delivery  of  deed;  what  evidence  sufficient  to  establish. — It  may  be  re- 
garded as  settled  in  this  State,  that  when  a  paper  purporting  to  be  a  deed 
is  shown  to  have  been  signed  by  the  grantor,  to  have  been  acknowledged 
and  duly  certified  by  a  proper  officer,  and  recorded  in  time  in  the  office 
of  the  judge  of  probate  of  the  county  in  which  the  lands  lie,  and  there  is 
no  other  evidence  to  weaken  the  force  of  these  facts,  this  is  sufficient  proof 
of  complete  execution  by  delivery,  although  there  is  no  direct  proof  of 
that  fact. 

4.  Same ;  whether  presumption  of  delivery  overturned,  qusere. — But 
where  the  testimony  also  shows  that  when  the  deed  was  acknowlegedand 
certified,  the  grantor  took  possession  of  it,  and  sent  it  to  the  registration 
office,  with  directions  that,  when  recorded,  it  should  be  returned  to  him, 
which  was  done, — quoere,  whether  this  would  not  overturn  the  prima 
facie  presumption  of  delivery  which  would  otherwise  arise  from  its  ac- 
knowledgment and  record,  and  whether  this,  unexplained  by  other  testi- 
mony, would  not  show  that  there  was,  in  fact,  no  delivery.        ' 

5.  Same;  how  ascertained  when  testimony  indeterminate  or  ambiguous. 
The  question  of  the  delivery  vel  nan  of  a  deed,  when  the  testimony  is  in- 
determinate or  ambiguous,  is,  and  must  be  a  question  of  intention  with 
which  the  ambiguous  or  disputable  act  or  acts,  were  done  or  performed. 

6.  Same;  how  declaration  of  grantor  in  reference  to,  should  be  consid- 
ered.— Declarations  and  admissions  of  a  grantor  touching  the  delivery  of 
a  deed,  on  a  question  of  delivery  vel  non,  should  be  cautiously  weighed, 
because  of  their'li ability  to  be  misunderstood,  the  facility  of  fabricating 
them,  and  the  difficulty  of  disproving  them. 

Appeal  from  Shelby  Circuit  Court. 

Tried  before  Hon.  Wm.  S.  Mudd. 

This  was  a  statutory  real  action  in  the  nature  of  ejectment, 
brought  by  Thomas  H.  Alexander  against  John  Alexander,  and 
was  commenced  on  2d  September,  1879.  The  plaintiff  claimed 
title  under  a  deed  alleged  to  have  been  executed  by  defend- 
ant, and  the  point  of  contention  was,  whether  that  deed  had 
ever  been  delivered.  The  evidence  introduced  on  the  trial,  so 
far  as  disclosed  by  the  bill  of  exceptions,  is  sufficiently  stated 
in  the  opinion.  The  exceptions  reserved  were  to  two  sections 
or  subdivisions  of  the  general  charge  of  the  court,  numbered  4 
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and  5,  and  to  four  charges  given  at  the  request  of  the  defend- 
ant. The  portions  of  the  general  charge  excepted  to,  and 
charges  numbered  1  and  2,  given  at  the  request  of  the  defend- 
ant, are  sufficiently  set  out  in  the  opinion.  The  other  charges 
given  at  the  request  of  the  defendant  are  as  follows :  3.  ''in 
considering  the  admissions  and  declarations  of  the  defendant, 
testified  to  by  any  witness,  if  any  such  are  testified  to,  such 
declarations  and  admissioiis  should  be  cautiously  weighed,  be- 
cause of  their  liability  to  be  misunderstood,  the  facility  of  fab- 
ricating them,  and  the  difficulty  of  disproving  them."  4.  "Al- 
though the  jury  may  believe  that  the  deed  was  handed  by  John 
Alexander  to  Thomas  Alexander,  and  that  he  kept  it  in  his 
possession  for  a  few  minutes,  that  is  not  sufficient  to  constitute 
a  delivery,  unless  it  ])assed  from  John  Alexander,  with  the  in- 
tention of  actual  delivery  to  said  Thomas  Alexander." 

The  trial  resulted  in  a  verdict  and  judgment  for  the  defend- 
ant, from  which  the  plaintiff  appealed  ;  and  he  liere  assigns  the 
ruhngs  of  the  Circuit  Court  on  the  charges  above  noted  as  error. 

Heflin,  Bowden  <fe  Knox  and  Wilson  &  Wilson,  for  appel- 
lant, cited,  McLure  v.  Colclovgh,  17  Ala.  89;  Ehljei^n^y  v.  JBoy- 
kin,  65  Ala.  336 ;  Rivard  v.  WalJcer,  39  111.  413 ;  Mallet  v. 
Page,  8  Ind.  364;  Stevens  v.  Hatch,  6  Minn.  64;  Wairt^en  v. 
Swett,  31  X.  H.  332;  Floyd  v.  Taylor,  12  Ir.  (L.)  47;  Wad- 
dell  V.  Heicitt,  1  Ir.  (Eq.)  475 ;  Dayton  v.  Newman,  19  Pa.  St. 
194;  Faran'  v.  Bridges,  5  Humph.  411;  Byersv.  McClanna- 
han,  6  Gill.  &  J.  250 ;  Stewart  v.  Reddit,  3  Md.  67 ;  Crawford 
V.  Bei^tlwlf,  Sax.  Ch.  458 ;  Thomjpson  v.  Hammond,  1  Ed. 
Ch.  497 ;  Oook  v.  Brown,  34  N.  H.  460  ;  Johnson  v.  Farley,  45 
N.  H.  505;  Scrughamv.  Wood,  15  Wend.  545 ;  McEwen  v.  T7'oo8t, 
1  Sneed,  186;  Corley  v.  Co^rley,  2  Cold.  520;  Rxickman  v. 
Ruckma7i,  33  j^.  J.  Eq.  356 ;  Jordan  v.  Pollock,  14  Ga.  145 ;  Geb- 
ion  V.  Portee,  2  Dev.  &  B.  (Law)  530 ;  Braman  v.  Bingham,  26 
N.  Y.  488. 

H.  C.  Tompkins  and  Bradford  &  Bishop,  contra,  cited  Union 
Mut.  Ins.  Co.  V.  Campbell,  95  111.  267 ;  HawJces  v.  Pike,  105 
Mass.  560;  Elsey  v.  Metcalf,  1  Den,  323;  Jackson  v.  Phivps, 
12  Johns.  418 ;  Jackson  v.  Punlap,  1  Johns.  Cases,  1 14 ;  Kmgs- 
Jmry  V.  Burnside,  58  111.  324;  Jackvon  v.  Perkins,  2  Wend. 
308 ;  Gilbert  v.  North  Am.  Ins.  Co.,  23  lb.  43 ;  I  Jones  on 
Mort.  §  539 ;  Fuller  v.  Hollis,  57  Ala.  435 ;  Tisher  v.  Beck- 
with,  30  Wis.  57;  Wittick's  Adm'r  v.  Keiffer,  31  Ala.  199; 
1  Brick.  Dig.  p.  337,  §  23 ;  1  lb.  p.  775,  §  29;  lb.  p.  781, 
§120. 

STOXE,  J. — Charges  of  the  court  should  always  be  framed 
Vol.  lxxi. 
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in  reference  to  the  testimony,  and  in  construiiig  them  we  must 
have  regard  to  the  same  standard. — 1  Brick.  Dig.  345,  §  141 ; 
DeArman  v.  The  State,  at  the  present  term. 
-  The  bill  of  exceptions  leaves  no  room  for  doubt  or  dispute  as 
to  the  following  facts :  John  Alexander  himself  spoke  to  the 
draughtsman,  and  procured  the  deed  to  be  drawn.  The  deed- 
expresses  a  valuable  consideration,  and  is,  in  form,  a  deed  of 
bargain  and  sale,  with  covenants  of  warranty.  It  bears  date 
January  18,  1870,  and  has  the  signature  of  John  Alexander, 
but  no  subscribing  witnesses.  On  the  otli  day  of  February, 
1870,  John  Alexander  acknowledged  the  execution  of  the  deed 
before  a  justice  of  the  peace,  who  thereupon  certified  the  ac- 
knowledgment in  the  form  given  in  the  statute,  and  bearing 
the  same  date.  John  Alexander  thereupon  enclosed  the  deed 
in  an  envelope,  delivered  it  to  a  friend,  a  stranger  to  this  record, 
and  requested  him  to  deliver  it  to  the  judge  of  probate,  with 
directions  to  record  it,  and  return  it  to  him,  John  Alexander. 
The  judge  of  probate  marked  it  tiled  in  his  office  for  record, 
February  7th,  1870.  After  recording  it,  he  returned  it  to 
John  Alexander,  the  signer,  who  had  possession  of  it  at'  the 
trial.  The  bill  of  exceptions  is  silent  as  to  the  presence  of 
Thomas  H.  Alexander  when  any  of  these  acts  were  done, 
nor  does  it  show  any  testimony  that  the  deed  ever  was  in  Thomas 
H.  Alexander's  possession.  It  does  not  purport  to  set  out  all 
the  testimony.  But  contains  this  clause:  "There  was  considera- 
ble evidence  by  words  and  acts  for  several  years  next  after  the 
deed  was  signed,  tending  to  show  a  delivery  of  the  deed  by 
John  Alexander  to  Thomas  H.  Alexander,  and  considerable 
evidence  during  the  same  time  tending  to  show  that  the  deed 
never  was  delivered  by  John  Alexander  to  Thomas  II,  Alexan- 
der." Charge  numbered  4,  given  at  the  instance  of  defendant, 
would  indicate  that  the  plaintiff,  Thomas  Alexander,  had  made 
some  proof  that  the  deed,  at  some  time,  had  been  in  his  posses- 
sion for  a  few  minutes,  but  it  is  silent  as  to  the  time  or 
circumstances  under  which  he  obtained  the  possession.  The 
rule  is,  that  we  can  not  presume  any  thing,  not  shown  by  the 
record,  as  a  ground  for  reversing  the  ruling  of  the  primary 
court;  and  when  an  affirmative  charge  is  given  which  would  be 
correct  on  any  state  of  facts,  we  presume  there  was  testimony 
which  authorized  the  charge,  unless  the  record  affirmatively 
shows  the  contrary. — 1  Brick.  Dig.  336,  §  12. 

It  may  be  regarded  as  settled  in  this  State,  that  when  a 
paper  purporting  to  be  a  deed  is  shovtm  to  have  been  signed  by 
the  grantor,  to  have  been  then  acknowledged  and  duly  certified 
by  a  proper  officer,  and  recorded,  in  time,  in  the  office  of  the 
judge  of  probate  of  the  county  in  which  the  lands  lie,  and  there 
is  no  other  proof  to  weaken  the  force  of  these  facts,  this  is  suf- 
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ficient  proof  of  complete  execution  by  delivery,  although  there 
is  no  direct  proof  of  delivery.  And  the  rulings  of  many  other 
courts  hold  the  same  doctrine.  These  naked  facts,  it  is  said, 
make  a  prima  facie  case. — Frishie  v.  McCarty,  1  Stew.  &  Port. 
56;  Ward  V.  Ross,  1  Stew,  136;  Elsberry  v.  BoyTdn^  65  Ala. 
•336;  Corley  v.  Corley,  2  Cold.  (Tenn.)  520;  Unimi  Mut.  Ins. 
Co.  V.  Camjjhell,  95  111.  267 ;  Jackson  v.  PerMns.,  2  Wend.  308. 

In  the  statement  of  undisputed  testimony  in  this  case,  those 
points  stated  above  are  not  left  alone.  The  testimony  equally 
shows  that  when  the  deed  was  acknowledged  and  certified,  John 
Alexander,  the  grantor,  took  possession  of  it  himself,  sent  it  to 
the  registration  office,  and  directed  that,  when  recorded,  it  should 
be  returned  to  him,  and  it  was  done.  If  it  were  necessary  for 
the  decision  of  this  case,  it  may  present  a  question  of  grave  in- 
quiry, whether  this  fourth  fact  does  not  overturn  the  prima  facie 
presumption  of  delivery,  which  would  otherwise  arise  out  of  the 
first  three  enumerated  facts.  Does  it  not  (unexplained  so  far 
as  this  record  informs  us),  show  there  was,  in  fact,  no  delivery 
at  that  time  ? 

Sections  or  subdivisions  4  and  5  of  the  general  charge,  and 
charges  1  and  2  of  those  given  at  the  instance  of  defendant, 
each  asserts,  substantially,  the  same  proposition,  namely:  That 
although  John  Alexander  signed  and  acknowledged  the  deed  and 
had  it  recorded,  yet  this  would  not  constitute  the  paper  an  exe- 
cuted conveyance,  unless  the  jury  were  satisfied  from  the  evi- 
dence that  the  deed  passed  from  the  grantor,  John  Alexander, 
with  the  intention  of  delivery  to  the  grantee,  Thomas  Alexan- 
der. In  construing  these  charges,  we  must  not  lose  sight  of 
the  testimony,  that  John  Alexander  took  control  of  the  deed, 
both  after  the  acknowledgment  was  certified,  and  after  the  deed 
was  recorded.  The  question  of  delivery  then  depended  on  the 
other  testimony,  pro  and  con.,  bearing  on  the  question  of  deliv- 
ery, but  not  set  out.  In  this  connection,  the  implication  found 
in  charge  4,  given  at  the  instance  of  defendant,  should  not  be 
ignored.  That  implication  is,  that,  at  some  time,  Thomas  Al- 
exander had  the  paper  in  his  hands  for  a  few  minutes.  And 
in  favor  of  the  correct  ruling  of  the  court,  we  must  suppose 
the  circumstances  were  such  as  to  raise  some  doubt  or  dispute, 
whether  such  temporary  possession,  and  contradictory  evidence 
as  to  whether  the  defendant  actually  parted  with  dominion  over 
the  deed,  were  or  were  not  of  that  debatable  class,  the 
motive  or  intent  of  which  becomes  a  question  for  the  jury. 
The  books  abound  with  rulings,  which  declare  that  the  ques- 
tion of  delivery  vel  non.,  when  the  testimony  is  indetrminate  or 
ambiguous,  is,  and  must  be  a  question  of  intention  with  which 
the  ainbiguous  or  disputable  act  or  acts  were  done  or  performed. 
Hawes  v.  Pike.,  105  Mass.  560 ;  Elsey  v.  MetcaZf  1  Denio,  323 ; 
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Huchman  v.  Ruckma/n^  33  N.  J.  Eq.  354 ;  Warren  v.  Swett^ 
31  K.  H.  332;  Daytcm  v.  Newman,  19  Penn.  St.  194;  Byers 
V.  McClanahan,  6  Gill.  &  J.  250;  Stewart  v,  Jiedditt,  3  Md. 
67 ;  Johnson  v.  Parley,  45  N.  H.  505 ;  jFblly  v.  Vantuyl,  4  Halst. 
153;  Union  Mut.  Ins.  Co.  v.  Camphell,  95  111.  267;  Jackson 
V.  Phiryps,  12  John  418 ;  Jackson  v.  Dunlajy,  1  Johns.  Cas.  114 ; 
Crawjord  v.  Bertholf,  Saxt.  Ch.  453 ;  Kingsbury  v.  Burn- 
side,  58  111.  310;  Stevens  V.  Hatch,  6  Minn,  64;  Doe  ex  dem. 
V.  Knight,  5  B.  &  Cres.  671 ;  Rivard  v.  Walker,  39  111.  413. 
We  must  suppose  the  word  intention,  found  in  several  of  the 
charges,  was  called  fortli  by  the  indeterminate  character  of  the 
testimony  bearing  on  the  question  of  delivery. 

We  do  not  think  the  Circuit  Court  erred  in  giving  the 
charges  referred  to,  or  either  of  them. 

The  present  record  raises  no  question  as  to  the  testimony  by 
which  the  intention  of  the  grantor  was  sought  to  be  shown,  and 
we  must  presume  the  testimony  was  legal  and  free  from  objec- 
tion. If  it  were  shown  that  his  intention  was  a  mere  uncom- 
municated  purpose  existing  in  John  Alexander's  mind,  that 
might  present  a  question  of  the  legality  of  the  evidence — a 
question  not  raised  by  this  record.  Intention,  like  notice,  is 
probably  an  inferential  fact,  to  be  drawn  by  the  jury  from  the 
facts  and  circumstances  in  evidence. — Bui'ns  v.  Camjpbell,  ante, 
p.  271  and  authorities  cited. 

Charge  3,  given  at  the  instance  of  defendant,  is  in  the  exact 
language  of  the  authorities,  and  is  free  from  error. 

There  is  no  error  in  the  record,  and  the  judgment  of  the 
Circuit  Court  is  affirmed. 


Brewer  v.  \^atsoii. 

Action  against  Auditor  for  Refusal  to  allow  an  Attorney 
inspect  Public  Records  in  his  Ojfice. 

1.  Books  and  documents  of  public  office;  right  of  inspection. — While  the 
books  and  documents  of  a  public  office  are  the  property  of  the  public, 
and  are  preserved  for  public  uses  and  purposes,  it  is  not  the  unqualified 
right  of  every  citizen  to  demand  access  to,  autl  inspection  of  them ;  but, 
to  entitle  one  to  an  inspection  of  such  books  and  documents,  other  than 
judicial  records,  he  must  show  that  he  has  an  interest  therein,  and  de- 
sires an  inspection  thereof  for  a  legitimate  purpose. 

2.  Same;  what  is;  right  of  attorney  to  inspect. — The  book  kept  by  the 
Auditor  of  the  State,  in  obedience  to  the  requirement  of  the  statute,  for 
the  purpose  of  entering  the  accounts  of  tax  collectors  with  the  State,  is 
a  public  record  ;  and  an  attorney  at  law,  employed  by  an  ex-tax  collector 
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to  represent  him  on  a  settlement  of  his  accounts  with  the  Auditor,  has 
an  interest  which  entitles  him  to  an  inspection  of  the  accounts  of  his 
client  as  entered  in  such  book. 

3.  Same;  v;hen  Auditor  may  demand  evidence  of  attorney's  authority. 
But  the  Auditor  may  demand  of  the  attorney  satisfactory  evidence  of  his 
authority  to  represent  the  tax  collector,  and  may,  if  he  fail  or  refuse  to 
furnish  it,  decline  to  allow  an  inspection  of  the  accounts  by  him.  In 
such  case,  the  presumption  of  authority  obtaining  in  courts,  arising  from 
the  attorney's  license,  and  from  the  fact  that  he  is  an  officer  of  court,  can 
not  be  claimed. 

4.  When  tvitness  can  not  testify  to  his  belief. — In  an  action  against  the 
Auditor  by  an  attorney,  to  recover  damages  alleged  to  have  been  suffered 
by  the  attorney  on  account  of  the  Auditor's  refusal  to  allow  him  to  in- 
spect the  records  in  the  letter's  office,  in  which  were  kept  the  accounts 
between  the  State  and  certain  tax  collectors  represented  by  the  attorney, 
it  is  not  permissible  for  either  the  defendant  or  his  clerk  to  testify  to  the 
belief  either  may  have  had  as  to  the  plaintiff's  employment,  or  as  to  his 
authority  to  represent  the  tax  collectors.  If  such  belief  were  a  material 
fact  in  the  case,  it  is  an  inference  to  be  drawn  by  the  jury  from  the  cir- 
cumstances which  may  be  in  evidence. 

5.  Inspection  of  public  documents  in  Auditor's  office;  when  right  to  not 
forfeited. — The' inspection  of  public  documents  can  not  be  denied  merely 

on  the  ground  that  the  party  applying  for  it  has  been  guilty  of  some  past 
impropriety  of  conduct  as  to  matter.s  to  which  such  documents  may  re- 
fer, nor  because  it  is  apprehended  that  the  information  obtained  will  be 
employed  in  litigation  with  the  State ;  and  hence,  in  an  action  by  an  at- 
torney, founded  on  the  Auditor's  refusal  to  allow  him  to  inspect  the 
•  accounts  of  tax  collectors  whom  he  represented,  as  entered  on  books  in 
the  Auditor's  office,  the  fact  that  the  attorney  had  previously  availed 
himself  of  his  knowledge  of  the  contents  of  the  books  in  the  office,  how- 
ever derived,  to  interfere  with  negotiations  the  Auditor  was  conducting 
with  others,  can  not  deprive  his  clients,  or  him  as  their  representative,  of 
the  right  to  examine  into  their  accounts. 

6  .  Same;  v)hen  reason  for  refusal  to  allow  inspection,  admissible  to 
negative  malice. — Although  such  fact  may  not  have  been  relevant  as 
establishing  a  justification  of  the  refusal,  yet,  the  complaint  averring  that 
the  refusal  was  malicious  and  with  the  intent  to  injure  the  plaintiff,  it 
was  admissible  for  the  purpose  of  rebutting  or  negativing  malice,  it  hav- 
ing a  fair  and  reasonable  tendency  to  show  that  the  defendant  acted  from 
a  good  motive  and  in  good  faith. 

7.  When  information  on  which  a  party  acts  admissible  in  evidence. — In 
such  case,  information  of  the  attorney's  interference  with  the  Auditor's 
negotiations  for  settlements  with  others  than  the  attorney's  clients, 
although  derived  from  correspondence  or  verbal  communication  with 
such  other  parties,  is  competent  evidence  for  the  Auditor;  as  the  specific 
fact  to  be  shown  was  not  the  truth  of  the  information,  but  the  fact  of  its 
communication  to  the  Auditor,  and  that  he  acted  upon  it  in  denying  the 
attorney  access  to  the  books  of  his  office. 

8.  Good  faith  in  action  for  exemplary  damages;  effect  of. — The  good 
faith  of  the  Auditor,  in  such  case,  in  refusing  the  inspection  may  relieve 
him  from  the  imputation  of  malice,  and  acquit  him  of  liability  for  vin- 
dictive or  exemplary  damages;  but  it  can  not  relieve  him  of  liability  for 
actual  or  compensator}'  damages. 

9.  When  charge  properly  refused. — A  charge  to  the  jury,  requested  by 
either  party,  which  is  involved  and  ambiguous,  and  has  a  tendency  to 
mislead  and  confuse  the  jury,  is  properly  refused. 

Appeal  from  Lowndes  Circuit  Court, 
Tried  before  Hon.  John  Moore, 
Vol.  I.XXI. 
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This  action  was  commenced  on  3d  April,  1879,  by  Charles 
J.  Watson  against  Willis  Brewer,  to  recover  damages  alleged 
to  have  been  suffered  by  the  plaintiff,  resulting  from  the  re- 
fusal of  the  defendant,  while  Auditor  of  the  State,  to  allow 
him  access  to,  and  an  inspection  of  certain  public  records  be- 
longing to  the  Auditor's  office,  containing  accounts  between  the 
State  and  one  J.  F.  Boyles,  as  tax  collector  of  Monroe  county, 
and  tax  collectors  of  other  counties,  who  had  employed  plain- 
tiff, ah  attorney-at-law,  to  represent  them  in  certain  matters  of 
dispute  touching  said  accounts.  The  cause  was  before  this 
court  at  a  former  term,  and  is  reported, — Brewer  v.  Watson^ 
65  Ala.  88.  In  the  report  of  the  case  on  that  appeal  the  com- 
plaint is  fully  set  out.  The  defendant's  plea  is  not  contained  in 
the  record  on  this  appeal.  After  the  cause  was  remanded,  a 
second  trial  was  had,  resulting  in  a  verdict  and  judgment  for 
the  plaintiff. 

As  shown  by  the  bill  of  exceptions,  the  evidence  introduced 
on  the  trial  tended  to  show,  that  the  defendant,  after  he  became 
Auditor  of  tlie  State,  revised  the  settlements  of  the  accounts  of 
tax  collectors  of  different  counties  of  the  State,  made  with  hi& 
predecessor  in  office,  and  had,  in  many  cases,  undertaken  to 
correct  what  he  supposed  were  erroneous  allowances  made  to 
them,  by  charging  them  with  such  items  in  the  account  of  the 
then  current  year ;  that  some  five  or  six  of  the  tax  collectors 
whose  accounts  had  thus  been  revised,  among  whom  was  the 
said  Boyles,  had  employed  the  plaintiff  as  their  attorney  to  rep- 
resent them  in  the  settlement  of  their  accounts,  and  to  have  all 
items  thus  charged  against  them  from  former  settlements  "ex- 
punged from  their  present  accounts  ;"  that  on  21tli  September, 
1878,  plaintiff,  under  this  employment,  called  at  defendant's 
office,  "as  he  had  frequently  done  before,"  to  look  at  the  ac- 
count of  said  Boyles  on  the  tax-ledger  in  the  defendant's  office, 
and,  the  defendant  not  being  present,  asked  the  clerk  in  charge 
for  leave  to  look  at  it,  who  replied  that  the  Auditor,  the  de- 
fendant, had  directed  him  to  lock  up  that  book,  and  to  permit 
no  one  to  see  it,  unless  he  had  an  interest  therein,  and  that  un- 
der these  instructions  he  could  not  show  it  to  plaintiff,  unless  he 
had  a  power  of  attorney  from  Boyles  to  represent  him  ;  he  also 
requesting  plaintiff  to  wait  until  defendant  returned  home; 
that  plaintiff  assented  to  this,  but  left  with  the  clerk  for 
defendant  a  written  demand  for  "the  privilege  to  examine  the 
tax-ledger  for  the  years  1874,  1875,  and  1876,  containing  the 
accounts  of  J.  F.  Boyles,  ex-tax  collector  of  Monroe  county  ;" 
that  on  the  next  day  plaintiff  returned  and,  finding  the  de- 
fendant in  his  office,  asked  him  whether  he  had  received  the 
written  demand  which  he  had  left  for  him,  to  which  defendant 
replied  that  he  had,  and  further  stated  that  "he  would  not  per- 
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mit  plaintiff  to  examine  the  tax-ledger  unless  he  had  a  power 
of  attorney;"  that  thereupon  plaintiff,  in  the  presence  of  another 
whom  he  had  called  in,  renewed  his  demand  to  inspect  said 
ledger,  and  was  again  refused,  unless  he  had  a  power  of  attor- 
ney; and  that  prior  to  these  interviews  the  plaintiff  had  received 
a  letter  from  said  Boyles,  directed  to  him,  dated  21st  Septem- 
ber, 1^78,  in  these  words:  "Yours  dated  Sept'r  15th,  is  at 
hand,  regarding  the  amount  you  say  is  due  me.  Please  collect, 
reserve  your  commissions,  and  forward  the  remainder  to  me." 
The  evidence  for  the  plaintiff  tended  to  show  that,  in  the  above 
mentioned  interviews,  the  plaintiff  told  the  defendant  and  his 
clerk,  that  he  had  no  power  of  attorney,  but  that  he  had  re- 
ceived said  letter  from  Boyles,  and  that  he  showed  it  to  both  of 
them  ;  but  the  evidence  for  the  defendant  tended  to  show  that 
he  neither  showed  the  letter,  nor  said  any  thing  about  it  in 
either  interview.  The  evidence  showed  further  that  the  plain- 
tiff, prior  to  the  dates  of  said  conversations,  had  been  in  the 
employment  of  the  defendant,  as  a  clerk  in  the  Auditor's  office, 
but  had  quit  such  employment,  and  was  engaged  in  practicing 
law.  Evidence  was  also  introduced  by  the  plaintiff,  tending  to 
show  that  he  had  been  damaged  by  the  refusal  of  the  Auditor 
to  allow  him  to  inspect  said  ledger,  and  the  extent  of  such 
damage. 

The  defendant,  after  introducing  evidence  tending  tO'  show 
that  his  action,  in  refusing  to  allow  plaintiff  to  examine  the  tax- 
ledger,  was  not  prompted  by  malice  or  other  evil  motive,  offered 
to  prove,  as  his  reason  for  such  refusal,  "that,  at  and  prior  to 
the  said  demand,  important  negotiations  were  going  on  for  set- 
tlements of  accounts  with  tax  collectors  and  j^robate  judges ; 
that  these  negotiations  had  been  suddenly  interrupted  ;  that 
defendant  was  informed  by  letters,  which  were  produced 
and  offered  in  evidence,  from  tax  collectors  and  probate  judges 
who  were  about  settling  their  balances,  that  some  person 
had  written  to  them  not  to  pay,  and  that  there  was  no  necessity 
to  pay,  and  that  this  person  was  the  plaintiff,  and  stating  this 
as  the  reason  why  they  would  not  pay ;  that  this  intermeddling 
was  greatly  to  the  hinderance  of  the  collection  of  the  taxes,  and 
was  the  reason  why  defendant  denied  access  to  the  ledger,  ex- 
cept to  those  showing  an  interest  therein,  or  an  authority  to  rep- 
resent those  interested  ;  that  he  demanded  such  authority  from 
plaintiff,  and  he  exhibited  none  to  him ;  and  that  this  was  the 
reason  of  his  refusal."  To  this  evidence  the  plaintiff  objected ; 
his  objection  was  sustained,  and  the  defendant  excepted.  The 
substance  of  this  offered  proof  was  sought  to  be  introduced  in 
other  forms,  which  need  not  be  stated.  "  The  court,  however, 
allowed  defendant  to  testify  to  the  fact  that  important  negotia- 
tions were  going  on,  and  that  they  were  broken  off,  and  that 
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defendant  was  annoyed  thereby ;  and  that  plaintiff  did  not,  at 
the  time  of  said  demand,  exhibit  any  authority  to  represent  any 
person  having  an  account  in  said  tax-ledger."  The  defendant 
also  reserved  an  exception  to  the  refusal  of  the  court  to  allow 
him  to  show  that,  at  the  time  of  the  respective  interviews  be- 
tween plaintiff  and  defendant,  and  his  clerk,  above  mentioned, 
neither  he  Tjor  his  clerk  believed  that  plaintiff  had  been  em- 
ployed by  Boyles  in  the  matters  referred  to,  or  that  he  had  any 
authority  to  represent  Boyles. 

The  defendant  also  reserved  exceptions  to  the  refusal  of  the 
court  to  give  the  following  charges  to  the  jury,  requested  in 
writing  by  him  :  1.  "That  such  a  public  officer  as  the  Auditor, 
in  dealing  with  persons  representing  others,  is  not  bound  to  ac- 
cept the  statement  of  such  parties  as  to  the  fact  of  such  employ- 
ment." 2.  "  That  if  from  the  evidence  the  jury  believe  that 
the  defendant  may  have  honestly  believed  that  an  inspection  of 
the  tax-ledger  by  the  plaintiff  was  more  calculated  to  be  preju- 
dicial to  the  public  interests,  than  an  inspection  by  other  per- 
sons not  so  familiar  with  the  business  in  the  auditor's  office, 
then  the  jury  may  look  at  that  fact  in  determining  whether  or 
not  the  defendant  was  actuated  by  malice  in  refusing  an  inspec- 
tion of  the  tax-ledger  by  the  plaintiff."  3.  "  That  if  the  jury 
believe  that  the  defendant  refused  plaintiff's  demand  hon- 
estly and  hona  fide^  in  the  public  interest,  and  from  a  sense 
of  his  duty  as  a  public  officer,  then  the  defendant  is  not 
liable."  Another  charge  requested  by  the  defendant,  num- 
bered 5,  was  also  refused,  to  the  refusal  of  which  the  de- 
fendant excepted ;  but  the  view  taken  of  this  charge  renders  it 
unnecessary  to  set  it  out. 

The  rulings  of  the  Circuit  Court  above  noted  are  here  as- 
signed as  error. 

Cook  &  Enochs  and  Gunter  &  Blakey,  for  appellant. 

Watts  &  Sons,  R.  M.  Williamson,  and  Geo.  F.  Mooee, 
contra. 

(l!^o  briefs  came  to  the  hands  of  the  reporter.) 

BRICKELL,  C.  J.— We  regard  it  as  settled,  that  the  book 
kept  by  the  auditor,  in  obedience  to  the  requirement  of  the 
statute,  in  which  he  enters  the  accounts  of  the  tax  collectors 
with  the  State,  is  a  public  writing  or  record,  subject  to  the 
inspection  of  any  citizen  having  a  legitimate  interest,  which  an 
inspection  will  subserve.  It  is  also  settled,  that  an  attorney-at- 
law,  employed  by  a  tax  collector  whose  office  has  expired,  to 
collect  a  balance  due  from  the  State,  or  claimed  to  be  due,  has 
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an  interest  which  entitles  him  to  an  inspection  of  the  accounts 
of  his  client. — Brewer  v.  Waison,  61  Ala.  310.  It  is  not  the 
unqualified  right  of  every  citizen  to  demand  access  to,  and  in- 
spection of  the  books  or  documents  of  a  public  office,  though 
they  are  the  property  of  the  public,  and  preserved  for  public 
uses  and  purposes.  The  right  is  subject  to  the  same  limitations 
and  restrictions,  as  is  the  right  to  an  inspection  of  the  books 
of  a  corporation,  which  strangers  can  not  claim,  and  which  is 
allowed  only  to  the  corporators,  when  a  necessity  for  it  is  shown, 
and  the  purpose  does  not  appear  to  be  improper. — 1  Greenl.  Ev. 
§  474;  Ang.  &  Ames  on  Cor.  §§  681-2.  And  the  individual 
who  claims  access  to  public  records  and  documents  (not  judicial 
records,  of  which,  by  statute  and  unvarying  usage,  the  custo- 
dian, upon  the  payment  of  the  fee  allowed  by  law,  is  bound  to 
furnish  copies),  can  properly  be  required  to  show  that  he  has 
an  interest  in  the  document  which  is  sought,  and  that  the  inspec- 
tion is  for  a  legitimate  purpose. — 1  Whart.  on  Ev.  §  745 ;  1 
Greenl.  on  Ev.  475 ;  1  Tidd's  Prac.  593 ;  Ores.  Eq.  Ev.  115. 

In  the  present  case,  the  inspection  was  demanded  by  the  ap- 
pellee as  an  attorney  for  several  tax  collectors  An  individual 
interest  in  the  accounts  he  sought  to  examine,  was  not  claimed ; 
the  right  was  asserted  wholly  in  a  representative  capacity. 
The  usual  office  and  duty  of  an  attorney-at-law  is  the  represent- 
ation of  parties  in  courts  of  justice.  It  is  for  this  purpose  that 
he  is  licensed  under  the  authority  of  the  State.  When  he  ap- 
pears in  a  court  of  the  State  granting  the  license,  the  appear- 
ance is  presumed  to  be  authorized.  Against  an  unauthorized 
appearance  the  court  can  afford  protection  to  its  suitors,  and  the 
attorney  making  it  could  be  summarily  punished  for  contempt. 
The  court,  of  its  own  motion,  or  the  opposite  party  may  require 
that  the  attorney  produce  evidence  of  his  authority. — Whart. 
on  Agency,  §  563 ;  Code  of  1876,  §  798.  When  the  attorney 
is  not  appearing  for  a  party  in  a  court  of  justice;  when  his  rep- 
resentation is  for  the  transaction  of  business  elsewhere,  and 
business  which  would  lie  in  the  scope  af  an  ordinary  agency 
which  any  person  is  capable  of  transacting,  the  presumption  of 
authority  obtaining  in  court,  arising  from  his  license,  and  be- 
cause he  is  an  officer  of  the  court,  can  not  be  claimed.  Stran- 
gers can  not  safely  deal  with  him  on  the  faith  of  such  repre- 
sentation, and  have  the  right  to  demand  from  him  some  reas- 
onable and  satisfactory  evidence  of  his  authority — other  evidence 
than  his  mere  assertion.  If  the  Auditor  had  accepted  and  acted 
upon  the  bare  representation  of  the  appellee,  that  he  was  the 
attorney  of  the  several  tax  collectors  whose  accounts  he  pro- 
posed to  examine,  the  representation  would  have  been  disputa- 
able  by  the  collector,  and  each  of  them,  if  it  was  untrue,  could 
the  next  hour  or  the  next  day  have  demanded  the  same  in- 
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spection  from  the  Auditor.  Any  agent  or  attorney,  proposing 
to  transact  business  of  any  kind  for  his  principal  with  others, 
can  be  required  to  furnish  some  satisfactory  evidence  of  his  au- 
tliority.  it  is  neither  just  nor  reasonable  to  demand  that  those 
with  whom  he  jDroposes  to  deal  should  accept  and  act  upon  his 
mere  assertion  of  authority ;  and  if  he  refuses  to  furnish  such 
evidence,  the  transaction  of  business  with  him  may  be  properly 
refused.  We  are,  therefore,  of  opinion  that  the  Circuit  Court 
erred  in  its  refusal  of  the  first  instruction  to  the  jury  requested 
by  the  appellant. 

It  was  not,  however,  permissible  for  the  appellant,  or  witness 
Whitman,  his  clerk,to  state  the  belief  either  may  have  had  as  to  the 
employment  of  the  appellee,  or  as  to  his  authority  to  represent 
Boyles,  or  other  tax  collectors.  The  question  has  been  often 
considered  in  this  court,  and  such  evidence  has  been  uniformly 
pronounced  inadmissible.  Whether  the  appellant  believed  the 
appellee  had  the  authority  asserted,  if  a  material  fact,  is  an  infer- 
ence to  be  drawn  by  the  jury  from  the  circumstances  which  may 
be  in  evidence. —  Whetstone  v.  Bank  at  Montgomery,  9  Ala. 
874. 

The  individual  demanding  access  to,  and  inspection  of  pub- 
lic writings  must  not  only  have  an  interest  in  the  matters  to 
which  they  relate,  a  direct,  tangible  interest,  but  the  inspection 
must  be  sought  for  some  specific  and  legitimate  purpose.  The 
gratification  of  mere  curiosity,  or  mo.tives  merely  speculative 
will  not  erititle  him  to  demand  an  examination  of  such  writings. 
1  Whart.  on  Ev.  §  745  ;  ITing  v.  Merchant  Tailors^  Co.,  2  Barn. 
&  Ad.  115  ;  ICing  v.  Justices  Staffordshire,  6  Ad.  &  Ell.  84 ;  JEx 
parU  Briggs,  1  Ell.  &  Ell.  881  (102  Com.  Law,  879) ;  PeapUv. 
Walker,  9  Mich.  328. 

The  office  of  Auditor  is  by  the  constitution  declared  a  part 
or  a  branch  of  the  executive  department  of  the  State.  The 
duties  he  is  required  to  perform  relate  almost  exclusively  to 
the  fiscal  affairs  of  the  State,  of  which  he  has  a  general  super- 
intendence. Among  other  duties  he  is  required  to  perform,  is 
the  audit  and  adjustment  of  the  accounts  of  all  public  officers, 
and  the  keeping  of  a  regular  account  with  every  person  in  the 
State  charged  with  authority  to  receive  any  part  of  the  public 
revenue.  The  book  in  which  these  accounts  are  entered  is 
obviously  of  the  highest  public  value  and  importance,  and  is 
of  value  and  importance  to  each  individual  whose  account  is 
therein  entered.  It  would  be  idle  to  expose  it  to  the  imper- 
tinent intrusion  of  any  and  every  person  who  might  claim 
access  to  it ;  and  it  would  be  inexcusably  wrong  to  withhold 
it  from  the  examination  of  such  persons  as  proved  that  they 
had  some  specific,  direct,  tangible  interest,  an  inspection  would 
subserve.  For  the  public,  and  for  persons  showing  such  in- 
20 
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terest,  the  Auditor  should,  as  should  every  custodian  of  public 
writings,  regard  himself  as  a  trustee — preserving  them  for  the 
public  against  all  impertinent  intrusion,  allowing  ready  access 
to  those  who  have  interest,  and  claim  access  for  the  purpose  of 
promoting  or  protecting  it.  Even  to  such  persons  access  may 
be  withheld,  if  the  disclosure  sought  would  prove  detrimental 
to  the  public  interests.  As  a  witness,  in  such  a  contingency, 
the  custodian  of  writings  would  be  privileged  from  testifying 
to  facts  shown  by  them,  or  information  obtained  from  them. 

The  evidence  offered  in  various  forms  for  the  purpose  of 
showing  that  access  to  the  accounts  of  his  clients  v/as  witliheld 
from  the  appellant,  because  negotiations  were  pending  between 
the  Auditor  and  tax  collectors  and  judges  of  probate,  for  a 
settlement  of  balances  claimed  to  be  due  from  them  to  the 
State,  and  that  such  negotiations  had  been  broken  off  by  the 
interference  of  the  appellee,  was  excluded.  It  was  not  shown, 
■or  offered  to  be  shown,  that  these  negotiations  were  being  con- 
ducted with  either  of  the  clients  of  the  appellee,  whose  ac- 
-counts  it  was  proposed  to  inspect.  It  was  the  right  of  the 
-client  to  inspect  his  accounts  with  the  State  as  kept  by  the 
Auditor,  and  which,  if  kept  in  the  regular  course  of  official 
duty,  were  prima  facie  evidence  for  and  against  the  client, 
the  appellee  asserted,  and  not  his  individual  right.  If  the  ap- 
pellee had  demanded  a  general  inspection  of  tlie  books  or 
writings  in  the  office,  or  of  a  particular  book,  in  all  the  entries 
of  which  a  direct  interest  was  not  shown,  the  generality  of  the 
demand  would  have  justified  its  refusal.  But  that  he  had 
availed  himself  of  his  knowledge  of  the  contents  of  the  books, 
however  derived,  to  interfere  with  negotiations  the  Auditor 
was  conducting  with  others,  could  not  deprive  his  principals  of 
the  right,  or  deprive  him  of  the  right,  as  their  representative, 
to  examine  into  their  accounts.  The  inspection  of  public 
writings  may  not  be  denied,  because  the  party  applying  for  it 
has  been  guilty  of  some  past  impropriety  of  conduct  as  to 
matters  to  which  such  writings  may  refer,  or  because  it  is  ap- 
prehended that  the  information  obtained  wall  be  employed  in 
litigation  with  the  State. — People  v.  Throop,  12  Wend. 
183.  If  the  evidence  tended  to  show  that  the  purpose  of  the 
appellee  was  not  really  an  ascertainment  of  the  state  of  the 
accounts  of  his  principals,  but  was  the  annoyance  of  the  ap- 
pellant, or  of  his  clerks,  or  that  the  purpose  was  fishing  and 
speculative,  the  hope  of  finding  material  for  contingent  litiga- 
tion, a  different  question  would  arise,  and  the  refusal  of  the 
Auditor  to  allow  the  inspection  would  probably  be  justified. 

But,  although  the  evidence  niay  not  have  been  relevant  as 
establishing  a  justification,  it  had' a  direct  bearing  upon  the 
inquiry  into  the  motive  and  good  faith  of  the  refusal.     These 
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were  directly  involved,  for  the  averrnent  of  the  complaint  is, 
that  the  refusal  was  malicious  and  with  the  intent  to  injure  the 
appellee.  When  malice  is  imputed  and  is  an  element  of  re- 
covery, whatever  circumstances  have  a  fair  and  reasonable  ten- 
dency to  show  that  the  party  to  whom  it  is  imputed  acted  from 
a  good  motive  and  in  good  faith,  ought  to  be  received. — Barron 
v:  Mason,  31  Yt.  189;  2  Greenl.  on  Ev.  §  454;  Burns 
V.  Cam/pbell,  ante  p.  271.  The  information  of  the  interference 
of  the  appellee  with  the  negotiations  for  settlements  with  tax 
collectors  and  judges  of  probate,  may  have  been  derived  from 
correspondence  or  verbal  communication  with  them.  The 
specific  fact  to  be  shown  was  not  the  truth  of  the  information, 
but  the  fact  of  its  communication  to  the  appellant,  and  that 
upon  it  he  acted  in  denying  the  appellee  access  to  the  books  of 
his  office.  Hearsay  evidence,  the  unsworn  statements  of  otbers, 
whether  verbal  or  written,  is  not  competent  evidence  of  a  spe- 
cific fact.  That  species  of  evidence  is  easily  distinguished 
from  evidence  of  information  on  which  a  party  acts,  when  the 
inquiry  is  not  into  the  truth  of  the  information,  but  into  the 
fact  of  its  communication  and  his  good  faith  in  acting  upon  it. 
1  Greenl.  on  Ev.  §§  100-101.  To  repel  the  imputation  of 
malice,  the  evidence  was  admissible.  The  second  instruction 
requested,  in  this  view,  ought  to  have  been  given. 

The  third  instruction  requested  was  properly  refused.  The 
good  faith  of  the  appellant  in  refusing  the  inspection  may  re- 
lieve him  from  the  imputation  of  malice,  and  acquit  him  of 
liability  for  vindictive  or  exemplary  damages,  but  it  can  not 
relieve  him  of  liability  for  actual  or  compensatory  damages,  if 
it  be  shown  the  refusal  was  wrongful. — Brewer  v.  Watson, 
65  Ala.  88. 

The  fifth  instruction  is  involved  and  ambiguous.  It  had  a 
tendency  to  mislead  and  confuse  the  jury,  and  for  this  reason 
was  properly  refused. 

For  the  errors  pointed  out,  let  the  judgment  be  reversed  and 
the  cause  "remanded. 


Moore  v.  The  State. 

Indictment  for  an  Assault  with  Intent  to  Murder. 

1.  A  crime  can  not  he  split  up  into  two  or  more  distinct  offenses. — A  sin- 
gle crime  can  not  be  split  up,  or  subdivided  into  two  or  more  indictable 
oflfenses ;  and  hence,  if  the  State,  through  its  authorized  officers,  elects 


308  SUPREME  COURT  [Dec.  Term, 

[Moore  v.  The  State.] 

to  prosecute  a  crime  in  one  of  its  phases  or  aspects,  it  can  not  afterwards 
prosecute  for  the  same  criminal  act  under  color  of  another  name. 

2.  Plea  of  former  conviction;  ivhen  good. — To  an  indictment  for  an  as- 
sault with  an  intent  to  murder,  a  plea  of  former  conviction  of  an  assault 
and  battery  with  a  stick  in  the  county  court,  based  on  the  same  criminal 
act,  is  good,  although  the  offense  charged  in  the  indictment  is  a  felony, 
and  the  offense  for  which  there  was  a  former  conviction  is  merely  a  mis- 
demeanor. 

3.  Same;  when  vitiated  for  fraud. — If,  however,  the  former  conviction 
was  procured  by  the  fraud,  connivance  or  collusion  of  the  defendant,  this 
would  ^^tiate  the  conviction,  and  it  would  not  be  a  bar  to  the  indictment. 

4.  Same;  plea  need  not  negative  fraud. — The  defendant  is  not  required 
to  negative  in  his  plea  the  existence  of  such  fraud,  connivance  or  collu- 
sion ;  but,  if  it  exists,  the  State  must  set  it  up  by  replication  to  the  plea. 

5.  Sections  4^^9-30  of  the  Code;  when  provisions  not  applicable. — The 
provisions  of  sections  4629-30  of  the  the  Code  of  of  1876  have  no  application 
in  this  case,  as  they  only  authorize  the  abatement  of  a  prosecution  for  a 
misdemeanor,  pending  in  the  circuit  court,  on  sworn  plea  of  the  defend- 
ant, averring  that  the  county  court  had  acquired  prior  jurisdiction,  with- 
out his  "  agency,  request,  participation,  or  authority,"  and  that  the  pros- 
ecution is  still  pending  in  the  county  court,  and  on  proper  proof  support- 
ing the  plea. 

Appeal  from  Greene  Circuit  Court. 

Tried  before  Hon.  Wm.  S.  Mudd. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Head  &  Butlek,  for  appellant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

(No  briefs  came  to  the  hands  of  the  reporter.) 

SOMERVILLE,  J.— The  defendant  was  indicted  in  the 
.  Circuit  Court  of  Greene  county  for  an  assault  and  battery,  with 
a  stick,  upon  one  Dunlap,  with  intent  to  mui'der  him — an  of- 
^t?=^ense  which  is  denounced  as  2l  felony  by  the  statute,  being  made 
punishable  by  imprisonment  in  the  penitentiary,  or  hard  labor 
for  the  county,  for  not  less  than  two,  nor  more  than  twenty 
years. — Code,  §  4314.  The  defense  interposed  is  that  of  a  for-' 
raer  conviction  of  an  assault  and  hattery^  with  a  stick,  prose- 
cuted in  the  county  court — an  offense  punishable  as  a  misde- 
meanor, by  fine,  and  imprisonment  in  the  county  jail,  or  sentence 
to  hard  labor  for  the  county,  for  not  more  than  six  months. 
Code,  §  4318.  The  county  courts  have  no  jurisdiction  of  felo- 
nies, but  have  original  jurisdiction,  concurrent  with  the  circuit 
and  city  courts,  of  all  misdemeanors,  committed  in  their  re- 
spective counties. — Code,  §  718.  The  question  raised  for  our 
decision  is  the  correctness  of  the  ruling  of  the  Circuit  Court  in 
sustaining  a  demurrer  to  this  plea  of  autrefois  convict,  based  on 
this  state  of  facts. 

We  are  clearly  of  the  opinion  that  the  plea  was  good,  and 
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the  court  erred  in  sustaining  the  demurrer.  It  may  be  true 
that  an  acquittal  of  a  minor  offense  will  not,  in  all  cases,  oper- 
ate to  bar  a  greater. — IBish.  Cr.  Law  (6th  Ed.),  §  1059.  Hence, 
we  sometimes  find  the  general  declaration  anciently  made,  that 
^'an  acquittal  upon  an  indictment  for  a  felony  is  no  bar  to  an  in- 
dictment for  a  misdemeanor,  and  e  conver'so.''^ — Arch.  Cr.  PI. 
52 ;  2  Hawk.  B.  2,  C.  35,  §  5.  But  this  must  be  understood  to 
be  true  only  of  "  those  cases  in  which  the  former  charge  did 
not  necessarily  include  the  latter." — Chitty  Cr.  L.  456.  The 
true  rule  seems  to  be,  that,  if  the  minor  offense  is  emhraced  with- 
in the  'major  one,  as  a  constituent  element,  or  component  part 
of  it,  and  on  the  trial  of  throne  thet'e  can  he  a  conviction  of  the 
other,  then  a  former  conviction  or  acquittal  of  the  minor  will 
bar  the  major, — Whart.  Cr.  Ev.  §  584;  1  Bish.  Cr.  Law,  §§ 
1055-1058.  This  is  certainly  the  general  rule,  subject,  per- 
haps, to  certain  exceptions,  eitlier  real  or  apparent. — 1  Whart. 
Amer.  Cr.  Law,  §  563,  566.  If  such  were  not  the  case,  as  sug- 
gested by  Mr.  Bisliop,  "then  the  prosecutor  may  begin  with 
the  smallest,  and  obtain  successive  convictions,  ending  with  the 
largest  [offense] ;  while,  if  he  had  begun  with  the  largest,  he 
must  there  stop — a  conclusion  repugnant  to  good  sense." — 1 
Bish.  Cr.  Law  (6th  Ed.),  §§  1057,  1055. 

A  conclusive  reason  for  the  soundness  of  tliis  view,  to  our 
mind,  is,  that  if  a  defendant  has  been  tried  for  the  sTrialler  of- 
fense— whether  acquitted  or  convicted  it  is  immaterial — and  he 
is  afterwards  put  on  trial  for  tlie  larger,  he  is  twice  in  jeopardy 
for  the  smaller  offense.  The  Declaration  of  Rights  provides, 
that  "no  person  shall,  for  the  same  offense,  be  twice  put  in 
jeopardy  of  life  or  limb."— Const.  1875,  Art.  1,  §  10.  The 
principle  of  autrefois  convict  or  acquit  is  known  to  have  been 
based  upon  the  parallel  principle  of  the  common  law,  forbid- 
ding, at  least  in  the  established  practice  of  the  courts,  that  any 
one  should  be  twice  put  in  jeopardy  for  the  same  offense. — Well's 
Res.  Adj.  §  408 ;  1  Bish.  Cr.  L.  §§  981-982.  It  w^as  a  univer- 
sally admitted  rule  at  common  law,  that  a  conviction  of  man- 
slaughter  would  bar  an  indictment  for  murder,  based  upon  the 
same  act  of  homicide;  for,  observes  Blackstone,  "the fact  prose- 
cuted is  the  same  in  both,  though  the  offenses  differ  in  coloring." 
4  Black.  Com.  336;  4  Coke,  45-46;  2  Hale,  246.  And  the 
same  principle  has  become  the  settled  rule  of  the  American 
courts,  under  statutes  defining  the  crimes  of  murder  and  man- 
slaughter.—1  Bish  Cr.  L.  (6th  Ed.)  §  1056,  1068 ;  Brennan  v. 
People,  15  111.  511;  Burt  v.  State,  25  Miss.  378;  People  v. 
Hunckeler,  48  Cal.  331.  The  reason  is,  that  manslaughter  is 
a  component  part  of  the  crime  of  murder,  and  if  not  guilty  of 
the  lesser  offense,  a  defendant  can  not  be  guilty  of  the  greater, 
which  is  the  same  crime  with  the  additional  element  of  malice 
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and  design.  So,  when  convicted  of  the  lesser  offense,  if  after- 
wards tried  for  the  greater,  he  will  be  placed  in  jeopardy  a  sec- 
ond time  for  the  lesser,  for  which  he  ini^dit  be  convicted  under 
an  indictment  for  the  greater. — State  v.  uooper,  1  Green  (N.  J.), 
361,  372.  In  State  v.  Chaffin,  2  Swan  (Tenn.),  493,  this  rule 
was  applied  to  an  indictment  for  an  assault  and  battery,  and  it  was 
held,  that  one  convicted  of  an  assault  only  is  protected  thereby 
from  prosecution  afterwards  for  the  battery.  It  was  observed 
by  the  court,  that  "  the  one  is  a  necessary  part  of  the  other ; 
and  if  he  [the  defendant]  be  now  punished  for  the  battery,  he 
will  thereby  be  twice  punished  for  the  assault." — 1  Bifeh.  Cr. 
L.  §  1058.  So  it  has  been  held  by  cfther  courts,  quite  uniformly^ 
that  where  a  defendant  is  convicted  of  an  assault,  on  an  indictment 
for  an  assault  and  battery;  or  of  an  assault  under  an  indictment 
ment  for  an  assault  with  intent  to  murder,  he  can  not  afterwards 
be  tried  for  the  greater  offenses — the  assault  and  battery,  or  the 
assault  with  intent  to  murder. — Whart.  Cr.  Ev.  §  584.  The 
case  of  Commonwealth  v.  Miller,  5  Dana  (Ky.),  320,  presents  a 
ruling  analogous  to  the  above  authorities.  It  was  there  held, 
that  a  conviction  of  a  breach  of  the  peace,  before  a  justice's 
court,  would  bar  an  indictment  in  the  circuit  court  for  an  assault 
and  battery  in  the  commission  of  such  breach  of  the  peace.  The 
decision  was  placed  on  the  ground,  that  a  second  prosecution 
would  be  violative  of  the  principle,  that  no  person  should  be 
twice  punished  for  the  same  offense.  In  State  v.  Johnson,  12^ 
Ala.  840,  it  was  decided  that  two  indictments,  one  for  resisting 
legal  process,  and  the  other  for  an  assault,  can  not  be  supported 
where  they  are  intended  to  cover  essentially  the  same  offense^ 
the  decisive  test  being  considered  to  be,  that  the  same. testimony 
would  support  both  charges. 

These  decisions  are,  in  our  opinion,  based  upon  sound  legal 
principles.  A  single  crime  can  not  be  split  up,  or  subdivided 
into  two  or  more  indictable  offenses. — Drake  v.  State,  60  Ala. 
42.  A  series  of  criminal  charges  can  not,  under  our  system  of 
jurisprudence,  be  based  on  the  same  offense,  or  criminal  act,  at 
least,  as  concerns  the  dignity  of  the  same  sovereignty. — I^eg.  v. 
Elringtmi,  9  Cox  C.  C.  ^Q;  State  v.  Dam(m, '2  Tyler  {Yi.\ 
387 ;  2  Bish.  Cr.  Law,  §  1060.  If  the  State  elects,  through  its 
authorized  officers,  to  prosecute  a  crime  in  one  of  its  phases,  or 
aspects,  it  can  not  afterwards  prosecute  the  same  criminal  act 
under  color  of  another  name.  It  was  forcibly  said  in  Jackson  v. 
The  State,  14  Ind.  327^8:  "The  State  caii  not  split  up  one 
crime  and  prosecute  it  in  parts.  A  prosecution  for  any  part  of 
a  single  crime  bars  any  further  prosecution  based  upon  the 
whole  or  a  part  of  the  same  crime."  Such  was  the  view  also 
taken  in  State  v.  Cooper,  1  Green  (N.  J.),  361,  where  it 
was   held   that   the  prisoner's  acquittal  of  the  crime  of  arsoUy 
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which  resulted  in  the  unintentional  destruction  of  the  life 
of  a  human  being,  was  a  good  defense,  under  the  plea  of 
autrefois  aoqtdt,  to  an  indictment  charging  him  with  the  mur- 
der of  the  same  person  whose  life  was  destroyed  by  the  perpe- 
tration of  the  arson.  It  was  said  by  the  court  that  the  two 
crimes  charged  were  essentially  the  same,  the  one  being  a  nec- 
essary ingredient  of  the  other,  and  to  permit  both  prosecutions 
would  be  vdrtually  to  permit  the  prisioner  to  be  twice  put  in 
jeopardy  for  the  same  offense ;  and  that  "  where  the  State  has 
thought  proper  to  prosecute  the  oiiense  in  its  mildest  form,  it  is 
better  that  the  residue  of  the  offense  go  unpunished,  than  by 
sustaining  a  second  indictment  to  sanction  a  practice  which 
might  be  rendered  an  instrument  of  oppression  to  the  citizen." 
See  also  Roberts  v.  The  State,  14  Ga.  8 ;  State  v.  Lewis,  2  Hawks 
(N.  e.),  98 ;  Foster  v.  State,  39  Ala.  229 ;  Harrison  v.  State, 
36  Ala.  248. 

The  above  principle  is  subject,  of  course,  to  the  modification 
that  if  the  former  conviction  was  procured  by  the  fraud,  con- 
nivance, or  collusion  of  the  defendant,  this  fact  vitiates  it,  and 
it  is  no  bar  to  a  subsequent  prosecution. — State  v.  Little,  1  New 
Hamp.  257  ;  State  v.  Lowry,  1  Swan  (Tenn.),  34;  State  v.  Reed, 
26  Conn.  202 ;  1  Bish.  Cr.  L.  §§  1008,  1010. 

The  plea  of  the  defendant,  however,  is  not  required  to  neg- 
ative such  fraud  on  defendant's  part.  If  tlie  State  intends  to 
avoid  the  force  of  the  plea  of  former  conviction,  or  acquittal, 
by  showing  that  the  proceedings  in  the  former  case  were  fraud- 
ulently designed  to  shelter  the  defendant  from  the  punishment 
justly  due  his  offense,  such  facts  must  be  set  up  by  replication 
to  the  plea. — State  v.  Clenny,  1  Head  (Tenn.),  271. 

Section  4629  and  4630  of  the  present  Code  have  no  applica- 
tion to  this  case.  They  only  authorize  the  abatement  of  a  pros- 
ecution for  a  misdemeanor,  pending  in  the  circuit  court,  on 
sworn  plea  of  defendant,  supported  by  proper  proof,  and  aver- 
ring the  fact  that  the  county  court  had  acquired  prior  jurisdic- 
tion of  the  same  offense,  without  his  "  agency,  request,  partici- 
pation, or  authority,"  and  alleging  further  that  the  prosecution 
was  still  pending  in  the  county  court.  Although  the  jurisdic- 
tion of  the  two  courts  is  concurrent  as  to  all  misdemeanors,  and 
the  usual  rule  in  such  cases  is  that  the  coiirt  first  acquiring  ju- 
risdiction retains  it,  the  evident  purpose  of  these  statutory  pro- 
visions was  to  give  the  circuit  court  priority  of  jurisdiction, 
unless  the  prosecution  in  that  court  should  be  abated  by  such  a 
sworn  plea  as  that  required. 

The  judgment  of  the  Circuit  Court  must,  under  these  views, 
be  reversed,  and  the  cause  remanded.  In  the  meanwhile,  let 
the  defendant  be  retained  in  custody  until  properly  discharged 
by  due  process  of  law. 
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Coleman  v.  The  State. 

Indictment  for  Embezzlement. 

1.  Judgment-entry  when  new  indictment  ordered  to  he  preferred  for  va- 
riance or  other  defect;  what  should  contain. — When,  under  the  Code,  a 
new  indictment  is  ordered  to  be  preferred  against  a  defendant — either  for 
a  variance,  under  a  section  4817,  or  on  account  of  an  insufficient  descrip- 
tion, or  other  defect,  under  section  4819,  the  judement-entry  should  show, 
in  order  to  prevent  the  running  of  the  statute  of  limitations,  under  the 
provisions  of  section  4820,  that  a  nolle  prosequi  was  entered,  or  that  the 
indictment  was  quashed,  or  otherwise  disposed  of;  and  if  a  nolle  prosequi 
is  entered  for  a  variance,  the  entry  should  further  show  that  the  order 
was  made  before  the  jury  retired. 

2.  Same;  when  insuficient. — Hence,  a  judgment-entry  reciting  that 
there  was  "  a  misdescription  in  the  indictment  of  matter  therein  stated," 
and  that  the  defendant  had  refused  to  allow  it  to  be  amended,  "  so  as  to 
conform  to  the  correct  description,"  and  holding  the  defendant  to  bail  in 
a  stated  sum  "  to  await  any  new  indictment  that  may  be  found  against 
him  for  the  same  offense,"  without  more,  is  insufficient  to  prevent  the 
running  of  the  statute  of  limitations,  whether  the  order  was  made  under 
section  4817,  or  under  section  4819  of  the  Code. 

3.  Same ;  when  defendant  entitled  to  an  acquittal. — If,  in  such  case,  the 
bar  of  the  statute  of  limitations  is  complete,  the  defendant  is  entitled  to 
an  acquittal,  unless  the  judgment-entry  is  amended  nunc  pro  tunc,  curing 
the  defect. 

Appeal  from  the  City  Court  of  Montgomery. 
Tried  before  Hon.  Thomas  M.  Arrington. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Jno.  Gindrat  Winter  for  appellant. — The  judgment-entry 
is  not  a  substantial  compliance  with  the  form  laid  down,  nor 
with  the  terms  of  the  statute.  It  fails  to  set  out  the  variance. 
It  fails  to  show  that  the  prosecution  was  dismissed,  and  that 
another  indictment  was  ordered  to  be  preferred. — Code  of  1876, 
§§  4816-17.  The  second  indictment  was  not,  therefore,  con- 
nected with  the  first  so  as  to  come  within  the  terms  of  section 
4820  of  the  Code,  and  hence,  the  offense  charged  was  barred 
by  the  statute  of  limitations. 

H.  C.  ToMPKESfs,  Attorney-General,  for  the  State,  cited  Fos- 
ter V.  The  State,  38  Ala.  425  ;  Weston  v.  The  State,  63  Ala.  155. 

STOI^E,  J. — The  offense,  a  misdemeanor,  for  which  the  de- 
fendant was  tried,  was  committed  in  December,  1880.     The 
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indictment,  under  which  he  was  tried  and  convicted,  was  fonnd 
at  the  July  term,  1882,  more  than  twelve  months  after  the 
offense  was  committed.  The  offense  was  consequently  barred 
by  limitation,  unless  the  record  shows  a  state  of  facts  w^hich 
takes  it  out  of  the  operation  of  the  statute.  It  is  contended, 
and  was  so  ruled  in  the  court  below,  that  the  record  facts  in 
this  case  do  bring  it  within  the  saving  influence  of  sections  4816 
to  4820.  inclusive,  of  the  Code  of  1876;  and  this  presents  the 
only  question  for  our  consideration.  All  those  sections  relate 
to  errors  and  imperfections  in  indictments,  how  they  may  be 
amended  and  cured,  and  the  effect  of  the  amendment  when 
made. 

The  statutes  we  have  referred  to  are  very  liberal  in  their 
provisions.  Section  4816  allows  an  amendment  with  the  con- 
sent of  the  defendant,  "when  the  name  of  the  defendant  is 
incorrectly  stated,  or  when  any  person,  property,  or  matter 
therein  stated  is  incorrectly  described."  Section  4817  declares 
the  rule  to  be  observed,  when  one  of  the  defects  pointed  out 
in  section  4816  occurs,  and  the  defendant  will  not  consent  to  an 
amendment.  "The  prosecution  may  be  dismissed  at  any  time 
before  the  jury  retires,  .  .  and  the  court  may  order  another 
indictment  to  be  preferred,  .  .  in  which  case  an  entry  of 
record  must  be  made,"  etc.  The  form  given  requires  the  vari- 
ance to  be  set  out  in  the  judgment  entry.  Section  4818  does 
not  bear  on  this  case,  except  that  it  requires  the  judgment  entry 
to  state  that  "the  indictment  is  lost,  mislaid  or  destroyed."  Sec- 
tion 4819  provides  that  "when  the  judgment  is  arrested,  or  the 
indictment  quashed  on  account  of  any  defect  therein,  or  because 
it  was  not  found  by  a  grand  jury  regularly  organized,  or  be- 
cause it  charged  no  offense,  or  for  any  other  cause,  the  court 
may  order  another  indictment  to  be  preferred  for  the  offense 
charged,  or  intended  to  be  charged  ;  and  in  such  case  an  entry 
of  record  must  be  made,  setting  forth  the  facts,"  Section 
4820  directs  that  when  a  new  indictment  shall  be  preferred  un- 
der either  of  the  sections  4817-8-9,  described  above,  the  time 
elapsing  between  the  finding  of  the  first  and  second  indictments 
shall  not  be  computed  in  estimating  the  limitation. 

In  the  trial  of  this  cause  the  proof  showed  the  following  state 
of  facts:  At  the  February  term,  1881,  the  grand  jury  found 
and  returned  into  court  a  true  bill,  charging  that  the  defendant, 
as  agent  of  Laura  Frazier,  had  embezzled  fifteen  75-100  dol- 
lars, which  he  had  received  from  her,  to  be  used  by  him  as  such 
agent  "in  paying  a  fine  and  costs  which  had  been  assessed 
against  a  brother  of  said  Laura  Frazier,  and  which  said  Coleman 
had  promised  to  do."  At  the  February  term,  ls82,  the  follow- 
ing judgment  entry  was  spread  on  the  minutes  of  the  court : 
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"The  State  ) 

vs.  >    Embezzlement. 

Boots  Coleman.  ) 

"There  being  a  misdescription  in  the  indictment  of  matter 
therein  stated,  and  the  defendant  refusing  to  allow  the  indict- 
ment to  be  amended,  so  as  to  conform  to  the  correct  descrip- 
tion, the  defendant  is  held  in  the  sum  of  one  hundred  and  fifty 
dollars  to  await  any  new  indictment  that  may  be  found  against 
him  for  the  same  offense."  No  other  or  fuller  entry  is  sliown 
to  have  been  made  of  record,  nor  are  we  informed,  except  to 
the  extent  sliown  in  the  said  judgment  entry,  what  disposition 
was  made  of  the  indictment  first  found.  The  second  indict- 
ment, under  which  the  trial  and  conviction  were  had,  differed 
from  the  first  only  in  the  avermant  that  the  money  was  placed 
in  the  hands  of  the  defendant  Coleman  "to  be  used  by  him  in 
paying  a  fine  and  costs  which  had  been  assessed  against  one 
Robert  Wright,  and  which  the  said  Coleman  had  promised  to 
do ;"  thus  describing  the  person  by  name  in  whose  exoneration 
the  money  was  agreed  to  be  paid.  • 

The  indications  of  the  mirmte  entry  copied  above,  as  far  as 
it  gives  indication,  are,  that  in  remedying  the  defect  in  the  first 
indictment,  attempt  was  made  to  conform  to  the  provisions  of 
section  4817  of  the  Code.  If  so,  it  failed  to  "set  out  the  vari- 
ance," which  rendered  a  new  indictment  necessary,  as  pre- 
scribed by  that  section,  and  the  form  given.  In  a  proceeding 
under  a  statute,  such  as  this,  it  would  be  well  to  conform  to  all 
that  is  substantial  in  the  statutory  requirement.  Such  statutes 
are  scarcely  entitled  to  a  liberal  construction. — State  v.  Kreps, 
8  Ala.  951.  But  we  need  not  inquire  whether  the  failure  to 
set  out  the  variaiice.,  or  what  it  consisted  in,  if  there  were  no 
other  defect,  would  be  enough  to  reverse  the  judgment.  There 
are  other  defects. 

It  would  seem  that  in  this  case  the  question  was  not  one  of 
variance.  There  is  nothing  in  the  record  to  show  that  the 
"brother  of  the  said  Laura  Frazier,"  mentioned  in  the  first  in- 
dictment, is  not  the  "Robert  Wright"  described  in  the  second. 
If  so,  it  was  not  a  question  of  variance,  but  of  insufficient  de- 
scription. For  such  imperfection  the  judgment  might  be  ar- 
rested, or  the  indictment  quashed,  and  a  new  indictment  pre- 
ferred, under  section  4819  of  the  Code.  But,  in  this  case,  as 
in  the  other,  an  entry  of  record  must  be  made,  setting  forth  the 
facts.  The  difference  consists  in  the  different  facts  to  be  set 
forth.  In  the  latter  case,  it  would  be  sufficient  if  the  minute 
entry  showed  the  judgment  was  arrested,  or  the  indictment 
quashed  for  a  defect  in  the  latter,  or  in  its  finding,  as  the  case 
might  be. 
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The  minute  entry  in  this  case,  relied  on  as  preventing  the 
running  of  the  statute  of  limitation,  is  wholly  insufficient.  It 
fails  to  show  the  first  indictment  was  quashed,  nol-prossed,  or. 
otherwise  disposed  of.  This  is  necessary  under  either  of  the 
sections  of  the  Code  referred  to  above.  And  if  a  nol.  pros. 
was  submitted  to  for  a  variance,  under  §  4817  of  the  Code,  the 
minute  entry  should  show  it  was  done  before  the   juty  retired. 

We  have  been  referred  to  Foster  v.  The  State^  38  Ala.  425, 
and  Weston  v.  The  State,  63  Ala.  155.  The  first  of  these  cases 
raised  no  question  on  the  sections  of  the  Code  we  have  been 
considering.  The  offense  in  that  case  was  not  barred,  when  the 
second  indictment  was  found.  The  case  of  Weston  arose  under 
§  4819  of  the  Code,  and  no  question  was  considered,  bearing 
on  the  sufficiency  of  the  minute  entry.  It  showed  affirmatively 
that  the  indictment  had  been  quashed,  for  irregularity  in  the 
organization  of  the  grand  jury  by  which  it  had  been  presented. 
The)'  shed  no  light  on  this  case. 

The  minute  entry,  under  which  the  second  indictment  was 
found,  is  so  defective,  that,  in  its  present  form,  the  defendant 
can  not  be  convicted.  We  can  not  know  there  is  nothing  in 
the  court  below,  by  which  it  can  be  amended  nunc  pro  tunc. 
Without  such  amendment  the  defendant  is  entitled  to  an  ac- 
quittal. 

Several  rulings  of  the  court  are  not  reconcilable  with  these 
views.  Reversed  and  remanded.  Let  the  defendant  remain 
in  custody  until  discharged  by  due  course  of  law. 


Gordon  v.  The  State. 

Indictment  for  Burglary. 

1.  Plea  of  former  conviction  or  acquittal;  sufficiency  of . — The  test  of 
the  sufficiency  of  a  plea  of  former  conviction  or  former  acquittal  is, 
whether  the  facts  averred  in  the  second  indictment,  if  found  to  be  true, 
would  have  warranted  a  conviction  upon  the  first.  The  two  offenses 
must  be  the  same,  identical  in  law  and  in  fact,  or  an  acquittal  or  convic- 
tion of  the  one  is  not  a  bar  to  a  prosecution  for  the  other. 

2.  Same. — However  closely  connected  in  point  of  fact  the  offenses 
may  be,  if,  in  contemplation  of  law,  they  are  distinct  and  different 
offenses,  there  is  no  protection  against  a  prosecution  for  both,  except  in 
cases  in  which  the  State  elects  to  prosecute  for  them  as  but  one  offense. 

3.  Burglary  and  larceny;  when  conviction  may  be  had  for  either  under 
indictment  for  burglary. — In  burglary,  if  the  intent  to  steal  has  been  con- 
summated, if  there  is  not  only  the  criminal  breaking  and  entry,  but  an 
actual  felonious  taking  of  the  goods  of  another,  the  burglary  and  larceny 
are  so  closely  connected  and  so  combined,  that  they  may  be  charged  in 
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the  same  count  in  the  indictment ;  and  in  that  form  the  indictment  is  re- 
garded as  charging  but  one  offense,  a  combined  offense,  or  rather  bur- 
glary committed  in  a  particular  manner,  and  upon  it  there  may  be  a  con- 
viction of  either  burglary  or  larceny  ;  or  there  may  be  a  general  convic- 
tion, though  but  one  punishment  can  be  imposed. 

4.  Same;  plea  of  former  conviction  or  acquittal. — It  seems,  in  such 
case,  that  on  a  former  conviction  or  acquittal  of  the  larceny,  the  defendant 
having  been  placed  in  jeopardy  of  conviction  for  a  part  of  the  offense 
•charged  against  him,  burglary,  the  constitutional  guaranty  would  protect 
him  from  the  peril  and  vexation  of  another  trial ;  bnt  this  point  is  not 
decided. 

5'.  Same;  wJien  former  conviction  or  acquittal  of  the  larceny  no  bar  to 
an  indictment  for  burglary. — But  when,  as  in  this  case,  the  indictment 
■for  burglary  charges  that  the  breaking  and  entry  were  done  with  an  in- 
tent to  steal,  a  former  conviction  or  acquittal  of  the  larceny  which,  it  is 
averred,  he  intended  to  commit,  when  he  committed  the  burglary,  will 
not  constitute  a  bar  to  tlie  indictment  for  the  burglary ;  for  upon  the 
former  trial  he  could  not  have  been  convicted  of  the  offense  now  charged, 
nor  would  the  e\'idence  which  would  support  a  conviction  on  the  present 
indictment  have  availed  for  a  conviction  on  the  first. 

Appeal  from  City  Court  of  Mobile. 

Tried  before  Hon.  O.  J.  Seivoies. 

The  opinion  sufficiently  states  the  facts. 

T.  H.  Smith,  for  appellant,  cited  Adams  v.  The  State^ 
55  Ala.  143 ;  Moore  v.  The  State.,  ante  p.  307. 

H.  C.  Tompkins,  Attorney-General,  for  the  State.  (N^o  brief 
«aine  to  tlie  hands  of  the  reporter.) 

BRICKELL,  C.  J. — The  indictment,  in  the  form  prescribed 
by  the  Code,  charges  the  defendant  with  having  broken  into  and 
■entered  a  building,  structure,  or  inclosure,  designated  in  the 
statute  (Code  of  1876,  §  4343),  with  intent  to  steal,  an  offense 
which,  whether  committed  in  the  night  or  day,  is  converted  into, 
and  punished  as  burglary.  The  plea  interposed,  we  shall  accept 
and  consider,  as  it  was  accepted  and  considered  in  the  City 
Court,  as  averring  that  upon  an  indictment  charging  simply 
larceny  the  defendant  has  been  convicted  of  the  larceny  it  is 
now  averred  he  intended  to  commit,  when  he  committed  the 
criminal  breaking  and  entry.  The  question  is  thus  directly 
presented,  whether  the  conviction  of  the  larceny  is  a  bar  to  a 
prosecution  for  the  burglary. 

An  indictment  for  burglary  must  of  necessity  be  framed  as 
is  the  present  indictment,  when  the  criminating  element  is  an 
intent  to  steal,  if  there  is  not  an  actual  larceny ;  averring  no 
more  than  the  evil  intent.  But  if  the  intent  has  been  consum- 
mated ;  if  there  is  not  only  the  criminal  breaking  and  entry, 
but  an  actual  felonious  taking  of  the  goods  of  another,  the  bur- 
glary and  larceny  are  so  closely  connected  and  so  combined, 
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that  in  the  same  count  of  the  indictment  the  two  may  be 
charged.  In  that  form,  the  indictment  is  not  subject  to  objec- 
tion for  duplicity;  it  does  not  offend  the  important  rule  of  the 
common  law,  that  in  a  single  count  two  offenses  can  not  be 
charged  or  joined.  It  is  regarded  as  charging  but  one  offense, 
a  combined  offense,  or  rather  burglary  committed  in  a  particu- 
lar manner,  and  upon  it  there  may  be  a  conviction  of  either 
burglary  or  larceny ;  or  there  may  be  a  general  conviction, 
though  but  one  punishment  can  be  imposed. — Fisher  v.  State, 
46  Ala.  717 ;  Wolf  v.  State,  49  Ala.  359 ;  Commonwealth  v. 
Tuck,  20  Pick.  356  ;  Commonwealth  v.  Hope,  22  Pick.  1 ;  State 
V.  Sijuires,  11  N".  H.  87;  Jones  v.  State,  it.  269  ;  State  v.  Bra- 
dy, 14  Vt.  353 ;  Breese  v.  State,  12  Ohio  St.  146 ;  1  Bish.  Cr. 
Law,  §  1062.  If  the  present  indictment  had  been  in  this  form, 
if  it  had  proceeded  further,  and  averred  the  actual  commission 
of  larceny,  a  different  question  would  have  arisen  from  that 
which  is  now  presented.  Upon  a  valid  indictment,  before  a 
court  of  competent  jurisdiction,  the  defendant  would  have  been 
in  jeopardy  of  a  conviction  for  a  part  of  the  offense  charged 
against  him,  and,  it  may  be,  the  constitutional  guaranty  would 
protect  him  from  the  peril  and  vexation  of  another  trial.  But 
upon  the  former  trial  he  could  not  have  been  convicted  of  the 
offense  now  charged  ;  nor  would  the  evidence  which  will  sup- 
port a  conviction  on  the  present  indictment  have  then  availed 
for  a  conviction.  The  test  to  which  a  plea  of  former  convic- 
tion or  former  acquittal  must  be  subjected,  is,  whether  the  facts 
averred  in  the  second  indictment,  if  found  to  be  true,  would 
have  warrf^nted  a  conviction  upon  the  first. — State  v.  Standifer, 
5  Port.  523;  Foster  v.  State,  39  Ala.  229  ;  Dominich  v.  State,. 
40  Ala.  680.  The  two  offenses  must  be  the  same — must  be 
identical  in  law  and  in  fact — or  an  acquittal  or  conviction  of 
the  one,  is  not  a  bar  to  a  prosecution  for  the  other. — 4  Lead. 
Cr.  Cases,  555  ;  Commonwealth  v.  Rohy,  12  Pick.  496.  How- 
ever closely  connected  in  point  of  fact  the  offenses  may  be,  if, 
in  contemplation  of  law,  they  are  distinct  and  different  offenses, 
there  is  no  protection  against  a  prosecution  for  both,  except  in 
cases  where  the  State  may  elect  to  prosecute  for  them  as  but 
one  offense.  The  guaranty  of  the  constitution  does  not  extend 
to  several  prosecutions  for  several  offenses,  but  to  repeated  prose- 
cutions for  the  sai7ie  offense.  The  doctrine  is  very  clearly  ex- 
pressed by  Shaw,  C.  J.,  in  Commonwealth  -?'.  Roby,  supra : 
"  The  pleas  of  a  former  acquittal  and  former  conviction  must  be 
upon  a  prosecution  for  the  same  identical  act  and  crime.  It 
must  appear  to  depend  upon  facts  so  combined  and  charged  as 
to  constitute  the  same  legal  offense  or  crime.  It  is  obvious, 
therefore,  that  there  may  be  great  similarity  in  the  facts,  where 
there  is  a  substantial  legal  difference  in  the  nature  of  the  crimes ; 
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and,  on  the  contrary,  there  may  be  considerable  diversity  of 
circumstances,  where  the  legal  character  of  the  offense  is  the 
same,  as  where  most  of  the  facts  are  identical,  but  by  adding, 
withdrawing,  or  charging  some  one  fact  the  nature  of  the  crime 
is  changed ;  as  where  one  burglary  is  charged  as  a  burglarious 
breaking  and  stealing  certain  goods,  and  another  as  a  burglari- 
ous breaking  with  intent  to  steal.  These  are  distinct  offenses." 
The  result  of  the  authorities  upon  the  immediate  question  is 
expressed  by  Mr.  Bishop  with  his  accustomed  clearness  and  ac- 
curacy (though  he  doubts  if  they  do  not  press  more  heavily 
against  defendants,  than  is  consistent  with  the  humane  policy 
of  our  criminal  jurisprudence),  in  these  words :  "If  a  man  in 
the  night  breaks  and  enters  a  dwelling-house,  intending 
to  steal  therein,  and  there  does  steal,  he  may  be  punished  for 
two  offenses  or  one,  at  the  election  of  the  prosecuting  power. 
If  in  a  single  count  the  indictment  charges  him  with  breaking, 
entering,  and  stealing,  his  offense  is  single,  being  burglary  com- 
mitted in  a  particular  manner ;  but  if  a  first  count  sets  out  the 
burglary  as  perpetrated  by  breaking  and  entering  with  intent  to 
steal,  then  a  second  count  may  allege  the  larceny  as  a  separate 
thing,  and  he  may  be  convicted  and  sentenced  for  both.  There- 
fore, an  acquittal  on  an  indictment  charging  the  burglary  as 
committed  by  breaking  and  entering  with  intent  to  steal  is  no 
bar  to  a  prosecution  for  the  actual  theft.  And  a  conviction  of  the 
latter  will  not  bar  an  indictment  for  the  former." — 1  Bish.  Cr. 
Law,  §  1062 ;  See  also  State  v.  Warner,  14  Ind.  572 ;  Wilson 
V.  State,  24  Conn.  57. 

The  proposition  pressed  most  strongly  by  the  counsel  for  the 
appellant  is,  that  the  burglary  and  larceny  were  but  one  act 
or  transaction,  and  that  it  is  not  competent  to  divide  or 
split  it  up  into  two  or  more  indictable  offenses.  The  State 
can  not  split  up  a  crime  and  prosecute  for  it  in  parts ;  and  a 
prosecution  for  a  part  will  bar  a  further  prosecution  for  the 
whole,  or  any  of  its  parts. — State  v.  Johnson,  12  Ala.  840 ;  Fos- 
ter V.  State,  39  Ala.  229 ;  Mowe  v.  State,  amte,  p.  307.  But  it 
can  not  be  asserted  properly  and  justly  that  the  burglary  and  the 
larceny  constituted  a  single  act,  or  but  a  single  crime.  The 
burglary  was  a  completed  act,  having  every  element  and  ingre- 
dient of  a  distinct,  substantive  offense,  before  the  larceny  was 
committed ;  while  it  rested  only  in  intention.  Until  it  was 
completed,  the  larceny  was  not  committed;  and  while  the  two 
criminal  acts  may  be  regarded  and  indicted  as  a  combined  crime, 
neither  enters  into  the  nature  or  substance  of  the  other. —  Wil- 
son V.  State,  24  Conn.  57. 

We  find  no  error  in  the  record,  and  the  judgment  must  be 
afiirmed. 
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Blackburn  v.  The  State. 

IndictTnent  for  Grand  Larceny. 

1.  Statement  by  defendant  in  criminal  case  ;  its  nature. — The  statement 
■of  facts  which  a  defendant  in  a  criminal  case  is  authorized  to  make  in  his 
own  behalf,  imder  the  act  approved  December  2d,  1882  (Pamph.  Acts, 
1882-83,  p.  4),  being  in  the  nature  of  evidence,  and  submitted  to  the  jury 
in  that  character,  it  is  subject  to  the  ordinary  intrinsic  tests  of  credibility 
governing  the  sworn  testimony  of  witnesses  ;  and  hence,  the  jury,  in  de- 
termining its  weight,  may  consider  the  character  of  the  defendant,  if  le- 
gitimately in  evidence,  his  demeanor  on  the  stand,  his  intelligence,  the 
accuracy  of  his  memory,  the  inherent  probability  of  his  statement,  its 
consistency  with  itself  and  the  other  circumstances  of  the  case,  or  the 
lack  of  these  elements  of  veracity,  together  with  other  considerations  li- 
able to  affect  the  credibility  of  the  statement,  or  afford  any  reasonable 
presumption  of  its  probability  or  improbability. 

2.  Same;  what  iceight  entitled  to. — While  the  jury  can  not  arbitrarily 
or  capriciously  discard  the  statement,  any  more  than  they  can  technical 
evidence,  it  is  entitled  only  to  such  weight,  in  influencing  their  verdict, 
as  they  may,  in  good  conscience  and  justice,  see  fit  to  give  it ;  and  it  is 
clearly  not  necessary  that  the  statement  should  be  corroborated  by  other 
independent  testimony,  in  order  to  authorize  the  jury  to  believe  it. 

3.  Same  ;  tvhen  charge  upon  weight  of,  erroneous. — A  charge  requested 
by  a  defendant  in  a  criminal  case,  embodying  an  instruction  to  the  jury, 
that  his  statement  "  is  to  be  given  no  less  credence  on  account  of  its  not 
being  made  under  oath,"  being  an  improper  infringement  upon  the  pro- 
vince of  the  jury,  was,  for  that  reason,  properly  refused. 

Appeal  from  the  City  Court  of  Selma. 

Tried  before  Hon.  Jon.  Haralson. 

At  the  January  term,  1 883.  of  said  court,  Lewis  Blackburn,  the 
defendant,  was  indicted  for  the  larceny  of  a  hog,  and  at  a  subse- 
quent term  he  was  tried  and  convicted".  The  bill  of  exceptions 
shows  that  no  direct  evidence  of  the  defendant's  guilt  was  in- 
troduced on  the  trial,  but  that  a  conviction  was  had  on  certain 
circumstantial  evidence  ;  that  the  defendant  made  a  statement 
to  the  jury  under  the  act  of  December  2d,  1882,  which  tended 
"  to  contradict  and  disprove  "  the  evidence  for  the  State.  The 
court  charged  the  jury,  ex  mero  motu,  "that  they  might  be- 
lieve such  statement  or  not,  at  their  pleasure,  giving  it  such 
weight  as  they  might  believe  it  entitled  to."  The  defendant 
asked  the  court  in  writing  to  charge  the  jury  "  that  the  state- 
ment of  the  facts  in  the  case,  made  by  the  defendant,  is  to  be 
given  no  less  credence  on  account  of  its  not  being  made  under 
oath."     This  charge  the  court  refused.    The  defendant  reserved 
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exceptions  to  these  rulings  of  the  lower  court,  and  here  assigns 
them  as  error. 

B.  F.  Saffold,  for  appellant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

SOMERYILLE,  J.— The  indictment  is  for  the  stealing  of  a 
hog,  which  is  made  a  felonj  by  the  statute,  the  evidence  as  to 
the  identification  of  the  property  being  circumstantial  in  its 
character. 

The  questions  raised  involve  the  proper  construction  of  the 
recent  act  of  the  General  Assembly,  approved  December  2, 
1882,  of  which  the  defendant  availed  himself  on  the  trial,  pro- 
viding that  in  all  criminal  trials  "it  shall  be  competent  for  de- 
fendants to  make  a  statement  as  to  the  facts  in  their  own  be- 
half, but  not  under  oath."  This  is  the  substance  of  the  whole 
enactment,  with  the  further  provision,  "  that  should  any  de- 
fendant fail  to  make  a  statement  as  provided  for  in  the  pre- 
vious (or  first)  section,  it  shall  not  militate  or  be  made  the  sub- 
ject of  comment  against  him." — Acts  1882-83,  pp.  4^-5, 

At  common  law,  as  is  well  known,  the  defendant  was  often 
accorded  the  right  to  make  a  statement  in  the  nature  of  an  ad- 
dress to  the  jury  in  his  own  behalf,  at  least  in  capital  cases. 
This  right  has  also  been  more  recently  allowed  in  cases  not  cap- 
ital, the  authorities  in  England  not  being  uniform  as  to  whether 
it  may  be  exercised  only  in  cases  where  the  defendant  has  no 
aid  of  counsel. — Whart.  Cr.  Ev.  §  427.  We  have  a  constitu- 
tional guaranty,  common,  no  doubt,  to  all  the  American  States, 
•that  "in  all  criminal  prosecutions  the  accused  has  a  right  to  be 
heard  by  himself  and  counsel,  or  either." — Const.  1875,  Art.  I, 
Sec.  7.  In  Th-e  State  v.  McCall,  4  Ala.  643,  a  similar  provis- 
ion in  the  constitution  of  1819  was  construed  by  this  court  not 
to  authorize  the  accused  to  make  a  statement  of  facts  to  the 
jury,  unless  it  was  "  authorized  by  the  evidence  adduced."  The 
intention  of  the  decision  was  very  clearly  to  confine  this  state- 
ment to  a  mere  explanation  of  the  facts  already  in  evidence, 
not  extending  beyond  inferences  or  comments  in  the  nature  of 
an  argument  of  counsel.  The  statement  was  not  accorded  the 
force  of  independent  evidence,  in  the  proper  acceptation  of  this 
term.  The  practice  in  this  State  has  always  been  in  uniform 
harmony  with  this  rule. 

In  the  enactment  of  the  new  statute  under  consideration,  we 
can  entertain  no  doubt  of  the  fact  that  a  new  privilege  was  in- 
tended to  be  conferred  on  defendants  in  criminal  cases,  differing 
very  materially  from  that  previously  existing.  The  statement 
of  facts  authorized  to  be  made  is  certainly  in  the  nature  of  evi- 
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deiice,  and  is  submitted  to  the  jury  in  that  character.  "  The 
word  evidence,"  as  said  by  Mr.  Greenleaf,  "in  legal  accepta- 
tion, includes  all  the  means  by  which  any  alleged  matter  of 
fact,  the  truth  of  which  is  submitted  to  investigation,  is  estab- 
lished or  disproved." — 1  Greenl.  Ev.  §  1 ;  1  Stark.  Ev.  10 ; 
1  Phil.  Ev.  1.  Such  statement  is  subject,  in  our  opinion,  at 
least  to  the  ordinary  intrinsic  tests  of  credibility  governing  the 
sworn  testimony  of  witnesses.  The  character  of  the  defendant, 
if  legitimately  in  evidence,  may  be  considered,  his  demeanor 
on  the  stand,  his  intelligence,  the  accuracy  of  his  memory,  the 
inherent  probability  of  his  statement,  its  consistency  with  itself 
and  the  other  circumstances  of  the  case,  or  the  lack  of  these 
elements  of  veracity,  together  with  many  other  considerations 
liable  to  affect  the  credibility  of  the  statement,  or  afford  any 
reasonable  presumption  of  its  probability  or  improl)ability. 
Stark.  Ev,  (Sharswood)  820.  In  Beasley's  case,  decided  at  the 
present  term,  post^  p.  328,  it  is  held  that  the  defendant's  state- 
ment is  a  legitimate  subject  of  comment  by  the  counsel  for 
the  accused  in  the  argument  of  the  case  at  the  bar.  And  in 
Chappell's  case,  at  present  term,^06'Z!,  p.  322,  it  is  decided  that  the 
defendant,  in  making  liis  statement  as  authorized  by  statute, 
does  not  become  a  witness  for  himself  to  such  an  extent  as  to 
authorize  his  examination  or  cross-examination  as  in  the  case  of 
witnesses  testifying  under  oath.  The  correct  principle  is,  in 
our  judgment,  that  while  the  jury  can  not  arbitrarily  or 
capriciously  discard  it,  any  more  than  they  can  technical  evi- 
nence,  "the  statement"  is  entitled  only  to  such  weight,  in 
influencing  their  verdict,  as  they  may,  in  good  conscience  and 
justice,  see  fit  to  give  it.  Clearly  it  is  not  necessary  that  it 
should  be  corroborated  by  other  independent  testimony  in  order 
to  authorize  the  jury  to  believe  it.  The  charge  given  by  the 
court  was  not  in  conflict  with  these  views,  and  was  con-ect.  It 
can  not  be  properly  maintained,  as  insisted  by  the  charge  re- 
quested by  defendant,  that  his  unsworn  statement  is  entitled,  as 
matter  of  law,  to  the  same  credit  as  if  it  had  been  made  under 
oath.  Such  an  arbitrary  rule  would  be  an  improper  infringe- 
ment upon  the  province  of  the  jury,  whose  exclusive  right  it 
is  to  determine  the  weight  of  the  evidence.  It  is  true  that  the 
statement  of  one  defendant,  although  not  under  oath,  may,  in 
certain  cases,  be  more  credible  than  that  of  another  defendant  < 
who  is  under  oath.  This,  however,  is  not  the  conception 
involved  in  the  charge  under  consideration.  An  oath  involves 
the  idea  of  calling  upon  Deity  to  witness  what  is  averred  as 
truth,  and  it  is  supposed  to  be  accompanied  with  an  invoking 
of  his  vengeance,  or  a  renunciation  of  his  favor,  in  the  event 
of  falsehood.  Its  purpose  is  to  purge  the  conscience,  and  im- 
press the  witness  with  a  due  sense  of  religious  obligation,  so  as 
21 
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to  secure  the  purity  and  truth  of  his  testimony  under  the  influ- 
ence of  its  sanctity.  When  subjected  to  the  sanction  of  an 
oath,  moreover,  and  formally  sworn,  a  witness  is  exposed  to  the 
penalty  of  a  prosecution  for  perjury,  if  he  testify  falsely  and 
corruptly.  The  General  Assembly,  in  the  enactment  of  this 
statute,  has  seen  fit  to  remove  this  temptation  to  perjury  by 
permitting  the  statement  to  be  made  not  under  oath.  It  cer- 
tainly can  not  be  said,  as  matter  of  law,  that  the  absence  of 
the  oath  shall  not  authorize  the  jury  to  consider  the  statement 
less  credible  than  if  it  were  legally  made  under  the  sanction  of 
an  oath.  "There  can  be  no  test,"  say  the  Supreme  Court  of 
Michigan,  in  commenting  on  a  similar  statute  in  that  State, 
"  for  the  comparative  weight  w^hich  the  statement  or  the  sworn 
evidence  shall  have  with  the  jury,  but  the  greater  or  less  con- 
viction of  its  truth,  which  either  may,  in  fact,  produce  upon 
their  minds,  after  taking  into  consideration  the  temptation 
under  which  the  defendant  is  placed  in  making  his  statement, 
and  all  the  evidence  and  circumstances  of  the  case," — Durant 
V.  The  People,  13  Mich.  351,  356. 

These  views  are  fully  supported  by  authority.  A  statute 
existing  in  the  State  of  Michigan  provides  that  defendants,  in 
criminal  cases,  "  shall  be  at  liberty  to  make  a  statement  to  the 
court  or  jury,  and  may  be  cross-examined  upon  such  statement." 
Compiled  Laws  (Mich.  1871)  Yol.  2,  p.  1715-16.  The  de- 
cisions of  the  Supreme  Court  of  tliat  State,  construing  this 
statute,  are  in  full  accord  with  the  above  views. — People 
V.  Arnold,  40  Mich.  710;  People  v.  Jones,  24  Mich.  215; 
DeFoe  v.  People^  22  Mich.  224;  Durant  v.  People,  13  Mich. 
351,  supi^a. 

We  tind  no  error  in  the  record  and  the  judgment  is  aiSrmed. 


Blackburn's  case,  supra;  Beasley's  case,  po8t,-p.2>2%,  and  ChappelVs 
case,  infra,  were  considered  together,  and  were  decided  at  the  same 
time ;  and  hence,  the  reference  in  eacli  case  to  the  others. — Rep. 


Chappell  V.  The  State. 

Indictment  for  Burglary. 

1.  Act  allowing  defendants  in  criminal  cases  to  make  statements  con- 
strued.—By  the  act  of  December  2iid,  1882  (Pamph.  Acts,  1882-3,  p.  4), 
authorizing  defendants  in  criminal  cases  to  make  statements  in  their  own 
behalf,  the  legislature  did  not  intend  to  allow  them  to  become  witnesses, 
or  their  statements  to  become  evidence. 
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2.  Same;  how  statements  should  be  considered  by  jury. — The  jury  can 
not,  however,  wantonly  and  capriciously  disregard  a  statement  made  by 
a  defendant  under  the  statute  in  their  deliberations ;  but  they  must  con- 
sider it  in  connection  with  the  evidence  in  the  cause,  and  give  to  it  such 
weight,  and  only  such  weight,  as  its  own  inherent  force,  or  corroborating 
proofs  authorize. 

3.  Same;  defendants  can  not  be  examined  or  cross-examined. — Defend- 
ants in  criminal  cases  can  not  be  examined  by  their  counsel  or  cross- 
examined  by  the  State,  when  they  make  their  statements  under  the 
statute. 

•4.  Same;  defendants  can  not  be  impeached. — While  the  statements  may 
be  subjected  to  all  the  tests  for  ascertaining  truth,  which  spring  out  of 
the  proof  in  the  cause,  such  as  the  consistency  or  probability  vel  non  of 
the  statements,  the  defendants'  manner  in  making  the  statements,  and 
the  interest  they  must  feel  in  the  result,  the  defendants  can  not  be  im- 
peached, as  witnesses  may  be,  by  proof  of  bad  character,  by  cross- 
examination,  nor  by  any  other  proof  of  extrinsic  facts,  introduced  for 
such  purpose. — (Somerville,  J.,  not  expressing  an  opinion  as  to  the 
right  to  impeach  defendants  by  proof  of  bad  character.) 

Appeal  from  Jefferson  Circuit  Court. 

Tried  before  Hon.  S.  H.  Sprott. 

At  tiie  spring  term,  1883,  of  said  court,  Alvin  Chappell,  the 
defendant,  was  indicted  for  burglary,  and  at  the  same  term  was 
tried  and  convicted.  On  the  trial,  as  shown  by  the  bill  of  ex- 
ceptions, "  the  defendant  went  on  the  stand  and  made  a  state- 
ment of  the  facts  of  the  case  in  his  own  behalf.  After  he 
had  finished  his  statement,  his  attorney  asked  him,  M^iether  he 
had  ever  claimed  the  property  alleged  to  have  been  stolen,  and 
which  was  lost  from  the  house  alleged  to  have  been  broken 
into  and  entered.  He  answered  that  he  had  made  no  such 
claim.  The  solicitor  for  the  State  then  asked  him,  whether  he 
had  been  convicted  and  sentenced  to  the  penitentiary,  and 
whether  he  had  not  w^orked  out  the  sentence  in  the  coal  mine." 
This  question  he  answered  in  the  affirmative.  The  defendant, 
by  his  counsel,  objected  to  the  question  and  to  the  answer,  but 
the  court  overruled  both  objections,  and  '"allowed  the  said 
answer  to  go  to  the  jury  as  evidence,"  and  the  defendant  duly 
excepted.  The  foregoing  is  the  substance  of  all  that  is  con- 
tained in  the  bill  of  exceptions. 

Name  of  counsel  for  appellant  not  disclosed  by  the  record. 

H.  C.  Tompkins,  Attorney-General,  for  the  State,  cited 
Hanrof  v.  The  State,  37  Ohio  St.  178;  Brando7i  v.  TAe 
People,  42  N.  Y.  265 ;  Stat^  v.  Colin,  9  Nev.  179 ;  State 
'V.    Witham,  72  Maine,  531. 

STONE,  J. — The  present  case  raises  a  single  question — the 
construction  of  the  act  approved  December  2,  1882 — Pamph. 
Acts,  4.     By  that  statute  it  was  enacted,  "That  on  the  trial  of 
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all  indictments,  complaints,  or  other  criminal  proceeding,  it 
shall  be  competent  for  defendants  to  make  a  statement  as  to  the 
facts  in  their  own  behalf,  but  not  under  oath."  What  are  the 
scope  and  interpretation  of  this  statute  ?  Its  language  should 
be  first  considered. 

The  statement  is  to  be  made  without  oath.  In  all  civilized 
communities,  some  ceremony  or  solemn  act  is  prescribed,  as  a 
condition  precedent  to  giving  testimony.  In  nations  or  states 
professing  the  Christian  religion,  there  is  an  appeal  to  Almighty 
God,  or  an  adjuration  on  the  Holy  Evangelists,  that  the  testi- 
mony to  be  given  shall  be  the  truth.  This  is  a  most  solemn 
recognition  of  an  All-seeing,  Omnipotent  Ruler,  who  will  re- 
ward or  punish  in  this  world,  or  the  next,  according  to  the 
deeds  done  in  the  body.  This  is  the  sanction  which  the  law 
exacts,  and  imposes  upon  the  conscience,  before  it  permits  a 
witness  to  testify. — 1  Greenl.  Ev.  §  328.  In  fact,  every  instru- 
mentality connected  with  the  administration  of  the  law,  is 
required  to  be  oath-bound.  Such  has  been  the  law  as  far  back 
as  our  knowledge  of  English  jurisprudence  extends. 

In  addition  to  the  sense  of  Divine  accountability  acknowl- 
edged in  taking  an  oath,  human  law  has  denounced  severe  pun- 
ishment against  him  who  bears  false  witness.  Perjury  is  con- 
spicuous as  the  most  common  of  all  the  degrading  offenses 
which  fall  under  the  generic  name  of  the  crimen  falsi,  because 
it  is  so  easy  of  perpetration.  It  tends  to  contaminate  the  very 
fountains  of  justice ;  and  hence,  the  solemn  sanctions  which 
legislation  and  immemorial  usage  have  thrown  around  the  giv- 
ing of  evidence,  which  is  to  shape  the  destiny  of  life,  liberty 
and  property.  To  overturn  a  j^rinciple  so  ancient,  and  so  deep- 
grounded  in  our  jurisprudence,  should  require  clear  and  ex- 
plicit language. 

Defendants  may  make  a  statement  of  the  facts  in  their  own 
behalf.  To  state,  is  defined  to  be,  "To  express  the  particulars 
of,  in  writing  or  in  words  ;  to  place  in  mental  view,  or  repre- 
sent all  the  circumstances  of  modification ;  to  make  known 
specifically  ;  to  explain  particularly."  Applying  the  words  of 
the  statute  to  the  case  it  was  intended  to  meet :  The  prosecu- 
tion first  places  before  the  jury  the  criitiinating  facts  and  cir- 
cumstances. Then  the  accused  produces  his  exculpatory  testi- 
mon}^,  if  he  have  any.  He  may  then  make  a  statement  as  to 
the  facts,  if  he  elect  to  do  so.  That  is,  he  may  give  his  version 
of  the  particulars ;  he  may  represent  all  the  circumstances  of 
modification  ;  he  may  make  known,  or  explain  particularly  and 
specifically,  "but  not  under  oath." 

"What  we  have  said  above  is  but  a  plain  exposition  of  the 
language  of  the  statute.  Statutes,  somewhat  resembling  ours, 
are  found  in  other  States.     In  most  of  them  the  provision  is, 
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that  the  defendant  may  make  himself  a  witness  in  his  own  be- 
half, and  must  be  sworn.  In  Michigan,  unlike  the  statutes  of 
the  other  States,  their  enactment,  like  ours,  gives  to  the  de- 
fendant the  privilege  of  making  a  statement  to  the  court  or 
jury,  "and  [he]  may  be  cross-examined  upon  any  such  state- 
ment." Nothing  is  said  about  being  sworn  or  not ;  and  the 
rulings  under  that  statute  are,  that  the  statement  of  the  pris- 
oner is  made  without  oath. — Durant  v.  People,  13  Mich.  351 ; 
People  V.  Jones,  24:  Mich.  215 ;  DeFoe  v.  People,  22  Mich.  224 ; 
People  V.  Arnold,  40  Mich.  710;  see  Code  of  Mich.  1871,  Vol. 
2,  §  5967. 

There  have  been  many  rulings  on  statutes  similar  to  ours.  In 
the  case  of  People  v.  Jones,  svpra,  the  statement  not  being  un- 
der oath,  the  court  expressed  its  view  of  the  construction  of 
their  statute,  by  approving  a  charge  in  the  following  language : 
"To  determine  the  guilt  or  innocence  of  the  accused,  you  may 
and  should  take  into  consideration  all  the  facts  and  circum- 
stances, as  they  appear  to  you  from  the  proofs  in  the  case. 
And,  in  conne'ction  with  all  the  other  proofs  in  the  case,  you 
have  a  right  to  take  into  consideration  the  statement  of  the 
prisoner,  and  give  it  such  weight  and  credit  as  you  think  it  en- 
titled to,  under  all  the  facts  and  circumstances  of  the  case. 
And  you  may  give  it  more  weight  than  the  sworn  testimony  of 
unimpeached  witnesses,  if,  under  all  the  facts  and  circum- 
stances of  the  case,  you  honestly  believe  it  entitled  to  such 
weight ;  but  in  order  to  find  what  weight  you  ought  to  give  to 
his  statement,  you  should  consider  whether  it  is  consistent  with 
the  other  facts  which  may  have  been  proven  to  your  satisfac- 
tion, and  whether  his  statement  is  corroborated  or  not  by  other 
proofs,  facts,  or  circumstances  of  the  case."  The  Michigan 
court,  in  its  opinion,  after  approving  the  foregoing  charge, 
added  :  "Such  a  statement,  not  being  upon  oath,  and  being 
made  under  very  strong  temptation  to  favor  himself,  should  be 
subjected,  at  least,  to  all  the  scrutiny  to  which  sworn  testimony 
is  subject."  And  in  People  v.  Arnold,  40  Mich.  710,  the  same 
court,  in  1879,  said  :  "The  law  allows  such  weight  to  be  given 
to  the  statement  [of  the  accused],  as  the  jury  may  consider  due 
to  it,  and  it  can  not  be  assumed  by  the  judge,  on  submitting  it, 
that  it  is  not  to  be  believed ;  and  hence  it  is  not  competent  to 
lead  the  jury  to  suppose  that  they  may  reject  the  facts  given  in 
the  statement,  simply  because  they  are  not  proved  by  others." 
The  Michigan  statute,  it  will  be  remembered,  allowed  cross- 
examination. 

The  Florida  statute  allowed  the  defendant  to  make  a  state- 
ment on  oath.  In  Miller  v.  The  State,  15  Fla.  577,  and  in 
Barber  v.  The  State,  13  Fla.  661,  the  court  said :  "It  is  the 
jury  alone  who  are  entitled  to  consider  the  statement,  and  if  it 
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be  remarked  upon  at  all,  it  should  be  to  suggest  to  the  jury,  in 
effect,  that  they  are  to  attach  to  it  such  importance,  in  view  of 
the  nature  of  the  offense  charged,  and  of  the  testimony  before 
them,  as  in  their  good  judgment  it  is  entitled  to.  It  is  for  their 
consideration  alone,  and  they  may  disregard  it  entirely.  .  .  The 
defendant  is  entitled,  when  permitted  to  make  the  statement, 
to  the  benetit  or  disadvantage  of  such  impression  as  he  may  be 
able  to  make  upon  the  judgment  of  the  jury." 

We  have  not  been  able  to  find  the  Georgia  statute  in  our 
library,  but  from  a  remark  of  the  court  in  Broum  v.  The  State, 
60  Ga.  210,  we  infer  the  statement  was  to  be  made  without 
oath.  That  court  said :  "The  statute  says  the  statement  is  to 
have  such  force  only  as  the  jury  think  proper  to  give  it. 
Doubtless,  the  object  of  the  statement  is  to  enable  the  jury  bet- 
ter to  understand  the  testimony.  Still,  the  effect  which  they 
think  proper  to  give  it  is  the  effect  which  it  is  to  have.  Of 
course,  the  jury  should  not  lose  sight  of  the  terms  of  their 
oath.  They  swear  to  give  a  true  verdict  acrording  to  the  evi- 
dence, and  this  they  should  do.  .  .  As  a  general  rule,  sworn 
evidence  must  be  more  trustworthy  than  the  prisoner's  bare 
word."  In  the  older  case  of  lioss  v.  The  State,  59  Ga.  248, 
the  same  court,  in  speaking  of  the  same  statute,  had  said  :  "We 
see  no  error  in  the  charge  that  the  statement  of  the  prisoner 
was  not  evidence,  but  was  entitled  only  to  such  weight  as  they 
chose  to  give  it."  So,  in  Miller  v.  The  State,  15  Fla.  577, 
although  the  accused  was  required  to  make  his  statement  on 
oath,  the  court  ruled  that  he  did  not  thereby  become  a  witness. 

The  statutes  of  the  other  States  generally  make  tlie  accused 
a  witness  in  his  own  behalf,  if  he  choose  to  testify;  and  even 
the  statute  of  Michigan,  which  required  no  oath,  subjected  the 
defendant,  if  he  made  a  statement,  to  a  cross-examination. 
State  V.  Witham,  72  Me.  531 ;  People  v.  Brown,  72  N.  Y. 
571 ;  S.  C.  28  Amer.  Rep.  183 ;  State  v.  Clinton,  67  Mo.  380; 
S.  C.  29  Amer.  Rep.  506 ;  State  v.  Cohn,  9  Nev.  179 ;  flanqf 
V.  The  State,  37  Ohio  Stat.  178. 

Recurring  to  our  statute,  copied  above,  we  may  well  ask, 
why  was  the  legislature  so  guarded  in  the  language  it  em- 
ployed. "Make  a  statement  as  to  the  facts  in  their  own  behalf, 
but  not  under  oath,"  is  the  language  of  the  statute.  Witness, 
evidence,  testimony  are  ignored,  and  oath  is  named  only  to  be 
interdicted.  If  the  legislature  had  intended  to  allow  defendants 
to  become  witnesses,  or  their  statements  to  become  evidence,  it 
was  easy  to  say  so,  and  we  think  it  would  hav^  been  said.  We 
can  not  think  such  was  their  intention  ;  at  least,  in  a  legal 
sense. 

But,  when  we  have  reached  this  conclusion,  we  do  not  mean 
to  say  the  jury  can  wantonly  and  capriciously  disregard   the 
Vol.  Lxxr. 
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statement  in  their  deliberations.  They  must  consider  it  in  con- 
nection with  the  evidence  in  the  cause,  and  give  to  it  such  weight, 
and  only  such  weight,  as  its  own  inherent  force,  or  corroborat- 
ing proofs  entitle  it  to.  It  is,  in  its  nature,  more  like  an  explana- 
tion or  excuse  any  one  may  offer,  in  refutation  of  criminating 
facts  and  circumstances,  proved  against,  or  pointing  to  him. 
They  rest  on  their  ow;n  intrinsic  merits,  their  probability,  reas- 
onableness, consistency  with  the  facts  in  the  case,  proven  to  the 
satisfaction  of  the  jurj^,  or  on  corroboration,  sustained  by  satis- 
factory proof.  If  they  can  not  bear  the  test  of  close  scrutiny, 
they  should,  as  a  rule,  be  disallowed.  They  are  in  the  nature 
of  testimony,  but  it  should  never  be  overlooked  that  they  come 
from  a  deeply  interested  source,  and  unvouched  by  solemn  oath. 
We  think  the  language  of  the  Supreme  Court  of  Georgia,  to 
the  extent  we  have  copied  it  above,  truly  expresses  the  scope 
and  meaning  of  our  statute. — Blackburn  v.  The  State^  ante.,  p. 
319. 

Defendants  thus  making  statements,  not  being  witnesses,  nor 
their  statements  strictly  evidence,  it  results, 

First :  That  they  are  not  subject  to  examination,  or  cross-ex- 
amination, as  witnesses  are. 

Second :  While  their  statements  may  be  subjected  to  all  the 
tests  for  ascertaining  truth,  which  spring  out  of  the  proof  in  the 
cause,  the  consistency  or  probability  vel  non  of  the  statements 
made,  the  defendants'  manner  in  making  the  statements,  and 
the  interest  they  must  feel  in  the  result,  they  can  not  be  im- 
peached, as  witnesses  are,  by  proof  of  bad  character,  by  cross- 
examination,  nor  Ijy  any  other  proof  of  extrinsic  facts,  introduced 
for  such  purpose. 

Statements  under  the  statute  are  tlie  subject  of  legitimate 
comment  by  counsel,  in  addressing  the  jury. — Beasly  v.  The 
State,  post,  p.  328.  ' 

The  Circuit  Court  erred  in  allowing  counsel  either  to  exam- 
ine, or  cross-examine  the  defendant. 

Reversed  and  remanded.  Let  the  accused  remain  in  custody 
until  discharged  by  due  course  of  law. 

SOMERYILLE,  J. — I  concur  in  the  conclusion  reached  that 
a  defendant,  in  making  his  statement  as  to  the  facts  in  his  own 
behalf,  does  not  become  a  witness  to  all  intents  and  purposes. 
If  the  General  Assembly  had  intended  this,  nothing  would  have 
been  easier  than  to  have  so  declared  in  express  terms.  I  also 
concur  in  the  view  that  he  can  not  be  examined  as  «  vntness 
without  his  consent — this  being  really  tlie  sole  question  raised 
for  our  decision  by  the  record.  By  making  his  statement  he 
does  not  necessarily  waive  the  privilege  of  refusing  to  criminate 
himself,  which  is  a  constitutional,  as  well  as  common  law  right. 
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If  the  right  of  cross-examination  existed,  as  is  expressly  con- 
ferred by  a  similar  statute  in  the  State  of  Michigan,  his  appear- 
ance on  the  stand  might  very  properly  be  construed  as  waiving 
this  mere  personal  privilege. — People  v.  Arnold,  40  Mich.  710. 
Such  are  the  rulings  also  under  statutes  authorizing  defendants 
in  criminal  cases  to  test'fy  as  witnesses  in  their  own  behalf. 
State  V.  White  (19  Kans.  445),  S.  C.  27  Amer.  Rep.  137,  note, 
140.  The  specific  question,  as  to  whether  or  not  it  is  permis- 
sible to  weaken  the  statement  of  the  defendant  by  proving  him 
to  be  a  person  notoriously  wanting  in  veracity,  is  one  which 
does  not  arise  in  this  case,  and  I  prefer  not  to  commit  myself 
on  it  until  it  is  presented  for  the  decision  of  the  court  in  proper 
form. 


Beasley  v.  The  State. 

Indictnunt  for  Murder. 

1.  ,  Statement  by  defendant  in  criminal  cases;  its  nature. — While  the 
statement  made  by  a  defendant  in  a  criminal  case  is  not  technically  exi- 
dence,  in  the  broadest  acceptation  of  the  word,  it  is  certainly  "  in  the  na- 
ture of  eN^dence,"  is  made  to  the  jury  for  their  consideration,  and  is  to 
be  weighed  by  them,  in  connection  with  all  the  eA-idence,  in  determining 
the  issue  of  guilt  or  innocence. 

2.  Same;  may  be  commented  on  by  counsel. — It  is  error  for  the  primary 
court  to  refuse  to  permit  the  defendant's  counsel,  in  addressing  the  jury, 
to  comment  on  such  statement. 

Appeal  from  Madison  Circuit  Pourt. 

Tried  before  Hon.  H.  C.  Speake. 

The  facts  are  sufficiently  stated  in  the  opinion. 

L.  P.  Walker  and  R.  Betts,  for  appellant,  cited  1  Greenl. 
on  Ev.  Ch.  1,  §  1 ;  1  Starkie  on  Ev.  p.  9 ;  1  Best  on  Ev.  p.  32, 
1 33;  2  Hale  P.  C.  283;  4  Black  Com.  359-60;  Queen  v. 
Malings,  8  Car.  <fe  P.  242  (34  Eng.  C.  L.  371) ;  Con.  Art.  1, 
§  7;  People  v.  Keenan,  13  Cal.  581;  Word  v.  (Jom.rrionwealth, 
3  Leigh,  743 ;  Commonwealth  v.  Porter,  10  Met.  (Mass.)  263. 

H.  C.  Tompkins,  Attorney-General,  for  the  State.  (No  brief 
came  to  the  hands  of  the  reporter.) 

BRICKELL,  C.  J. — The  constitution  guarantees  to  every 
one,  charged  with  the  commission  of  a  criminal  offense,  the  right 
to  be  heard  by  himself  and  counsel.     The  guaranty  did  not  au- 
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thorize  the  accused  for  himself,  and  in  his  own  behalf,  to  make 
a  statement  of  facts  to  the  jury. — State  v.  McCaJl,  4  Ala.  643. 
This  privilege  is  conferred  by  the  statute,  approved  December 
2d,  1882. — Pamph.  Acts  1882-3,  p.  4.  The  error  now  com- 
plained of  is,  that  the  appellant,  charged  with  the  crime  of 
murder,  having  exercised  the  privilege,  and  made  before  the 
jury  a  statement  of  facts,  the  court  refused  to  permit  his  coun- 
sel, in  addressing  the  jury,  to  comment  upon  the  statement. 
We  are  of  opinion  the  Circuit  Court  erred.  It  is  the  right  of 
the  accused  to  be  heard  by  counsel  on  the  whole  case,  on  all  its 
facts  and  circumstances.  The  statement  of  the  accused,  though 
not  under  oath,  though  he  is  not  subject  to  cross-examination, 
though  he  is  not,  strictly  speaking,  a  witness,  and  though  it 
may  not  answer  to  the  technical  definition  of  evidence,  in  the 
broadest  acceptation  of  the  word,  is  certainly  "  in  the  nature  of 
evidence,"  is  made  to  the  jury,  is  for  their  consideration,  and 
is  to  be  weighed  by  them,  in  connection  with  all  the  evidence, 
in  determining  the  issue  of  guilt  or  innocence. — BlackhurnJs 
case,  ante,  p  319;  ChappelVs  case,  ante,  p.  322.  It  would  be 
lessened  in  value,  if  the  counsel  had  not  the  liberty  of  dis- 
cussing and  examining  it  in  the  light  of  all  the  facts ;  of  com- 
paring it  with  the  evidence  proceeding  from  the  sworn  witness- 
es ;  of  pointing  out  its  consistency  or  inconsistency  with  the 
evidence;  of  drawing  attention  to  any  explanation  made  by 
the  accused  of  circumstances  seemingly  unfavorable  to  him. 
There  is  nothing  in  the  statute  warranting  the  supposition,  that 
it  is  not,  like  any  and  every  other  fact  and  circumstance  in  the 
case,  the  subject  of  free  comment  and  discussion  by  counsel. 
In  England  a  defendant,  accused  of  felony,  has  been  permitted, 
at  the  close  of  the  evidence,  to  give  his  own  account  of  any  rel- 
evant facts,  though  he  is  not  subject  to  cross-examination ;  and 
upon  his  statement  his  counsel  is  allowed  to  comment,  as  one 
of  the  circumstances  of  the  case. — Regina  v.  Malings,  8  C.  & 
P.  242,  cited  in  note  5,  Whart.  Cr.  Ev.  §  427. 

The  error  compels  a  reversal  of  the  judgment  of  the  Circuit 
Court,  and  the  cause  must  be  remanded.  Let  the  prisoner  re- 
main in  custody,  until  discharged  by  due  course  of  law\ 


Storey  v.  The  State. 

Indictment  for  Mttrder. 

1.     Indictment  for  murder;  verdict  not  specifying  degree  of  homicide  will 
not  support  conviction. — Under  an  indictment  for  murder,  a  general  ver- 
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diet  of  guilty,  which  does  not  find  the  degree  of  the  homicide,  will  not 
support  a  judgment  of  conviction. 

2.  Oath  to  jury;  when  insufficient. — The  settled  rule  is  that  where  the 
judgment-entry  in  a  criminal  case  purports  to  set  out  the  full  oath  ad- 
ministered to  the  jury  trying  the  cause,  it  must  express  every  essential 
element  or  ingredient  of  the  oath,  as  prescribed  by  statute  (Code  of  1876, 
§  4705) ;  and  hence,  a  recital  in  such  judgment-entry  that  the  jury  were 
"  sworn  and  charged  well  and  truly  to  try  the  issue  joined,"  omitting  the 
words,  "  and  a  true  verdict  render  according  to  the  evidence;  so  help 
you  God,"  is  fatallj'  defective. 

3.  Same;  tvhen  sufficient. — ^But  a  recital  in  the  judgment-entry  that 
the  "jury  were  duly  sworn,"  or  "were  sworn  according  to  law,"  is  suf- 
ficient; and  "  it  is  the  safer  practice  for  the  nisi  prius  courts  to  pursue." 

4.  Credibility  of  witness;  when  charge  in  reference  to  free  from  error. 
It  is  error  for  the  court  to  refuse  a  charge  requested  by  a  defendant  in  a 
criminal  case,  there  being  a  conflict  in  the  evidence,  instructing  the  jury, 
that  "  if  there  is  a  conflict  in  the  testimony  of  the  witnesses  offered  by 
the  State,  and  those  offered  by  the  defendant,  the  jury  must  determine 
which  of  said  witnesses  they  will  beUeve;  and  that  in  determining  what 
weight  they  will  attach  to  the  testimony  of  any  particular  witness,  they 
may  look  to  the  manner  of  such  witness  on  the  stand,  and  to  his  interest 
and  feeling,  if  any,  in  the  case,  and  as  to  whether  or  not  he  has  been  con- 
tradicted by  other  witnesses  in  the  cause,  or  by  his  own  previous  state- 
ments." 

5.  Lav!  of  self-defense;  accused  must  he  free  from  fault. — It  is  a  funda- 
mental principle  of  the  law  of  homicide,  when  the  doctrine  of  self-defense 
is  invoked,  that  the  accused  must  be  free  from  fault  in  having  provoked 
or  brought  on  the  diflSculty  in  which  the  killing  was  perpetrated  ;  if  he 
himself  was  the  aggressor,  he  can  not  be  heard  to  urge  ,  in  his  own  justi- 
fication, the  necessity  for  the  killing  which  was  produced  by  his  own 
wrongful  act. 

6.  Same;  v:hen  duty  of  accused  to  retreat. — Another  important  princi- 
ple of  the  law  of  homicide,  governing,  at  least,  cases  of  mere  assault,  or 
of  mutual  combat,  where  the  attacking  party  has  not  "the  purpose  of 
murder  in  his  heart,"  is,  that  the  right  of  self-defense  does  not  arise  un- 
til the  defendant  has  availed  himself  of  all  proper  means  in  his  power  to 
decline  the  combat  by  retreat,  provided  there  be  opened  to  him  a  safe 
mode  of  escape. 

7.  Same;  when  accused  need  not  retreat. — But  where  the  assault  is 
manifestly  felonious  in  its  purpose,  and  forcible  in  its  nature,  as  in  mur- 
der, rape,  robbery,  burglary,  and  the  like,  as  distinguished  from  secret 
felonies,  such  as  mere  larceny  from  the  person,  etc.,  the  party  attacked 
is  under  no  obligation  to  retreat ;  but  he  may,  in  such  case,  if  necessary, 
stand  his  ground  and  kill  his  adversary. 

8  Same;  law  of,  when  accused  assailed  ivith  deadly  weapon. — This  prin- 
ciple, however,  when  applied  to  an  attack  made  with  a  deadly  weapon, 
must  be  limited  to  those  cases,  in  which  the  attack  with  the  deadly 
weapon  is  made  under  such  circumstances  as  to  reasonably  justify  the 
conclusion,  that  the  party  assailed,  b)^  retreating,  will  apparently  put 
himself  at  a  disadvantage. 

9.  Same  ;  reasonable  belief  of  imminent  peril,  and  of  urgent  necessity  to 
take  life. — To  enable  one  charged  with  homicide  to  make  out  a  case  of 
self-defense,  the  circuni'^tanees  surrounding  him  at  the  time  of  the  fatal 
act  must  be  such  as  to  have  created  in  his  mind  a  reasonable  belief,  well 
founded  and  honestly  entertained,  of  his  own  present  and  immediate 
imminent  peril,  and  of  an  urgent  necessity  to  take  the  life  of  his  assail- 
ant, as  the  only  alternative  of  saving  his  own,  or  of  preventing  the  in- 
fliction of  great  bodily  harm ;  and  of  the  existence  of  these  facts  the  jury 
must  be  the  judge. 

10.  Personal  property  taken  without  crim,inal  intent ;  law  of  recapture. 
Vol.  lxxi. 
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Where  personal  property  is  converted,  or  taken  possession  of  in  such  man- 
ner as  to  constitute  merely  a  civil  trespass,  without  any  criminal  intent, 
it  is  not  lawful  to  recapture  it  by  the  exercise  of  any  force  which  would 
amount  even  to  a  breach  of  the  peace,  much  less  a  felonious  homicide. 

11.  Tlie  right  to  take  life  to  prevent  the  commission  of  a  felony;  limita- 
tion to  ride. — Although  it  has  often  been  stated,  in  general  terms,  by  text 
writers,  and  in  many  well  considered  cases,  that  one  may  "  oppose  an- 
other who  is  attempting  to  perpetrate  any  felonii,  to  the  extinguishment, 
if  need  be,  of  the  felon's  existence,"  the  rule  as  thus  stated  is  neither 
sound  in  principle,  nor  supported  by  the  weight  of  modern  authority ; 
but  the  safe  view  is,  that  the  rule  does  not  authorize  the  killing  of  per- 
sons attempting  secret  felonies,  not  accompanied  hy  force. 

12.  Same;  when  the  killing  of  one  attempting  to  commit  larceny  of  a 
horse,  not  justifiable. — Where,  on  the  trial  of  a  prisoner  for  murder,  one 
of  the  defenses  relied  on  was,  that  he  was  in  pursuit  of  the  deceased,  at 
the  time  of  the  honucide,  for  the  purpose  of  recapturing  a  horse,  which 
had  been  stolen  from  him  by  the  deceased,  and  that  the  killing  was  nec- 
essary to  a  recovery  of  the  horse,  it  being  shown  that  the  alleged  larceny, 
if  it  occurred  at  all,  was  committed  in  the  day  time,  and  it  not  being 
shown  that  the  prisoner  was  unable  to  obtain  his  redress  at  law, — held, 
that  the  refusal  of  the  court  to  charge  the  jury,  at  the  prisoner's  request, 
that  if  the  horse  was  feloniously  taken  and  carried  away  by  the  deceased, 
and  there  was  an  apparent  necessity  for  killing  the  deceased,  in  order  to 
recover  the  horse,  and  prevent  the  consummation  of  the  larceny,  the 
homicide  would  be  justifiable,  is  free  from  error,  although  the  larceny  of 
a  horse,  without  regard  to  value,  is  a  felony  under  the  statute. 

13.  Right  of  pursuit  and  recapture  of  stolen  property,  as  appilicahle  to 
law  of  homicide. — If,  however,  the  horse  was  in  fact  stolen  by  the  de- 
ceased, the  prisoner,  or  any  other  person,  without  informing  the  de- 
ceased of  his  purpose,  had  the  right  to  pursue  him  for  the  purpose  of  ar- 
resting him,  and  of  recapturing  the  stolen  property  ;  and,  if  resisted,  had 
the  right  to  repel  force  by  force,  and  was  not  required  to  give  back  or 
retreat;  and  if,  under  such  circumstances,  the  deceased  was  killed, 
the  homicide  would  be  justifiable. 

14.  Same. — If,  in  sucli  case,  the  prisoner's  purpose  was  honestly  to 
make  pursuit,  he  would  not  for  this  reason  be  chargeable  with  the  impu- 
tation of  having  wrongfully  brought  on  the  difficulty ;  but  the  law  would 
not  permit  him  to  resort  to  the  pretense  of  pursuit,  as  a  mere  colorable 
device,  beneath  which  to  perpetrate  crime. 

15.  Character  of  deceased;  when  a  vital  issue. — While  "no  one  can, 
without  lawful  excuse,  kill  a  blood-thirsty  ruffian  any  more  than  he  can 
the  most  orderly  citizen  ;"  yet,  an  overt  act  done  by  the  former  may  rea- 
sonably justify  prompter  action,  as  a  necessary  means  of  self-preserva- 
tion, than  if  done  by  the  latter;  and  hence,  in  all  cases  of  homicide,  in 
which  an  issue  of  self-defense  properly  arises,  the  ('haracter  of  the  de- 
ceased is  a  vital  issue. 

Appeal  from  Talladesja  Circuit  Court. 

Tried  before  Hon.  LeRoy  F.  Box. 

At  the  July  terra,  1881,  of  said  court,  Phil,  alias  Philip 
Storey,  and  William  Storey,  were  jointly  indicted  for  the  mur- 
der of  Josiali  Hall ;  and  at  a  subsequent  term  they  were  tried, 
the  jury  returning  the  following  verdict-,  as  recited  in  the  judg- 
ment-entry :  "  We,  the  jury,  find  the  defendant  William  Storey 
not  guilty,  and  find  the  defendant  Philip  Storey  guilty,  and 
sentence  him  to  the  penitentiary  for  two  years." 

The  evidence  introduced  on  behalf  of  the  State  tended  to 
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show,  that,  on  the  morning  of  the  —  day  of  May,  1881,  Philip 
Storey  and  Josiah  Hall,  the  deceased,  met  at  the  store  of  one 
Thomas,  in  Talladega  county,  said  Storey  riding  a  horse  and 
Hall,  a  mule  ;  that  Hall  "  endeavored  "  to  trade  his  mule  for 
Storey's  horse,  but  that  no  trade  was  then  made.  Storey  on  ad- 
vice of  Thomas  leaving  the  store  on  his  horse ;  that  about  two 
hours  afterwards  Storey  "  came  by  the  house  of  McMerriam,  a 
State's  witness,"  riding  a  mule,  and  accompanied  by  his  son, 
William  Storey,  a  lad  about  seventeen  years  of  age,  and  asked 
McMerriam,  whether  he  had  seen  Josiah  Hall  pass  that  way, 
"stating  that  Hall  had  stolen  his  (Storey's)  horse, and  he  meant 
to  get  it  back,  or  kill  Hall ;"  that  McMerriam  having  advised 
him  to  get  a  warrant  of  arrest  for  Hall,  said  Philip  sent  his  son 
on  the  mule  to  the  house  of  one  Woods,  a  white  man,  and  said 
Philip's  landlord,  to  ask  him  to  come  and  aid  him  in  recov- 
ering his  horse ;  "  he  (Philip  Storey)  following  on  in  the  direc- 
tion of  Bobo's,  a  justice  of  the  peace ;"  that  at  a  cross-road,  in 
front  of  the  house  of  one  Sullivan,  the  deceased,  who  was  rid- 
ing the  horse  which  Philip  Storey  had  ridden  to  Thomas'  store 
that  morning,  and  was  going  in  the  direction  of  Bobo's,  saw 
William  Storey  coming  behind  him  on  a  mule,  and  said  to  him, 
with  an  oath,  "are  you  following  me  up;"  that  William  Storey 
said  "halt,"  and  thereupon  the  deceased  turned  in  his  saddle, 
and  fired  at  said  William  with  a  double-barrel  shot-gun,  shoot- 
ing him  "  through  the  right  shoulder  just  above  the  lungs ;" 
that  said  William  got  down  from  the  mule  which  he  was  rid- 
ing, and  fell.  Hall  going  on  in  the  direction  of  Bobo's ;  and  that 
said  William  was  carried  into  Sullivan's  yard,  and  placed  on  a 
pallet.  The  evidence  for  the  State  further  tended  to  show, 
that  in  a  few  minutes  thereafter  Philip  Storey  came  up  to  the 
place  where  his  son  was  lying,  and,  having  been  informed  how 
the  shooting  occurred,  said  that  he  would  kill  Hall,  "  if  he  (Hall) 
was  on  top  of  dirt ;"  and  asked  some  one  to  load  his  gun  ;  that 
being  informed  that  one  barrel  of  his  gun  was  loaded,  and  be- 
ing advised  to  go  to  the  house  of  Bobo,  the  justice  of  the  peace, 
and  get  a  warrant  for  Hall's  arrest,  he  started  off  in  that  direc- 
tion ;  that  a  few  minutes  after  he  left,  the  deceased,  Bobo,  and 
one  White  rode  up  from  the  direction  of  Bobo's  house,  and 
stopped  in  Sullivan's  yard;  Bobo  and  White  dismounting,  but 
the  deceased  remaining  on  his  horse,  with  his  gun  across  his 
saddle  in  front  of  him;  that  about  twenty  minutes  afterwards, 
one  of  a  crowd  who  had  gathered  around  the  place  where  Wil- 
liam Storey  was  lying,  exclaimed,  "yonder  comes  Phil,"  and 
"  in  an  instant  Philip  Storey  came  around  Sullivan's  house  and 
dismounted,"  and  waving  his  hand,  said  "  clear  the  way  :"  and 
that  the  deceased  also  dismounted.  Who  dismounted  first, 
Philip  Storey,  or  the  deceased,  the  testimony  of  the  State's 
Vol.  lxxi. 
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witnesses  was  conflicting,  some  testifying  that  the  former,  others 
that  the  latter  did.  The  evidence  for  the  State  further  tended 
to  show  that  when  both  had  dismounted,  Philip  Storey  advanced 
on  Hall,  who  was  standing  by  the  horse  he  had  been  riding, 
with  his  gun  across  the  horse's  haunches ;  "  that  Hall  moved  his 
horse  about  to  keep  an  obstruction  between  himself  and  Philip  ; 
that  when  Philip  got  around  the  head  of  the  horse.  Hall  turned 
and  ran  towards  Sullivan's  door ;  that  Philip  flred  and  shot 
Hall  in  the  back  below  the  right  shoulder,  and  Hall  fell,  and 
immediately  after  he  fell,  Philip  struck  him  on  the  head  with 
his  gun ;  that  when  Philip  came  up  and  dismounted,  William 
Storey  cried  out,  '  shoot  him,  father,  he  has  killed  me ;'  that 
after  Philip  fired  and  Hall  fell,  William  ran  and  grabbed  Hall's 
gun,  and  struck  him  a  blow  on  the  neck,  £i-acturing  the  stock 
of  the  gun ;  that  Josiali  Hall  died  in  a  short  while  from  the 
effects  of  said  wounds ;"  and  that  Philip  Storey,  on  being  im- 
mediately thereafter  arrested  by  Bobo,  said,  with  an  oath,  that 
he  had  done  what  he  had  come  there  to  do.  "  The  State  proved 
further  by  a  brother-in-law  of  Hall,  that  that  morning,  before 
the  shooting  of  William  Storey,  Hall  had  told  witness  that  he  had 
traded  horses  with  Philip  Storey,  and  had  paid  him  $15  to  boot ; 
that  Philip  was  dissatisfied,  and  he  gave  him  another  dollar,  and 
that  Philip  wadded  up  all  the  money,  and  threw  it  into  the 
creek,  demanding  his  horse  back  ;  and  that  Hall  said  that  Philip 
Storey  and  his  boy  were  after  him,  and  he  was  going  to  get  a 
peace  warrant  for  them  from  Bobo."  It  was  also  shown  that 
several  of  the  State's  witnesses  had  testified  touching  the  cir- 
cumstances attending  the  killing  of  the  deceased,  on  a  prelim- 
inary examination,  and  that  their  testimony  on  that  examina- 
tion "was  contradictory  of  their  present  testimony  in  many 
important  particulars." 

"  The  evidence  for  the  defendants  tended  to  show  that  on 
the  day  of  the  shooting,  Hall  came  up  to  the  fence  where  two 
of  defendants'  witnesses  were  at  work,  and  asked  where  Philip 
Storey  was ;  that  when  informed  that  witnesses  did  not  know, 
Hall  said,  '  Phil  has  told  me  that  he  was  going  to  get  a  warrant 
for  me  for  stealing  his  horse,  but," '  with  an  oath,  " '  I  am  going 
to  kill  him  before  he  does  it,'  and  Hall  then  rode  off;  and  that 
shortly  afterwards  Philip  Storey  came  up,  and  was  told  by  wit- 
nesses what  Hall  had  said."  The  evidence  for  the  defendants 
further  tended  to  show  that,  upon  some  one  in  the  crowd 
around  the  place  where  William  Storey  was  lying  in  Sullivan's 
yard,  saying,  "  Yonder  comes  Phil,"  Hall  "  dismounted  from 
Philip  Storey's  horse,  which  he  was  riding,  and  made  prepara- 
tion to  shoot,  as  Philip  Storey  was  dismounting;  that  he 
cocked  his  gun  before  Philip  Storey  got  down  from  the  mule 
he  was  riding,  and  that  he  snapped  a  cap  on  the  barrel  of  his 
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gun  before  Philip  Storey  shot ; "  that  "  the  door  of  Sullivan's 
house,  towards  which  Hall  had  turned,  or  was  in  the  act  of 
turning,  when  Philip  fired,  was  only  two  or  three  steps  from 
where  Hall  had  been  standing  when  he  cocked  his  gnn  and  laid 
it  over  his  horse  as  Philip  came  up ; "  that  during  the  encounter 
between  Philip  Storey  and  Hall,  AVilliam  Storey  was  lying  on 
the  pallet  in  Sullivan's  yard,  "in  a  semi-conscious  state,  and  did 
not  rise  therefrom,  or  strike  Hall,"  and  was  then  physically 
unable  to  have  dealt  the  blow  testified  to  by  the  State's  wit- 
nesses. The  testimony  for  the  defendants  further  tended  to 
show  that  "  Philip  Storey  was  and  has  been  all  his  life  of  good 
character,  peaceable,  quiet  and  inoffensive;  and  that  Josiah 
Hall  was  a  man  of  very  bad  character — a  quick,  revengeful, 
desperate,  dangerous,  violent,  and  turbulent  man,  and  was  so 
considered  by  all  who  knew  him."  The  bill  of  exceptions  also 
contains  this  statement :  "  The  defendants'  evidence  tended  to 
show  that  Philip  Storey  did  not  provoke  the  difliculty,  and,  at 
the  time  of  the  killing  of  Hall,  was  acting  in  self-defense; 
that  of  the  State  tended  to  show  that  Philip  Storey  did  pro- 
voke the  difficulty,  and  that  Hall  was  retreating  when  Philip 
Storey  shot  him."  The  killing  was  shown  to  have  been  done 
in  Talladega  county,  and  before  the  finding  of  the  indictment. 
The  foregoing,  as  recited  in  the  bill  of  exceptions,  "  was,  in 
substance,  all  the  evidence  tended  to  show." 

After  the  general  charge,  to  which  no  exceptions  were 
taken,  had  been  delivered,  the  Circuit  Court  gave  to  the  jury, 
at  the  request  of  the  State's  solicitor,  nine  charges,  to  the  giv- 
ing of  which  the  appellant  duly  excepted.  He  also  reserved 
exceptions  to  the  refusal  of  the  court  to  give  eight  charges  re- 
quested by  the  defendants.  Among  the  charges  requested  by 
the  defendant  and  refused  by  the  court  was  one  instructing  the 
jury,  in  substance,  that  the  defendant  had  the  right  to  show  the 
violent,  dangerous,  overbearing  and  turbulent  character  of  the 
deceased,  if  he  could,  for  the  purpose  of  illustrating  his  own 
conduct  in  shooting  the  deceased  ;  and  that,  if  they  find  that 
Hall  was  a  man  of  such  bad  character,  "  then  defendant  was 
authorized  to  act  upon  less  appearances  of  an  intention  to  harm 
him,  than  would  usually  justify  him."  The  purport  of  the 
other  charges  to  which  exceptions  were  reserved,  and  the 
questions  raised  by  the  rulings  thereon,  so  far  as  passed  on  by 
this  court,,  are  sufficiently  indicated  in  the  opinion. 

Heflin,  Bow^den  &  Knox  and  Paksons  &  Parsons,  for  ap- 
pellant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 
Vol.  lxxi. 
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SOMERVILLE,  J. — The  judgment  of  conviction  in  this 
case  must  be  reversed  because  of  several  eiTors  apparent  in  the 
record. 

In  the  first  place,  the  verdict  of  the  jury  finds  the  defendant 

fuiltj  generally,  without  specifying  the  degree  of  the  hotnicide. 
'he  Code  requires  that  "when  the  jury  find  the  defendant 
guilty,  under  an  indictment  for  murder,  they  imist  ascertain,  hy 
their  verdict,  whether  it  is  murder  in  the  first  or  second  dcr 
gree^ — Code,  1876,  §  4299.  Our  decisions  have  been  uniform 
in  holding  that  no  judgment  of  conviction,  under  an  indictment 
for  murder,  can  be  sustained,  unless  the  verdict  of  the  jury 
expressly  finds  the  degree  of  the  crime  of  which  the  defendant 
is  convicted. — Levison  v.  The  State,  54  Ala.  520 ;  Field'' s  case, 
47  Ala.  603 ;  Murjjhy^s  case,  45  Ala.  32 ;  HaWs  case,  40  Ala. 
698;  Cohia  v.  The  State,  16  Ala.  781. 

The  oath  of  the  jury  was,  furthermore,  defective,  as  it  ap- 
pears in  the  record.  The  recital  is,  that  they  were  "  sworn  and 
charged  well  cmd  trtdy  to  try  the  issue  joined.''-  The  record 
thus  purports  to  set  out  the  whole  oath,  and  fails  to  do  so  by 
omitting  a  material  part  of  it.  The  omitted  phrase — "  and  a 
true  verdict  render  according  to  the  evidence,  so  help  you 
God  " — is  an  essential  ingredient,  being  expressly  required  by 
'  statute. — Code,  §  4765.  The  past  rulings  of  this  court  on  this 
subject  are  irreconcilably  conflicting,  as  will  appear  from  the 
cases  cited  in  Clark's  Cr.  Dig.  §  574 ;  and  Clark's  Man.  Cr. 
Law,  §§  2136,  2960.  We  adhere,  however,  to  the  more  recent 
rulings,  as  declared  in  the  cases  of  Allen  oj.  The  State,  ante,  p.  5,  and 
Schamherger  v.  The  State,  68  Ala.  543.  The  rule,  as  there 
settled,  is  that  where  a  judgment  entry  purports  to  set  out  the 
full  oath  administered  to  the  jury,  it  must  express  every  essen- 
tial element  or  ingredient  of  such  oath,  as  prescribed  by  the 
statute.  But  a  recital  that  the  jury  "were  duly  sworn,"  or 
were  "  sworn  according  to  law "  is  clearly  sufficient,  and  we 
have  often  said  that  it  is  the  safer  practice  for  the  nisi  ])r{us 
courts  to  pursue. — Roberts  v.  The  State,  68  Ala.  515 ;  Mitchell's 
case,  58  Ala.  417;  Moore's  case,  52  Ala.  424;  Smith'' s  case, 
53  Ala.  486;  Clark's  Cr.  Dig.  §  574;  Commander  v.  The 
State,  60  Ala.  1. 

The  prisoner,  as  shown  by  the  bill  of  exceptions,  requested, 
the  court  to  give  the  following  written  charge,  which  was  re- 
fused :  "If  there  is  a  confiict  in  the  testimony  of  the  witnesses 
offered  by  the  State,  and  those  offered  by  the  defendants,  the 
jury  must  determine  which  of  said  witnesses  they  will  believe ; 
and  in  determining  what  weight  they  will  attach  to  the  testi- 
mony of  any  particular  witness,  they  may  look  to  the  manner 
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of  such  witness  on  the  stand,  and  to  his  interest  and  feeling 
(if  any)  in  the  case,  and  as  to  whether  or  not  he  has  been  con- 
tradicted hy  other  witnesses  in  the  cause,  or  by  his  own  previous 
statements.''^  The  refusal  of  this  charge  was  clearly  erroneous. 
It  always  falls  within  the  province  of  a  jury  to  determine  the 
weight  and  sufficiency  of  the  evidence,  including  the  credi- 
bility of  the  various  witnesses. — 1  Greenl.  Ev.  §  49;  Myers* 
case;  62  Ala.  599 ;  Ahabrooks'  case,  52  Ala.  24.  This  must  be 
done,  however,  "under  such  instructions,  as  to  the  reason  of 
the  case,  as  may  be  given  by  the  court." — "VVhart.  Cr.  Ev.  §  384. 
The  usual  tests  of  credibility  are  various,  and  need  not  be  here 
enumerated,  but  among  these  may  very  certainly  be  included 
the  ')nanner  of  the  vntness  on  the  stand ;  his  state  of  prejudice 
as  affected  by  interest  or  feeling  evinced  in  behalf  of  either 
party ;  the  consistency  of  his  statements  with .  those  of  other 
witnesses  examined  in  the  cause,  or  their  repugnancy  or  har- 
mony with  his  own  previous  statements  made  in  the  cause,  or 
elsewhere.  The  charge  recognized  these  elementary  principles, 
and  should  have  been  given. — Wliart.  Cr.  Ev.  §§  373,354; 
1  Greenl.  Ev.  §§  461,  et  seq. 

It  is  one  of  the  fundamental  principles  of  the  law  of  homi- 
cide, whenever  the  doctrine  of  self-defense  arises,  that  the  ac- 
cused himself  must  always  he  reasonably  free  from,  fault,  in 
having  provoked  or  brought  on  the  difficulty  in  which  the  kill- 
ing was  perpetrated.  If  the  accused  was  the  aggressor,  it  is 
well  settled  that  he  can  not  be  heard  to  urge,  in  his  own  justi- 
fication, a  necessity  for  the  killing  which  was  produced  by  his 
own  wrongful  act. — Cross''  cas'e,  63  Ala.  40 ;  Kimhro^igh's  case, 
62  Ala.  248  ;  Whart.  on  Hom.  §  535.  Or,  as  sometimes  stated, 
no  one  can  avail  himself  of  a  necessity  which  he  has  knowingly 
and  willfully  brought  on  himself." — Leonard's  case,  ^^  Ala. 
461 ;  1  Bish.  Cr.  Law,  §  844.  Many  of  the  numerous  charges 
requested  by  the  prisoner,  as  will  readily  appear  from  inspec- 
tion, were  properly  refused  on  the  ground  that  they  ignored 
this  preliminary  principle. 

■  It  is  another  important  rule  in  such  cases,  that  the  right  of 
self-defense  does  not  arise  until  the  defendant  has  availed  him- 
self of  all  proper  means  in  his  power  to  decline  the  combat  by 
retreat,  provided  there  be  open  to  him  a  safe  mode  of  escape. 
IngrawbS  case,  67  Ala.  67 ;  Eiland^s  case,  52  Ala.  322.  Such, 
at  least,  is  the  settled  principle  governing  cases  of  mere  assault, 
or  of  mutual  combat,  where  the  attacking  party,  as  expressed 
by  Mr.  Bishop,  has  not  ^'' t\\Q purpose  of  murder  in  his  heart." 
1  Bish.  Cr.  Law,  §  850.  Where,  however,  the  assault  is  vasim- 
ie&t\y  felonious  in  its  purpose  and  forcible  in  its  nature,  as  in 
murder,  rape,  robbery,  burglary,  and  the  like,  as  distinguished 
from  secret  felonies,  like  mere  larceny  from  the  person,  or  the 
Vol,  i.xxi. 
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picking  of  one's  pocket,  the  party  attacked  is  under  no  obliga- 
tion to  retreat.  But  he  may,  if  necessary,  stand  his  ground  ajid 
kill  his  adversary. — Cases  on  Self-Defence  (Horr.  &  Thomp.), 

Sp.  33,  133,  139 ;  Selfridge's  case^  Ih.  1 ;  State  v.  Shimpey^  10 
[inn.  223 ;  1  Bish.  Cr.  Law,  §  850 ;  Aaron  v.  The  State,  31 
Ga.  167;  1  East  P.  C.  271.  Mr.  Bishop  observes,  that  "it  is 
the  same  where  the  attack  is  with  a  deadly  weapon  ',  for,  in  this 
case,  the  person  attacked  may  well  assume  that  the  other  in- 
tends murder,  whether  he  does  in  fact  or  not." — 1  Bish.  Cr.  L. 
§  850.  This  observation,  however,  must  be  limited  to  those 
cases  where  the  attack  with  the  deadly  weapon  is  made  under 
such  circumstances  or  surroundings  as  to  reasonably  justify  the 
conclusion  that  the  party  assailed,  by  retreating,  will  apparently 
put  himself  at  a  disadvantage ;  for,  as  Mr.  Blackstone  has  it,  he 
should  retreat  "as  far  as  he  conveniently  and  safely  can  to  avoid 
the  violence  of  the  assault,  before  he  turns  on  his  assailant." 
4  Com.  184;  Whart.  on  Hom.  §  485;  Self  ridged  s  case,  SMjpra ', 
Cases  on  Self-Defence,  64, 1 21, 130.  Mr.  East  states  the  doctrine 
as  follows :  "  A  man  may  repel  force  by  force  in  defense  of  his 
person,  habitation,  or  property,  against  one  who  manifestly  in- 
tends, or  endeavors,  hy  violence  or  surprise,  to  commit  a  known 
felony,  such  as  murder,  rape,  robbery,  arson,  burglary,  and  the 
like,  upon  either.  In  these  cases  he  is  not  obliged  to  retreat^  but 
may  pursue  his  adversary  until  he  has  secured  himself  from  all 
danger ;  and  if  he  kill  him  in  so  doing,  it  is  called  justifiable 
self-defense."— 1  East  P.  C.  271. 

Of  course,  where  one  is  attacked  in  his  own  dwelling-house, 
he  is  never  required  to  retreat.  His  "  house  is  his  castle,"  and  the 
law  permits  him  to  protect  its  sanctity  from  every  unlawful  in- 
vasion.— Whart.  on  Hom.  §  541 ;  Pond's  case,  8  Mich.  150 ; 
1  Kuss.  Cr.  544. 

These  principles  are  of  easy  application  to  the  evidence,  and 
some  of  the  charges  were  misleading  in  failing  to  clearly  rec- 
ognize them. 

The  law  requires  that  the  circumstances  surrounding  the 
prisoner  should  have  created  in  his  mind  a  reasonable  belief  of 
his  cnon  imminent  peril,  and  of  an  urgent  necessity  to  tahe  the 
life  of  his  assailant,  as  the  only  apparent  alternative  of  saving 
his  own  life,  or  else  of  preventing  the  infliction  of  great  bodily 
harm.  Such  peril  must  be,  to  all  appearances,  present  and  im- 
mediate, and  the  belief  in  the  necessity  of  killing  must  be  w'ell 
founded  and  honestly  entertained ;  and  of  these  facts  the  jury 
must  be  the  judge. — Car^roWs  case,  23  Ala.  28;  Olvoer''s  case, 
17  Ala.  587;'  Ex  parte  Broum,,  65  Ala.  446  ;  Cases  on  Self-Def. 
(Horr.  &  Thomp.),  345,  349,  476,  820;  Whart.  on  Hom.  §  517 
et  seq.;  Mitchell's  case,  60  Ala.  26 ;  Robertas  case,  'o'6  Ala.  156. 

The  charges  given  by  the  court  fully  recognize  this  principle. 
22 
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The  record  contains  some  evidence  remotely  tending  to  show 
that  the  prisoner  was  in  pursuit  of  the  deceased  for  the  purpose  of 
recapturing  a  horse,  wliich  tlie  deceased  had  either  stolen^  ac- 
quired hy  frauds  or  else  unlawfully  converted  to  his  own  use. 

If  the  property  was  merely  converted,  or  taken  possession  of 
in  such  manner  as  to  constitute  a  civil  trespass,  without  any 
criminal  intent,  it  would  not  be  lawful  to  recapture  it  by  any 
exercise  of  force  which  would  amount  even  to  a  breach  .of  the 
peace,  much  less  a  felonious  homicide. — Street,  v.  Siriclair^ 
ante,  p.  110;  Bui'ns  v.  Campbell,  ante,  p.  271. 

Taking  the  hypothesis  that  there  was  a  larceny  of  the  horse, 
it  becomes  important  to  inquire  what  would  then  be  the  rule. 
The  larceny  of  a  horse  is  di  felony  in  this  State,  being  specially 
made  so  by  statute,  without  regard  to  the  value  of  the  animal 
stolen. — Code,  1876,  §  4358.  The  fifth  charge  requested  by 
tlie  defendant  is  an  assertion  of  the  proposition,  that  if  the 
horse  was  feloniously  taken  and  carried  away  by  the  deceased, 
and  there  was  an  apparent  necessity  for  killing  deceasecT  in  order 
to  recover  the  property  and  prevent  the  consunmiation  of  the 
felony,  the  homicide  woitld  be  justifiable.  The  question  is 
thus  presented,  as  to  the  circumstances  under  which  one  can 
kill  in  order  to  prevent  the  perpetration  of  a  larceny  which  is 
made  a  felony  by  statute — a  subject  full  of  difiiculties  and  con- 
flicting expressions  of  opinion  from  the  very  earliest  history  of 
our  common  law  jurisprudence.  The  broad  doctrine  intimated  by 
Lord  Coke  was,  tliat  a  felon  may  be  killed  to  prevent  the  commis- 
sion of  a  felony  without  any  inevitable  cause,  or  as  a  matter  of 
mere  choice  with  the  slayer. — 3  Inst.  56.  If  such  a  rule  ever  pre- 
vailed, it  was  at  a  very  early  day,  before  the  dawn  of  a  milder 
civilization,  with  its  wiser  system  of  more  benignant  laws  ;  for 
Blackstone  states  the  principle  to  be,  that  "  where  a  crime,  in 
itself  capital,  is  endeavored  to  be  committed  hy  force,  it  is  law- 
ful to  repel  that  force  by  the  death  of  the  party  attempting." 
4  Com.  181.  The  reason  he  assigns  is,  that  the  law  is  too  ten- 
der of  the  public  peace  and  too  careful  of  the  lives  of  the 
subjects  to  "suffer,  with  impunity,  any  crime  to  he  prevented  by 
death,  unless  the  same,  if  committed,  would  also  he  punished  hj 
death."  It  must  be  admitted  that  there  was  far  more  reason 
in  this  rule  than  the  one  intimated  by  Lord  Coke,  although  all 
felonies  at  common  law  were  punishable  by  death,  and  the  per- 
son killing,  in  such  cases,  would  seem  to  be  but  the  executioner 
of  the  law.  Both  of  these  \dews,  however,  have  been  repudi- 
ated by  the  later  authorities,  each  being  to  some  extent  ma- 
terially modified.  All  admit  tliat  the  killing  can  not  be  done 
from  mere  choice^'  and  it  is  none  the  less  certain  that  the  felony 
need  not  be  a  capital  one  to  come  within  the  scope  of  the  rule. 
Gray  v.  Combs,  7  J.  J.  Marsh.  478 ;  Cases  on  Self-Defence  (Horr. 
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&  Thomp.),  725,  867;  Oliver  v.  The  State,  17  Ala.  587;  Car- 
roll V.  The  State,  23  Ala.  28. 

We  find  it  often  stated,  in  general  terms,  both  by  text  writ- 
ers and  in  many  well  considered  cases,  that  onie  may,  as  Mr. 
Bishop  expresses  it,  "  oppose  another  who  is  attempting  to  per- 
petrate any  felony,  to  the  extinguishment,  if  need  be,  of  the 
felon's  existence." — 1  Bish.  Cr.  Law,  §§  849-50 ;  The  State  v. 
RutJierford,  1  Hawks,  457.  It  is  observed  by  Mr.  Bishop, 
who  is  an  advocate  of  this  theory,  that  "  the  practical  carrying 
out  of  the  right  thus  conceded,  is,  in  some  circumstaces,  dan- 
gerous, and  wherever  admitted,  it  should  he  carefully  guarded.''^ 
1  Bish.  Cr.  Law,  §  855. 

After  a  careful  consideration  of  the  subject  we  are  fully  per- 
suaded that  the  rule,  as  thus  stated,  is  neither  sound  in  prin- 
ciple, nor  is  it  supported  by  the  weight  of  modern  authority. 
The  safer  view  is  that  taken  by  Mr.  Wharton,  that  the  rule 
does  not  authorize  the  killing  of  j^^'^'^ons  attempting  secret /eZ- 
onies,  not  accompanied  hy  force. — Whart.  on  Hom.  §  539. 
Mr.  Greenleaf  confines  it  to  "  the  prevention  of  any  atrocious 
crime  attempted  to  hQ  committed  hy  force  •  such  as  murder, 
robbery,  house-breaking  in  the  night-time,  rape,  mayhem,  or 
any  other  act  of  felony  against  the  person  "  (3  Greenl.  Ev,  115) ; 
and  such  seems  to  be  the  general  expression  of  the  common  law 
text  writers.— 1  Kuss.  Cr.  665-70 ;  4  Black.  Com.  178-80  ; 
Whart.  Amer.  Cr.  Law,  298-403 ;  1  East  P.  C.  271 ;  1  Hale, 
P.  C.  488 ;  Foster,  274.  It  is  said  by  the  authors  of  Cases  on 
Self-Defence,  that  a  killing  which  "appears  to  be  reasonably 
necessary  to  prevent  a  forcihle  and  atrocious  felony  against 
property,  is  justifiable  homicide."  "This  rule,"  it  is  added, 
"  the  common  law  writers  do  not  extend  to  secret  felonies,  or 
felonies  not  accompanied  with  force,"  although  no  modern  case 
can  be  found  expressly  so  adjudging.  They  further  add :  "It 
is  pretty  clear  that  the  right  to  kill  in  defense  of  property  does 
not  extend  to  cases  of  larceny,  which  is  a  crime  of  a  secret  char- 
acter, although  the  cases  which  illustrate  this  exception  are  gen- 
erally cases  of  theft  of  articles  of  small  value." — Cases  on  Self- 
Defence  (Horr.  &  Thorap.),  901-2.  This  was  settled  in  Reg. 
V.  Murphy,  2  Crawf.  &  Dix  C.  C.  20,  where  the  defendant  was 
convicted  of  shooting  one  detected  in  feloniously  carrying  away 
fallen  timber  which  he  had  stolen  from  the  premises  of  the  pros- 
ecutor, the  shooting  being  done  very  clearly  to  prevent  the 
act,  which  was  admitted  to  be  a  felony.  Doherty,  C.  J.,  said : 
"  I  can  not  allow  it  to  go  abroad  that  it  is  lawful  to  fire  upon  a 
person  committing  a  trespass  and  larceny ;  for  that  would  be 
punishing,  perhaps  with  death,  ofiienses  for  which  the  law  has 
provided  milder  penalties."  This  view  is  supported  by  the  fol- 
lowing cases :  State  v.  Vam.ce,  17  Iowa,  144 ;  McClellamd  v.  Kay, 
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14  B.  Monroe, '106,  and  others  not  necessary  to  be  cited.     See 
Cases  on  Self-Defence,  p.  901,  note. 

There  is  no  decision  of  this  court,  within  our  knowledge, 
which  conflicts  with  these  views.  It  is  true  the  rule  has  been 
extended  to  statutory  felonies,  as  well  as  felonies  at  common 
law,  which  is  doubtless  the  correct  doctrine,  but  the  cases  ad- 
judged have  been  open  crimes  committed  by  force,  and  not  those 
of  a  secret  nature. — Oliver's  case,  17  Ala.  587;  GarroWs  case^ 
23  Ala.  28 ;  DilVs  case,  25  Ala.  15. 

In  Pcmd  V.  The  People,  8  Mich.  150,  after  endorsing  the 
rule  which  we  have  above  stated,  it  w^as  suggested  by  Camp- 
bell, J.,  that  there  might  possibly  be  some  "exceptional  cases" 
not  within  its  influence,  a  proposition  from  which  we  are  not 
prepared  to  dissent.  And  again  in  Gray  v.  Gomhs,  7  J.  tl. 
Marsh.  478,  483,  it  was  said  by  Nicholas,  J.,  that  the  right  to 
kill  in  order  to  prevent  the  perpetration  of  crime  should  de- 
pend "  mor-e  upon  the  character  of  the  crime,  and  the  tiTne  and 
manner  of  its  attempted  perpetration,  than  upon  the  degree  of 
punishment  attached  by  law."  There  is  much  reason  in  this 
view,  and  a  strong  case  might  be  presented  of  one's  shooting  a 
felon  to  prevent  the  asportation  of  a  stolen  horse  in  the  night 
time,  where  no  opportunity  is  afforded  to  recognize  the  thief, 
or  obtain  speedy  redress  at  law.  Both  the  Roman  and  Athen- 
ian laws  made  this  distinction  in  favor  of  preventing  the  perpe- 
tration of  theft  by  night,  allowing,  in  each  instance,  the  thief 
to  be  killed  when  necessary,  if  taken  in  the  act. — A  Black.  Com. 
180,  181. 

The  alleged  larceny  in  the  present  case,  if  it  occurred  at  all, 
was  in  the  open  daylight,  and  the  defendant  is  not  shown  to 
have  been  unable  to  obtain  his  redress  at  law.  Where  oppor- 
tunity is  afforded  to  secure  the  punishment  of  the  offender  by 
due  course  of  law,  the  case  must  be  an  urgent  one  which  ex- 
cuses a  killing  to  prevent  any  felony,  much  less  one  not  of  a 
forcible  or  atrocious  nature. — Whart.  Hom.  §§  536-8.  "JSTo 
man,  under  the  protection  of  the  law,"  says  Sir  Michael  Fos- 
ter, "  is  to  be  the  avenger  of  his  own  wrongs.  If  they  are  of 
such  a  nature  for  which  the  law  of  society  will  give  him  an 
adequate  remedy,  thither  he  ought  to  resort." — Foster,  296.  It 
is  everywhere  settled  that  the  law  will  not  justify  a  homicide 
which  is  perpetrated  in  resisting  a  mere  civil  trespass  upon 
one's  premises  or  property,  unaccompanied  by  force,  or  felon- 
ious intent. — GarroWs  case,  23  Ala.  28  ;  Clark's  Man.  Cr.  Law, 
§§  355-7 ;  Whart.  on  Hom.  §  540.  The  reason  is  that  the  pre- 
servation of  human  life  is  of  more  importance  than  the  pro- 
tection of  property.  The  law  may  afford  ample  indemnity  for 
the  loss  of  the  one,  while  it  utterly  fails  to  do  so  for  the  other. 

Tlie  rule  we  have  above  declared  is  the  safer  one,  because  it 
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better  comports  with  the  public  tranquility  and  the  peace  of 
society.  The  establishment  of  any  other  would  lead  to  disor- 
derly breaches  of  the  peace  of  an  aggravated  nature,  and  there- 
fore tend  greatly  to  cheapen  human  life.  This  is  especially 
true  in  view  of  our  legislative  policy  which  has  recently  brought 
many  crimes,  formerly  classed  and  punished  as  petit  larcenies 
within  the  class  of  statutory  felonies.  It  seems  settled  that  no 
distinction  can  be  made  between  statutory  and  common  law 
felonies,  whatever  may  be  the  acknowledged  extent  of  the  rule. 
Olimr's  case,  17  Ala.  587;  Cases  on  Self-Def.  901,  867;  Bish. 
Stat  Cr.  §  139.  The  stealing  of  a  hog,  a  sheep,  or  a  goat  is, 
under  our  statute,  a  felony,  without  regard  to  the  pecuniary 
value  of  the  animal.  So  would  be  the  larceny  of  a  single  ear 
of  corn,  which  is  "a  part  of  any  outstanding  crop." — Code,  § 
4358  ;  Acts  1880-81,  p.  47.  It  would  be  shocking  to  the  good 
order  of  government  to  have  it  proclaimed,  with  the  sanction 
of  the  courts,  that  one  may,  in  the  broad  daylight,  commit  a 
willful  homicide  in  order  to  prevent  the  larceny  of  an  ear  of 
corn.  In  our  judgment  the  iifth  charge,  requested  by  the  de- 
fendant, was  properly  refused. 

It  can  not  be  questioned,  however,  that  if  there  was  in  truth 
a  larceny  of  the  prisoner's  horse,  he,  or  any  other  private  per- 
son had  a  lawful  right  to  pursue  the  thief  for  the  purpose  of 
arresting  him,  and  of  recapturing  the  stolen  property. — Code, 
§§  4668-70;  1  Bish.  Cr.  Proc.  §§  164-5.  He  is  not  required, 
in  such  case,  to  inform  the  party  fleeing  of  his  purpose  to  ar- 
rest him,  as  in  ordinary  cases. — Code,  §  4669.  And  he  could, 
if  resisted,  repel  force  with  force,  and  need  not  give  back,  or 
retreat.  If,  under  such  circumstances,  the  party  making  resis- 
tance is  unavoidably  killed,  the  homicide  would  be  justiflable. 
2  Bish.  Cr.  Law,  §  647 ;  1  Buss.  Cr.  665 ;  State  v.  Roane,  2 
Dev.  58.  If  the  prisoner's  purpose  was  honestly  to  make  a 
pursuit,  he  would  not  for  this  reason  be  chargeable  with  the 
imputation  of  having  wrongfully  brought  on  the  difiiculty; 
but  the  law  would  not  permit  him  to  resort  to  the  pretense  of 
pursuit,  as  a  mere  colorable  device,  beneath  which  to  perpetrate 
crime. 

The  character  of  the  deceased  was  clearly  a  vital  issue,  as  it 
is  in  all  cases  where  an  issue  of  self-defense  properly  arises.  It 
was  relevant  as  having  a  tendency  to  justify  the  belief  in  the 
prisoner's  mind  of  a  peril  enhanced  by  the  dangerous  character 
of  his  assailant.  A  ferocious,  vindictive  and  turbulent  man  is 
reputed  to  be  such,  because  of  the  frequency  with  which  he  ex- 
ecutes his  revenge,  or  gives  expression,  by  constant  overt  acts, 
to  his  animosity.  A  demonstration  on  his  part,  especially  when 
preceded  by  recent  and  violent  threats,  may  create  reasonable 
apprehension  of  danger,  when  the  same  conduct  on  the  part  of 
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a  notoriously  peaceable  or  titnid  man  would  be  regarded  as  en- 
tirely harmless.  It  is  quite  true  that  no  one  can,  without  law- 
ful excuse,  kill  a  blood-thirsty  ruffian  any  more  than  he  can  the 
most  orderly  citizen  ;  but  it  is  plain  that  an  overt  act  done  by 
the  former  may  reasonably  justify  prompter  action,  as  a  neces- 
sary means  of  self-preservation,  than  if  done  by  the  latter.  It 
may  sometimes  be  as  material  to  prove  that  a  man,  who  assailed 
you,  was  a  Thug  in  character,  as  that  he  was  a  Thug  in  reality. 
Whart.  on  Hom.  §  606;  Robert's  cam,  68  Ala.  156  ;  Pritchett's 
case^  22  Ala.  39  ;  Dupree  v.  State,  33  Ala.  38  ;  FranMiii's  case, 
29  Ala.  14 ;  Stokes'  case,  53  N.  Y.  164 ;  Coltmi's  case,  31  Miss. 
504;  Cases  Self-Defense  (Horr.  &  Tliomp.),  pp.  486,  667,  641, 
635,  927,  539. 

There  are  some  other  questions  raised  in  the  record  which 
we  do  not  think  necessary  to  discuss.  The  judgment  of  the 
Circuit  Court  must  be  reversed,  and  the  cause  remanded  for  a 
new  trial.  In  the  meanwhile,  the  prisoner  will  be  retained  in 
custody  until  discharged  by  due  process  of  law. 


Tucker  v.  The  State. 

Indictment  for  Assault .  am,d  Battery. 

1.  Husband  and  wife ;  competency  as  witnesses  for  or  against  each  other . 
It  must  be  regarded  as  settled,  that  when,  in  any  case,  husband  and  wife 
are  competent  witnesses  against  each  other,  they  are  also  competent  wit- 
nesses for  each  other. 

2.  Same;  when  wife  competennt  witness  for  husband  in  criminal  case. 
On  the  trial  of  the  husband  for  an  assault  and  battery  on  his  wife,  she  is 
a  competent  witness  for  him. 

Appeal  from  Choctaw  Circuit  Court. 
Tried  before  Hon.  William  E.  Clarke. 
The  facts  are  sufficiently  stated  in  the  opinion. 

L.  R.  Smith,  for  appellant,  cited  2  How.  P.  C.  c.  46,  §  70 ;  1 
Greenl.  Ev.  §  343  ;  1  Phil.  Ev.  pp.  83-5 ;  2  Rus.  on  Cr.  (5th 
Amer.  Ed.),  986  ;  State  v.  Neill,  6  Ala.  685 ;  4  Allen,  p.  491. 

H.  C.  Tompkins,  Attorney-General,  for  the  State.  (No  brief 
came  to  the  hands  of  the  reporter.) 

BRICKELL,  C.  J. — The  appellant  was  indicted  for  an  as- 
sault and  battery  on  Sallie  Tucker,  shown  to  have  been  his  wife 
Vol.  lxxi. 
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at  tlie  time  the  offense  was  charged  to  have  been  committed. 
At  the  trial,  he  called  and  offered  his  said  wife  as  a  witness  in 
his  favor;  bnt,  on  motion  of  the  solicitor,  the  Circuit  Court  ex- 
cluded her ;  to  which  the  appellant  excepted,  and,  having  been 
convicted,  now  claims  the  exclusion  as  error. 

In  civil  suits,  at  law  and  in  equity,  the  principle  of  the  com- 
mon law,  founded  on  the  unity  of  the  marriage  relation,  the 
identity  of  intferest  existing  between  husband  and  wife,  and 
upon  considerations  of  public  policy,  disqualified  them  as  wit- 
nesses for  or  against  each  other ;  and  it  was  a  rule,  so  inviolate 
that  no  consent  would  authorize  its  breach,  that  neither  of  them 
in  any  cause,  civil  or  criminal,  was  permitted  to  give  any  testi- 
mony tending  to  criminate  the  other.  In  Bently  v.  CooJce^  3 
Doug.  422,  Lord  Mansfield  said,  that  there  never  had  been 
any  instance,  in  a  civil  or  criminal  case,  where  the  husband  or 
wife  had  been  permitted  to  be  a  witness  for  or  against  each 
other,  except  in  case  of  particular  necessity,  as  where  the  wife 
would  otherwise  be  exposed,  without  remedy,  to  personal  vio- 
lence. The  necessity  of  protecting  the  wife  from  personal  vio- 
lence, and  of  preserving  the  public  peace,  was  supposed  to  over- 
balance the  principle  of  public  policy,  upon  which  the  rule  of 
exclusion  was  founded. — People  v.  Mercein^  8  Paige,  4Y.  If 
the  question  were  new,  if  it  were  not  settled,  then  there  would 
be  room  for  just  doubts,  whether  the  exception  could  be  so  ex- 
tended as  to  authorize  the  introduction  of  the  wife  as  a  witness 
for  the  husband,  when  he  is  charged  with  violence  to  her  per- 
son. Bnt  it  seems  to  be  settled,  as  is  stated  by  Mr.  Greenleaf, 
that  in  all  cases,  where  the  wife  may  be  called  as  a  witness 
against  the  husband,  she  is  a  competent  witness  in  his  favor. 
1  Greenl.  Ev.  §  336 ;  Whart.  Cr.  Ev.  §  394a ;  3  Kuss.  on  Cr. 
633.  In  Rex  v.  Serjeant,  Eyan  &  Moody,  352  (21  Eng.  Com. 
Law,  453),  it  was  said  by  Abbott,  C.  J.,  that  there  is  no  distinc- 
tion between  admitting  a  wife  for  and  against  her  husband,  that 
the  principle  is  exactly  the  same.  The  question  was  determined 
by  this  court  in  State  v.  Neill,  6  Ala,  685,  which,  like  the  pres- 
ent case,  was  a  prosecution  of  the  husband  for  an  assault  and 
battei'y  upon  the  wife.  The  court  said  :  "Considered  upon  prin- 
ciple, we  are  unable  to  perceive  any  good  reason  why  the  wife, 
in  such  a  case,  should  be  excluded.  The  offer  of  the  wife  as  a 
witness  presupposes  the  case  to  be  made  out  prima  facie  by 
other  proof.  But  certainly  the  wife  must  know  the  fact  bet- 
ter than -any  other  person,  and,  if  willing  to  be  examined,  ought 
to  be  permitted  to  testify."  We  think  it  must  be  regarded  as 
settled,  that  when,  in  any  case,  husband  and  wife  are  compe- 
tent witnesses  against,  they  are  are  admissible  witnesses  for, 
each  other. 

The  Circuit  Court  erred  in  the  exclusion  of  the  wife  as  a 
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witness,  and  because  of  the  error,  the  judgment  must  be  re- 
versed and  the  cause  remanded.  The  appellant  will  remain  in 
custody,  until  discharged  by  due  course  of  law. 


Grattan  v.  The  State. 

Indictment  for  Unlawfully  and  Knmoingly  Buying  Cotton 
in  the  Seed^  under  Act  of  the  Legislatiire,  approved  Feb- 
ruary 1st,  1879. 

1.  Indictment;  exceptions  created  by  a  proviso  to  an  act  need  not  he  ne- 
gatived.— Where  a  proviso  or  exception  is  embodied  in  a  separate  clause 
of  a  penal  statute,  and  not  in  the  clause  creating  the  offense,  it  is  not  ne- 
cessary that  an  indictment  founded  on  the  statute  should  negative  the 
proviso  or  exception. 

2.  Same;  when  indictment  in  language  of  the  statute  insufficient. 
While  the  general  rule  is,  that  where  a  new  onense  is  created  by  statute, 
an  indictment  describing  the  offense  in  the  language  of  the  statute,  or  in 
words  conveying  the  same  meaning,  is  good,  this  is  not  sufficient,  if  such 
indictment  fails  to  allege  the  fact,  "in  the  doing  or  not  doing  of  which 
the  offense  consists." 

3.  Indictment  under  act  prohibiting  the  sale,  etc.,  of  cotton  in  Lowndes 
and  other  counties;  what  it  should  aver. — An  indictment  under  the  act  ap- 
proved February  1st,  1879  (Pamph.  Acts,  1878-9,  p.  216),  charging  the 
defendant  with  unlawfully  and  knowingly  buying  cotton  in  the  seed  in 
Lowndes  county,  one  of  the  counties  named  in  the  act,  should  allege 
either  the  name  of  the  owner  of  the  cotton  purchased,  or  the  name  of 
the  person  from  whom  the  purchase  was  made.  Either  averment  would 
be  sufficient  to  obviate  any  objection  based  upon  a  want  of  certainty  in 
the  statement  of  the  offense. 

4.  Same;  when  insufficient. — Hence,  an  indictment  in  such  case^ 
which  alleges  neither  the  name  of  the  owner  of  the  cotton,  nor  the  name 
of  the  person  from  whom  it  was  purchased,  is  fatally  defective. 

Appeal  from  Lowndes  Circuit  Court. 
Tried  before  Hon.  John  Moobe. 

Cook  &  Enochs,  for  appellant,  cited  §§  4785,  4789  and  4790 
of  the  Code  of  1876;  Acts  of  1878-9,  p.  206;  Turnipseed 
V.  The  StaU,  6  Ala.  664;  Williams  v.  TU  Stats,  15  Ala.  259 ; 
Beasley  v.  The  State,  18  Ala.  535 ;  Anthony  v.  The  State, 
29  Ala.  27;  45  Ala.  86  ;  17  Ala.  181 ;  19  Ala.  586 ;  21  Ala.  218. 

H.  C.  Tompkins,  Attorney-General,  for  the  State,  cited  Acts 

1878-9,  pp.  206-7 ;  1  Brick.  Dig.  p.  501,  §§  760-1 ;  Ih.  p.  499, 

§  734 ;  Murphy  v.  The  State,  6  Ala.  845 ;  People  v.  Caswell, 

21  Wend.  86;  Commonwealth  v.  Slate,   11   Gray,   60;  State 
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^.  Smith,  37  Mo.  58  ;  Rex  v.  Wheeler,  7  C.  &  P.  170 ;  2  Whart. 
Crim.  Law,  §  1499. 

SOMERYILLE,  J.— The  indictment  charges  that  the  de- 
fendant did  "  unlawfully  and  knowingly  buy  cotton  in  the  seed, 
which  was  produced  in  Lowndes  county."  It  is  found  under 
the  act  approved  February  1,  1879,  prohibiting,  in  certain  cases, 
the  sale,  exchange  and  transportation  of  cotton  in  Lowndes  and 
other  speciiied  counties. — Acts  1878-9,  p.  206. 

There  is  also  a  count  in  the  indictment  specially  averring 
that  the  case  does  not  fall  within  the  class  of  cases  contained 
within  the  proviso,  or  exception  to  the  statute.  This,  however, 
was  unnecessary,  being  a  mere  matter  of  defense,  which  the 
prosecutor  is  not  required  to  negative  by  way  of  anticipation. 
If  the  act  charged  as  a  violation  of  the  statute  comes  within 
the  influence  of  the  proviso,  this  would  constitute  a  defense 
more  properly  coming  from  the  defendant.— 1  Whart.  Cr.  Law, 
§  378 ;  1  Arch.  Cr.  PL  86 ;  1  Bish.  Cr.  Proc.  §  513.  This  is 
the  settled  rule  where  a  proviso  or  exception  is  embodied  in  a 
separate  clause  of  the  statute,  and  not  in  the  same  clause  with 
that  creating  the  offense. — Clark  v.  State,  19  Ala.  552; 
1  Brick.  Dig.  p.  499,  §  739.     And  such  is  this  case. 

It  is  insisted  that  the  indictment  is  objectionable  on  the 
ground  of  uncertainty,  in  failing  to  aver  the. person  ivom.  whom 
the  cotton  was  purchased. 

The  general  rule  is,  that  when  a  new  offense  is  created  by 
statute,  if  the  offense  is  described  in  the  language  of  the 
statute,  or  words  conveying  the  same  meaning,  this  is  deemed 
sufficient. — Clark  v.  State,  19  Ala.  552;  Code,  1876, 
§  4792 ;  1  Bish.  Cr.  Proc.  §  595 ;  Spar7'enherger^s  case,  53  Ala. 
481.  But  it  is  not  always  sufficient  to  pursue  the  words  of  the 
statute,  "  unless  by  doing  so  you  fully,  directly  and  expressly 
allege  the  fact,  in  the  doing  or  not  doing  of  which  the  offense 
consists." — Turnipseed  v.  State,  6  Ala.  6Q4:',  State  v  Brown, 
4  Port.  413;  1  Bish.  Cr.  Proc.  §  612;  Carter  v.  State, 
55  Ala.  181 ;  Quinn  v.  State,  9  Amer.  Rep.  754. 

The  objection  urged  goes  to  the  degree  of  certainty  or  par- 
ticularity with  which  the  offense  is  stated.  The  statute  requires 
that  every  indictment  "  nmst  state  the  facts  constituting  the 
offense,  in  ordinary  and  concise  language,  without  prolixity  or 
repetition,  in  such  manner  as  to  enable  a  person  of  common 
understanding  to  know  what  is  intended,  and  with  that  degree 
of  certainty  which  will  enable  the  conrt,  on  conviction,  to  pro- 
nounce the  proper  judgment ;  and  in  no  case  are  the  words 
*  force  and  arms,'  or  'contrary  to  the  form  of  the  statute,'  ne- 
cessary."—  Code,  1875,  §4784.  This  does  not  differ  essentially 
from  the  ingredients  of  an  indictment  suggested  by  Lord  Hale, 
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which,  he  said,  should  be  "  a  plain,  brief  and  certain  narrative 
of  an  offense  committed  by  any  person,  and  of  those  necessary 
circuinstances  that  concur  to  ascertain  tliefact  and  its  nature^ 
2  Hale,  P.  C.  169.  The  purpose  of  our  legislation  has  been  to' 
sweep  away  those  rigid  and  narrow  rules  of  construction  pre- 
vailing at  the  common  law,  which  are  known  to  have  rendered, 
by  reason  of  their  technicality,  the  adoption  of  this  liberal 
canon  of  Lord  Hale  impossible. — Roscoe's  Cr.  Ev.  "^^79-80.  It 
is,  however,  a  constitutional  requirement  that  in  all  criminal 
prosecutions  the  accused  has  a  right  "to  demand  the  nature 
and  cause  of  the  accusation  [and]  to  have  a  copy  thereof." 
Const.  1875,  Decl.  Rights,  Art.  1,  §  7.  This,  as  observed  by 
Mr.  Greenleaf,  is  "  the  dictate  of  natural  justice  as  well  as  a 
doctrine  of  common  law." — 3  Greenl.  Ev.  §  10.  It  is  generally 
conceded  that  the  chief  purposes  of  this  provision  were,  1st, 
to  identify  the  charge,  lest  the  grand  jury  should  find  a  bill  for 
one  offense,  and  the  defendant  be  tried  for  another i  2d,  to  en- 
able the  defendant  to  j^repare  for  his  defense  m  particular  cases ; 
3d,  that  the  judgment  may  enure  to  his  subsequent  protection, 
and  to  this  end  enable  him  to  plead  former  conviction  or  ac- 
quittal of  the  sa7ne  offense.  The  force  of  this  reason,  however, 
is  lessened  by  the  general  practice  admitting  extrinsic  evidence 
to  identify  the  charge,  on  the  interposition  of  the  pleas  of 
autrefois  convict  or  acquit.  And  4th,  to  enable  the  court,  after 
conviction,  to  pronounce  judgment  on  the  record. — 1  Bish.  Cr. 
Proc.  §§  507,  576 ;  1  Stark.  Cr.  PI.  ^^ ;  Clark's  Man.  Cr.  Law, 
§2175,  et  seq;  3  Greenl.  Ev.  §  10.  It  is  conceded  that  the 
statute  has,  in  many  cases,  dispensed  with  that  particularity  and 
certainty  required  at  common  law  in  the  statement  of  offenses 
by  indictment ;  and  the  liberal  forms  prescribed  in  our  Code  have 
generally  been  held  not  to  infringe  upon  the  intent  and  spirit 
of  the  above  constitutional  provision. — Notes  v.  The  State,  24 
Ala.  672 ;  Burdine  v.  The  State,  25  Ala.  60 ;  Smith  v.  The 
State,  63  Ala.  55  ;  Block  v.  The  State,  66  Ala.  493.  In  Smith's 
case,  supra,  it  was  said  that  "the  only  safe  rule  is  to  require 
that,  when  the  indictment  is  not  framed  on  any  form,  given  in 
the  Code,  it  shall  aver  every  material  constituent  of  the  offense j 
always  excepting  the  statement  of  venue  and  time.''' — Code, 
1876,  §§  4787-8.  But  time  must  be  averred  when  it  consti- 
tutes a  material  ingredient  of  the  offense. — Code,  §  4788. 

In  cases  where  the  statute  makes  it  an  indictable  ojlense  for 
any  person  to  dispose  of,  or  sell  any  particular  kind  of  article, 
commodity,  or  merchandise,  it  has  generally  been  held  that  the 
more  judicious  course  is  for  the  indictment  to  specify  the  ven- 
dee, or  person  to  whom  the  sale  is  made  ;  or  else  to  aver  that  he 
is  unknown.  Such,  for  example,  seems  to  be  the  uniform  hold- 
ing of  the  courts  as  to  indictments  for  the  illegal  sale  of  lottery 
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tickets,  made  in  violation  of  statutes  prohibiting  such  sales. 
"Wharton's  Precedents,  828,  844;  People  v.  Taylor,  3  Denio, 
99 ;  State  v.  Munger,  15  Vt.  290 ;  State  v.  Stucky,  2  Blackf.  p. 
289  ;  Commonwealth  v.  Thurlow,  '2i'^  Pick.  374.  So  in  the  case 
of  statutes  prohibiting  the  retailing  of  liquors,  where  no  form 
is  prescribed  by  the  legislature,  as  done  in  this  State,  the 
sounder  view  is  that  the  indictment  should  state  i\\e purchaser, 
or  allege  that  his  name  is  unknown. — 1  Bish.  Cr.  Proc.  §  548 ; 
3  Whart.  Cr.  Law,  §  2443.  Under  the  provisions  of  section 
4352  of  the  Code,  making  it  an  oifense  for  any  person  to  make 
a  fraudulent  conveyance  of  his  property,  the  form  specified  in 
the  Code  requires  the  statement  of  the  name  of  the  vendee,  or 
party  to  whom  the  conveyance  is  made. — Code,  1876,  p.  995; 
Form  No.  36. 

This  class  of  cases,  however,  can  not  strictly  be  considered 
analogous  to  the  one  in  hand.  They  all  embrace  the  sale  of 
propei'ty  by  a  defendant,  which  is  presumptively  his  own  and 
not  another's.  An  averment  of  ownership  would,  therefore, 
furnish  no  aid  to  identification,  and  hence  the  necessity  of  aver- 
ring the  pier  chaser,  to  obviate  the  objection  of  vagueness  and 
uncertainty  in  the  statement  of  the  particular  offense. 

The  present  indictment  is  for  an  illegal  purchase  by  the  de- 
fendant of  property  belonging  to  another.  It  is  more  analo- 
gous to  the  crime  of  receiving  stolen  goods,  an  indictment  for 
which,  at  common  law,  was  not  required  to  specify  the  name  of 
the  thief,  from  whom  the  defendant '  received  the  goods,  al- 
though required  to  state  the  owner  of  such  goods,  or  that  his 
name  was  unknown.  -Roscoe's  Cr.  £v.  804;  Murphy  v.  State, 
6  Ala.  845;  Co7n.  v.  Slate,  11  Gray,  60;  State  v.  Smith,  37  Mo. 
58  ;  Arch.  Cr.  PL  256.  So  in  Clark  v.  The  State,  19  Ala.  552, 
which  was  an  indictment  for  permitting  a  gaming  table  to  be 
exhibited  and  carried  on  in  a  house  occupied  by  the  defendant, 
it  was  held  unnecessary  to  alleg^  the  name  of  the  person  by 
whom  the  table  was  exhibited,  or  that  his  name  was  un- 
known. 

In  our  judgment,  the  ownership  of  the  cotton  alleged  to  have 
been  purchased  by  the  defendant  should  have  been  averred,  or 
else  \X\e  person  from  whom  the  purchase  was  made  should  have 
been  stated. 

With  respect  to  ownership,  it  was  the  settled  rule  of  the 
common  law  that  "the  name  of  the  owner  of  the  property,  in 
relation  to  which  the  offense  is  committed,  should  be  truly 
stated  in  the  indictment."— 1  Stark.  Cr.  PI.  182,  207;  1  Bish. 
Cr.  Proc.  §  583.  Such  seems  also  to  be  the  statutory  rule,  and 
certainly  the  established  practice  as  to  crimes  generally,  in- 
volving injuries  to  property. — Code,  1876,  §§  4800,  4824,  p. 
992 ;  Form  12,  p.  995  ;  Forms  33,  34,  37,  et  seq.;  1  Bish.  Cr. 
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Proc.  §§  569,  583 ;  Rex  v.  Patrick,  1  Leach,  287.  An  aver- 
ment of  ownership,  in  our  judgment,  is  just  as  essential  to  cer- 
tainty in  this  case,  as  in  that  of  receiving  stolen  goods,  bur- 
glary, arson,  or  larceny.  A  just  regard  for  the  analogies  of  the 
law  of  pleading,  in  the  absence  from  the  Code  of  a  special 
form,  therefore,  requires  it ;  or  else  there  should  have  been  an 
averment  of  the  name  of  the  person  from  whom  the  commodity 
was  purchased.  Either  would  be  sufficient  to  obviate  any  ob- 
jection based  upon  a  want  of  certainty  in  the  statement  of  the 
offense  charged  in  the  indictment. — Code,  §  4824 ;  1  Bish.  Cr. 
Proc.  §§  581,  583;  Code,  1876,  p.  995,  Form  36. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the  cause 
remanded  for  a  new  trial.  The  prisoner  will,  in  tlie  meanwhile, 
be  retained  in  custody  until  discharged  by  due  course  of  law. 


Russell  V.  The  State. 

Tndictment  for  Trading  in  Farm  Products  het/ween  Sunset  and 

Sunrise. 

1.  Sufficiency  of  indictment ;  several  offenses  stated  disjunctively  in 
same  count. — It  is  no  ground  of  objection  to  an  indictment  found  under 
section  4369  of  the  Code  of  1876,  as  amended  (Pamph.  Acts,  1878-9,  p. 
63) ,  prohibiting  the  trading  in  designated  farm  products  between  sunset 
and  sunrise,  that  the  several  offenses  denounced  by  the  statute  are  stated 
in  the  same  count  disjunctively,  or  in  the  alternative ;  being  of  the  same 
character,  and  subject  to  the  same  punishment,  they  may  be,  under  the 
express  provisions  of  the  Code  (6  4798),  joined  in  the  same  count. 

2.  Indictment  for  trading  in  farm  products  between  sunset  and  sunrise  ; 
necessary  averments  of. — An  indictment  under  this  statute,  which  charges 
that  the  defendant  "  did  buy,  sell,  receive,  barter,  or  dispose  of  "  a  de- 
signated quantity  of  seed  cotton  "  after  the  hour  of  sunset  and  before  the 
hour  of  sunrise  of  the  next  succeeding  day  against,"  etc.,  is  fatally  de- 
fective in  failing  to  aver  the  name  of  the  person  to  whom  the  defendant 
sold,  bartered  or  disposed  of  the  cotton ;  and  also  in  failing  to  aver  the 
ownership  of  the  cotton  bought  or  received,  or  the  name  of  the  person 
from  whom  it  was  bought  or  received,  or  that  the  names  of  such  persons 
were  to  the  grand  jury  unknown. 

3.  Instructions  by  principal  to  agent  to  buy  farm  products  ;  presumption 
in  reference  to  ;  act  and  declaration  of  agent  as  evidence  against  principal. 
Where  an  agent  is  instructed  to  buy  for  his  principal  farm  products, 
trading  in  which  between  sunset  and  sunrise  is  prohibited,  the  law  pre- 
sumes, in  the  absence  of  proof  to  the  contrary,  that  the  instructions  were 
to  buy  at  a  time  not  prohibited  by  the  statute  ;  and  hence,  on  the  trial  of 
the  principal,  indicted  for  the  act  of  the  agent  in  buying  at  a  time  covered 
by  the  statutory  prohibition,  the  fact  of  the  purchase,  and  the  declara- 
tion of  the  agent  at  the  time  it  was  made,  that  he  was  buying  for  the 
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principal,  are  not  admissible  against  the  defendant,  "  without  bringing 
home  to  him  the  criminal  design  of  the  agent." 

Appeal  from  Barbour  Circuit  Court. 

Tried  before  Hon.  H.  D.  Clayton. 

At  the  fall  term,  1882,  of  said  court  the  indictment  in  this 
case  was  returned  by  the  grand  jury,  and  at  the  same  term  the 
defendant  was  tried  and  convicted.  The  indictment  is  set  out 
in  the  opinion. 

The  act  relied  on  for  a  conviction  was  the  sale  of  a  stated 
amount  of  cotton  in  the  seed,  within  the  hours  prohibited  by 
the  statute,  to  one  Wiggins,  who,  as  the  evidence  tended  to 
shov/,  purchased  for  the  defendant,  as  his  agent,  and  with  his 
money.  It  was  shown  that  the  defendant  was  not  present  at 
the  time  of  the  purchase  ;  and  it  is  not  shown  that  he  had  any 
knowledge  that  the  purchase  was  made  within  the  hours  pro- 
hibited by  the  statute,  or  that  he  had  instructed  or  authorized 
Wiggins  to  purchase  cotton  in  the  seed  within  such  hours. 
The  only  agency  which  the  evidence  tended  to  show  was  merely 
an  agency  to  purchase  cotton  in  the  seed.  Exceptions  were 
reserved  by  the  defendant  to  the  nilings  of  the  Circuit  Court 
in  allowing  the  State  to  prove  the  fact  of  the  purchase,  a  de- 
claration made  by  Wiggins  at  the  time  of  the  purchase,  that 
he  was  buying  for  the  defendant,  and  acts  and  declarations  of 
the  defendant,  which  tended  to  show  Wiggins'  agency  to  pur- 
chase for  the  defendant  cotton  in  the  seed. 

H.  D.  Clayton,  jr.,  J.  M.  White,  A.  H.  Thomas,  and  D. 
M.  Seals,  for  appellants,  cited  Galhreath  v.  Cole,  61  Ala.  142; 
Patterson  v.  State,  21  Ala.  571 ;  Seibert  v.  State,  40  Ala.  60  ; 
Noll  a.  State,  34  Ala.  262 ;  Martin  c&  Minn  v.  State,  28  Ala. 
71 ;  Johnson  v.  State,  29  Ala.  62  ;  Grattan  v.  State,  ante,  p.  344 

H.  C.  Tompkins,  Attorney-General,  for  the  State.  (No  brief 
came  to  the  hands  of  the  reporter.) 

SOMEKYILLE,  J.— The  indictment  charges  that  the  de- 
fendant ''  did  huy,  sell,  receive,  barter,  or  dispose  of  two  hun- 
dred and  ninety  pounds  of  seed  cotton,  after  the  hour  of  sunset 
and  before  the  hour  of  sunrise  of  the  next  succeeding  day, 
against  the  peace  and  dignity  of  the  State  of  Alabama."  The 
offense  charged  is  one  violative  of  section  4369  of  the  Code,  as 
amended  by  the  act  approved  February  12, 1879. — Code,  1876, 
§  4369 ;  Acts  1878-79,  p.  63. 

It  is  very  clear  that  the  indictment  is  bad  for  uncertainty. 
It  is  no  objection,  however,  that  the  several  offenses  denounced 
by  the  statute  are  stated  in  the  same  count  disjunctively,  or  in  the 
alternative.     They  are  of  the  same  character,  and  subject  to  the 
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same  punishment,  and  may,  therefore,  be  included  in  the  same 
count,  under  the  express  provisions  of  the  Code. — Code,  §  4798; 
Noble  V.  State,  59  Ala.  73. 

Under  the  authority  of  Grattan^s  case,  ante,  p.  344,  we  hold, 
that  the  indictment  should  have  averred  the  name  of  the  ven- 
dee of  the  cotton  to  whom  the  defendant  sold,  bartered  or  dis- 
posed of  it  j  and  it  should  have  averred,  either  in  the  alterna- 
tive in  the  same  count,  or  in  a  diiferent  count,  at  the  option  of 
the  grand  jurv,  the  ownership  of  the  property  bought  or  recemed, 
or  else  the  name  of  t\\e  person  from  whom  it  was  bought  or  re- 
ceived. Either  of  the  latter  averments  is  clearly  sufficient,  and 
both  are  not  required.  If  these  facts  were  unknown  to  the 
grand  jury,  it  should  have  been  so  expressly  stated.  Thes^ 
averments  were  necessary  to  obviate  the  want  of  certainty  in 
identifying  the  offense  charged,  and  were  exacted  by  a  just  re- 
gard for  the  analogies  of  the  law  of  pleading,  as  well  as  of  the 
forms  prescribed  by  the  Code  for  analogous  cases. — Grattan^s 
case,  mpra;  Code,"  1876,  ^  4824;  Form  36,  p.  995  ;  Wharton's 
Prec.  828,  844 ;  1  Bish.  Cr.  Proc.  §§  548,  583 ;  3  Whart.  Cr.  L. 
§  2443  ;  Com.  v.  Slate,  11  Gray,  m. 

We  are  of  opinion  that  the  various  exceptions  taken  to  the 
admission  of  evidence  should  have  been  sustained.  There  is 
no  evidence  tending  to  show  that  George  Wiggins  was  the  au- 
thorized agent  of  the  defendant,  JRussell,  to  violate  the  law.  It 
may  be  true  that  Russell  conferred  on  Wiggins  authority  to 
purchase  cotton  in  the  seed.  But  this  was  an  act  perfectly 
lawful  in  itself,  and  was  not  a  crime  unless  perpetrated  at  a 
time  forbidden  by  law — "  after  the  hour  of  sunset  and  before 
the  hour  of  sunrise  of  the  next  succeeding  day." — Code,  1876, 
§  4369.  Every  agency  is  presumptively  a  laviiFul  one.  If  an 
agent  be  instructed  to  do  an  act,  he  must  execute  his  agency 
in  a  legal  manner,  if  possible.  He  possesses  no  authority 
to  perpetrate  a  crime  in  obeying  the  instructions  of  his  princi- 
pal. The  law  presumes,  in  the  absence  of  proof  to  the  contra- 
ry, that  Russell's  instructions  to  Wiggins  to  buy  seed  cotton, 
were  to  buy  at  a  time  of  the  day  authorized  by  law,  and  not  in 
the  night  time  when  it  was  unlawful.  Hence,  the  declarations 
of  Wiggins,  at  the  time  of  the  purchase,  that  he  was  acting  as 
the  agent  of  defendant,  were  inadmissible,  without  bringing 
home  to  him  the  criminal  design  of  his  agent.  And  under  the 
same  principle,  the  entire  evidence,  bearing  on  the  purchase  of 
the  cotton  made  by  Wiggins,  which  was  without  the  authority 
of  the  defendant,  should  have  been  excluded  from  the  jury. 
Whart.  Cr.  Ev.  (8th  Ed.)  §§  695-96;  Seibert  v.  State,  40  Ala. 
60 ;  Nail  V.  State,  34  Ala.  262. 

The  judgment  of  the  Circuit  Court  must  be  reversed,  and 
the  cause  remanded  for  further  proceedings. 
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DeArman  v.  The  State. 

Indictment  for  Murder. 

1.  Murder;  conviction  of  murder  in  second  degree  an  acquittal  of 
murder  in  the  Jirst  degree. — A  conviction  of  murder  in  the  second  degree 
is  an  acquittal  of  murder  in  the  first  degree ;  and,  on  appeal  from  the 
judgment  of  conviction  in  such  case,  this  court  will  not  consider  the  rul- 
ings of  the  primary  court  on  questions  relating  to  murder  in  the  first  de- 
gree, as,  on  a  second  trial,  after  reversal  and  remandment,  all  distinction 
between  the  degrees  will  be  wholly  immaterial. 

2.  Same;  failure  of  court  to  instruct  the  jury  as  to  constituents  of  man- 
slaughter; v;hen  free  from  error. — On  the  trial  of  a  defendant  for  murder, 
the  failure  of  the  primary  court  to  instruct  the  jury  as  to  the  constituents 
of  manslaughter  in  its  general  charge  is  not  an  error  of  which  he  can 
complain  on  appeal.  If  he  deemed  the  instructions  not  full  enough  on 
any  point,  he  should  have  asked  specific  instructions ;  and  failing  to  do 
so,  this  court  can  not  consider  the  question. 

3.  Same. — The  failure  of  the  primary  court  to  so  charge  is  free  from 
error  in  this  case  for  the  additional  reason,  that  the  bill  of  exceptions 
purports  to  set  out  all  the  evidence,  and  contains  no  evidence  tending  to 
show  that  the  offense,  if  any  was  committed,  was,  or  could  be  man- 
slaughter ;  the  defendant  being,  under  the  evidence,  either  guilty  of  mur- 
der, or  justifiable  in  the  commission  of  the  homicide  under  the  law  of 
self-defense. 

4.  Homicide;  self-defense. — If  a  defendant  indicted  for  murder  did  not 
provoke,,  or  bring  on  the  difficulty,  but  approached  the  deceased  in  an 
orderly  and  peaceful  manner,  and  the  deceased  replied  angrily  and  in- 
sultingly, advanced  towards  him,  and  placed  his  hand  upon,  or  in  the  di- 
rection of  his  pistol  pocket  in  such  manner  as  to  indicate  to  a  reasonable 
mind  that  his  purpose  was  to  draw  and  fire,  the  defendant  was  authorized 
to  anticipate  him  and  fire  first. 

5.  Same. — The  rule  in  such  case  would  not  be  varied,  if  it  should  turn 
out  that  the  deceased  was  in  fact  unarmed,  as  the  law  of  self-preservation 
did  not  require  the  defendant  to  wait  until  the  weapon  was  presented, 
ready  for  deadly  execution  ;  but  he  had  the  right  to  act  on  the  reasonable 
appearance  of  things.  The  danger,  however,  must  have  been  real,  or 
so  manifestly  apparent  as  to  create  a  reasonable  belief  of  present  impend- 
ing peril  to  life  or  limb ;  and  the  defendant  must  not  have  been  instru- 
mental in  provoking  or  bringing  it  on. 

6.  Same;  v:1ten  defendant  not  required  to  retreat. — If  the  accused,  with 
no  intention  of  bringing  on  a  difficulty,  approached  the  deceased  in  a 
peaceable  manner,  and  the  deceased  made  the  first  hostile  demonstration, 
by  drawing,  or  attempting  to  draw  a  weapon,  or  by  appearing  to  do  so, 
the  appearances  coming  within  the  rule  declared  above ;  and  if  the  ac- 
cused was  in  such  proximity  to  the  deceased  as  to  render  it  hazardous  to 
attempt  flight ;  or  if  the  assault  was  made  with  a  deadly  weapon,  and- was 
open  and  direct,  and  in  perilous  proximity ;  then  the  law  would  not  re- 
quire the  accused  to  endanger  his  safety  by  attempted  flight. 

7.  When  plea  of  self-defense  is  unavailing. — But  if  the  accused  ap- 
proached the  deceased  for  the  jiurpose  of  bringing  on  a  difficulty  with 
him,  or  hnd  previously  formed  the  design  of  taking  his  life,  the  plea  of 
self-defense  would  be  unavailing. 
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8.  Malice  presumed  from  use  of  deadly  weapon;  burden  of  proof. — The 
law  presumes  malice  from  the  use  of  a  deadly  weapon,  and  casts  on  the 
defendant  the  onus  of  repelling  the  presumption,  unless  the  evidence 
which  proves  the  killing  also  shows  that  it  was  done  without  malice ; 
"in  other  words,  the  burden  of  proving  that  a  homicide  was  committed 
in  self-defense  rests  on  the  defendant,  unless  it  can  be  deduced  from  the 
facts  and  circumstances  which  prove  the  killing." 

9.  Same. — But  if  the  testimony  which  proves  the  homicide,  proves 
also  its  excuse  or  justification,  then  the  burden  is  not  shifted,  and  the 
defendant  need  introduce  no  proof. 

10.  Homicide;  general  character  of  deceased  for  violence;  degrees  in. 
Where  on  the  trial  of  a  defendant  indicted  for  murder  a  witness  examined 
on  his  behalf  had  testified  that  he  knew  the  general  character  of  the  de- 
ceased for  peace,  and  that,  outside  of  his  friends,  he  was  regarded  as  a 
turbulent  and  dangerous  man,  it  is  error  for  the  court  to  require  the  de- 
fendant, on  motion  of  the  State,  to  incorporate  in  a  question  propounded 
by  him  to  the  witness  touching  the  deceased's  general  character  for  \'io- 
lence,  the  words  "blood-thirsty,"  "quarrelsome,"  turbulent,"  "revenge- 
ful" and  "dangerous."  There  are  degrees  in  a  quarrelsome  or  turbulent 
character ;  and,  the  proper  predicate  of  knowledge  being  laid,  the  de- 
fendant should  be  free  to  ask  such  legal  questions  as  he  may  elect  to  ask. 

11.  Cross-examination  of  witness  as  to  general  character;  what  questions 
permissible. — As  character  manifests  itself  by  the  manner  in  which  one  is 
esteemed,  spoken  of,  or  received  in  society,  it  is  always  permissible,  on 
cross-examination  of  a  witness  testifying  in  reference  thereto,  to  ascer- 
tain the  extent  of  his  information,  the  foundation  of  his  opinion,  or  the 
data  from  wliich  he  draws  his  conclusion ;  and  hence,  on  the  trial  of  a 
defendant  indicted  for  murder,  in  which  the  general  character  of  the  de- 
ceased for  peace  was  an  issue,  it  is  error  for  the  court  to  refuse  to  allow 
the  defendant,  on  cross-examination  of  a  witness  examined  by  the  State, 
who  had  testified  that  the  deceased's  general  character  for  peace  and 
quiet  was  good,  to  ask  the  witness  whether  he  had  not  heard  of  certain 
enumerated  acts  of  violence  done  by  the  deceased. 

12.  Violent  or  blood-thirsty  character  of  deceased;  when  material. — AVhen 
it  is  doubtful  who  was  the  aggressor,  the  known  violent  or  blood-thirsty 
character  of  the  deceased  is  a  material  matter  to  be  considered  by  the 
jury,  as  more  prompt  and  decisive  measures  of  defense  are  justifiable 
against  such  an  assailant.  But  this  principle  is  confined  to  defensive 
measures ;  and  it  furnishes  no  excuse  or  palliation  for  aggressive  action, 
nor  when  the  difficulty  is  brought  on,  or  sought  by  the  accused. 

13.  Confeasion;  admissibility  of. — Held,  under  the  facts  shown  by  the 
evidence  in  this  case,  that  a  confession  made  by  the  defendant  to  an  of- 
ficer who  had  him  in  his  custody,  was  voluntary  and  admissible. 

14.  Self-defense;  wlien  previous  threats  by  deceased  may  be  considered  in 
aid  of. — While  previous  threats  do  not  make  out  the  plea  of  self-defense, 
but  there  must  be  an  actual  or  apparent  present,  impending  peril  to  life 
or  limb,  either  so  menacing  as  to  render  any  attempt  to  escape  an  in- 
crease of  the  peril,  or  such  peril  as  can  not  reasonably  be  otherwise 
avoided,  before  life  can  be  taken  even  by  one  who  is  without  fault  him- 
self; yet,  such  threats,  if  proved,  and  known  to  the  defendant,  should  be 
weighed  by  the  jury,  with  other  acts  indicating  hostility,  in  determning 
whether  the  fatal  act  was  done  under  the  reasonable  and  honest  convic- 
tion, that  its  perpetration  was  then  and  there  necessary  to  save  the  ac- 
cused from  the  loss  of  his  life,  or  from  suffering  great  bodily  harm. 

Appeal  from  Calhoun  Circuit  Court. 
Tried  before  Hon.  LeRoy  F.  Box. 

John  A.  DeArman,  the  defendant  in  the  court  below,  was 
indicted  for  the  murder  of  Seaborn  J.  Crook,  and  was  tried 
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and  convicted  of  murder  in  tlie  second  degree,  and  sentenced 
to  the  penitentiary  for  the  term  of  twelve  years.  On  the  trial 
many  witnesses  were  examined,  both  for  the  prosecution  ajid 
the  defendant,  whose  testimony  is  set  out  in  extenso  in  the  bill 
of  exceptions.  It  was  not  controverted  on  the  trial  that  on  or 
about  16th  August,  1881,  early  in  the  morning,  the  defendant 
killed  the  deceased,  shooting  him  with  a  double-barrel  shot-gun, 
the  deceased  being  at  the  time  on  the  portch  of  the  Jackson- 
ville Hotel,  in  the  town  of  Jacksonville,  in  said  county,  and  the 
defendant  sitting  on  his  horse,  on  or  near  the  sidewalk,  with 
his  gun  lying  across  the  saddle  in  front  of  him.  Nor  does  it 
seem  to  have  been  controverted,  that  just  prior  to  the  killing 
the  deceased  came  out  of  the  store  of  one  Hammond,  about 
twenty -five  feet  from  the  door  of  the  hotel,  having  three  breach- 
loading  Springfield  rifles,  went  directly  to  the  hotel,  entered 
the  hall,  the  door  being  the  entire  width  of  the  hall  and  open, 
and  placed  the  rifles  against  the  wall  of  the  hall  near  the  door ; 
that  while  standing  there,  and  about  one  or  two  minutes  after 
he  had  so  placed  the  rifles,  the  defendant  rode  up  to  the  side- 
walk immediately  in  front  of  the  hall  door,  and  spoke  to  the 
deceased.  Nor  does  it  appear  to  have  been  controverted  that 
when  the  deceased  came  out  of  Hammond's  store  and  started 
in  the  direction  of  the  hotel,  the  defendant  was  sitting  on  his 
horse  in  front  of  a  saloon,  in  sight  of  the  store,  and  saw  the 
deceased  when  he  left  the  store,  and  when  he  entered  the  hotel. 
When  the  defendant  rode  up  to  the  hotel  he  had  "swung 
around  him"  a  hunting  horn,  and  was  followed  by  two  dogs. 
The  deceased  had  on  a  long  "duster"  at  the  time  he  was  killed, 
and  it  appears  that  he  was  marshal  of  the  town  of  Jacksonville. 
There  is,  however,  a  conflict  in  the  evidence  as  to  the  cir- 
cumstances immediately  preceding  and  attending  the  killing — 
as  to  what  was  then  said  and  done  by  both  parties,  and  their 
demeanor  towards  each  other.  The  evidence  for  the  State 
tended  to  show  that  when  the  defendant  rode  up  in  front  of 
the  hotel,  he  addressed  the  deceased,  who  was  standing  near 
the  door,  where  he  had  placed  the  rifles,  with  his  back  to  the 
defendant,  saying,  "Scab,  can  you  blow  a  horn"  ;  or,  as  stated 
by  another  witness,  "Can  I,"  or  "can  you  blow  a  horn" ;  that 
the  deceased  then  looked  back  over  his  shoulder,  not  turning 
his  body,  and  replied,  "Yes"  ;  that  the  defendant  then  "rode 
round  on  the  sidewalk"  and  said,  "Won't  you  go  hunting  with 
me  to-day  ?  You  said  you  would  yesterday"  ;  that  w^hen  this 
question  was  asked,  the  deceased  turned,  and  faced  defendant, 
and  took  one  step  towards  him  (or,  as  stated  by  another  witness, 
"Crook  walked  out  two  or  more  steps  towards  defendant  as 
they  talked ";)  that  as  he  stepped  towards  defendant  he  said, 
"No,  judge,  I  can't  go  to-day"  ;  and  as  soon  as  the  deceased  had 
23 
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said  this  the  defendant  shot  him,  he  then  being  about  two  and 
a  lialf  or  three  feet  from  the  muzzle  of  the  defendant's 
gun  when  it  fired ;  that  at  the  time  the  gun  iired,  its 
position,  in  front  of  defendant,  was  not  changed,  except 
that  the  muzzle  was  slightly  lowered;  that  the  defendant 
cocked  the  gun  after  the  conversation  began ;  that  at  the  time 
of  the  killing,  and  during  the  conversation,  the  deceased  had 
only  a  stick  in  his  hand,  which  he  did  not  offer  or  attempt  to 
use,  one  end  of  it  being  in  his  hand,  and  the  other  on  the  floor; 
that  the  defendant  made  no  hostile  demonstration  whatever 
towards  the  defendant,  and  was  not  armed  ;  and  that  both  the 
deceased  and  the  defendant  "spoke  mildly  and  pleasantly,"  and 
no  change  on  the  face  of  either  of  them  was  discerned  prior  to 
the  shooting,  indicating  anger,  or  other  bad  feeling.  The  evi- 
dence for  the  State  further  tended  to  show  that  as  the  gun  fired, 
the  defendant  was  thrown  from  his  horse,  it  having  become 
frightened  ;  that  he  immediately  got  up,  came  to  the  place  where 
the  dead  body  of  the  deceased  was  lying,  and  said :  "I  came 
to  kill  him,  and,"  with  an  oath,  "I've  done  it" ;  and  that  he 
then  remounted  his  horse  and  rode  off  in  the  direction  of  his 
home.  So  far  as  disclosed  by  the  record,  the  deceased  and  de- 
fendant had  not  met  that  morning  prior  to  their  meeting  at  the 
hotel. 

The  defendant  read  in  evidence  the  deposition  of  one  Cole- 
man, whose  testimony  in  regard  to  the  killing  was  as  follows : 
"  I  saw  the  shooting.  Defendant  was  some  distance  from  the 
hotel,  and  saw  Crook  going  towards  the  hotel  with  three  guns, 
and  he  said  he  would  go  and  see  him  about  the  hunt  they  were 
talking  about.  As  he  approached  Crook,  he  said:  'Are  you 
going  to  take  that  hunt  with  me  to-day?'  Crook's  reply  was : 
'No,  by  God,  I  am  not.'  Defendant  then  asked  him  if  he 
could  blow  his  horn  for  his  dogs,  and  Crook  said  he  could  not, 
with  some  other  words  that  I  did  not  understand,  at  the  same 
time  running  his  hands  in  his  pockets,  I  turned  my  head 
away,  and  heard  the  report  of  a  gun,  and  I  instantly  looked 
back  and  saw  defendant  getting  up — his  horse  having  thrown 
him — and  Crook  lying  dead.  .  .  .  Crook  had  a  common 
sized  stick  in  his  hand,  when  the  difficulty  commenced,  but  I 
do  not  know  in  which  hand  he  had  it.  ...  I  am  sure 
that  defendant  asked  Crook  for  permission  to  blow  his  horn, 
and  Crook  answered  in  an  ordinary  tone  of  voice,  but  short, 
and  had  a  stick  in  his  hand,  and  was  approaching  defendant, 
and  was  in  four  or  five  feet  of  him  when  the  gun  fired.  It 
was  from  thirty  to  sixty  seconds  from  Crook's  answer  till  the 
gun  fired."  The  testimony  of  this  witness  as  to  the  conversa- 
tion between  the  defendant  and  deceased,  just  prior  to  the  kill- 
ing, is  corroborated  by  the  testimony  of  other  witnesses  exam- 
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ined  by  the  defendant.  Another  witness  for  the  defendant  tes- 
tified, among  other  things,  as  follows :  "  When  defendant  rode 
lip  Crook  advanced  towards  him.  I  heard  each  of  them  say 
something,  but  I  could  not  understand  what  they  said  When 
Crook  advanced  on  defendant,  his  right  hand  was  on  his  hip, 
and  under  his  coat,  and  the  gun- fired  almost  immediately  after 
he  started."  Another  witness  for  the  defendant  testified, 
among  other  things,  that  about  the  time  Crook  had  put  the 
rifles  against  the  wall  in  the  hall  of  the  hotel,  "  the  defendant 
rode  up  and  spoke  to  him.  He  said  something  about  going 
hunting,  and  Crook  answered,  no.  Defendant  then  said  some- 
thing about  a  horn,  and  as  Crook  answered  him,  he  (Crook)  ad- 
vanced towards  defendant,  and  threw  his  right  hand  behind 
him  like  he  was  going  to  get  something,  and  then  the  gun  fired 
and  both  fell."  The  defendant  also  examined  one  Brown  as  a 
witness  who  testified,  in  substance,  among  other  things,  that  he 
saw  the  deceased  about  sunrise  of  the  morning  of  the  killing, 
and  heard  him  say  that  he  would  kill  defendant,  if  hes  came  to 
town  that  day  ;  and  that  shortly  afterwards,  and  a  few  minutes 
before  the  killing,  witness  told  defendant  what  the  deceased  had 
said,  and  "  told  him  he  had  better  look  out."  Testimony  was 
also  offered  by  the  defendant  tending  to  show  that  the  deceased 
had  a  pistol  in  his  pocket,  and  that  he  had  his  hand  on  it,  when 
he  was  killed.  It  was  not  shown  that  the  deceased  made  any 
effort  to  use  any  one  of  the  rifles  which  he  had  carried  to  the 
hotel. 

The  State  was  allowed,  against  defendant's  objection,  to, 
prove  by  one  Lee,  a  deputy  sheriff,  a  confession  made  to  him 
by  the  defendant,  upon,  in  substance,  the  following  prelimina- 
ry proof :  When  the  defendant  rode  off  in  the  direction  of  his 
home  after  killing  Crook,  several  armed  persons  followed  for 
the  purpose  of  arresting  him.  Three  of  the  number  found 
him  in  a  field  near  his  house,  about  two  miles  from  Jacksonville, 
with  his  gun,  and  drew  their  guns  on  him.  About  this  time 
the  witness  Lee  and  others  came  up,  and  the  defendant  said  to 
him:  "You  are  an  oflScer  and  a  gentleman.  Don't  let  these 
men  hurt  me."  He  was  arrested  by  Lee  without  resistance, 
and  carried  back  to  Jacksonville,  he  and  Lee  riding  in  a  buggy, 
with  some  of  the  crowd  in  the  rear  and  some  in  front.  After 
going  a  short  distance  the  witness  said  to  the  defendant :  "  I  am 
sorry  you  have  got  into  trouble  ; "  and  thereupon  the  defendant 
made  the  confession  which  was  as  follows:  "The  defendant 
said  he  had  done  wrong ;  that  he  expected  they  would  hang 
him  or  penitentiary  him,  and  that  he  did  not  care  a  d — n  which  ; 
that  he  did  not  intend  to  employ  a  lawyer ;  and  that  he  had 
consulted  his  family  about  it  last  night,  and  it  was  all  right." 
He  also  said  in  the  same  conversation  that  "Seab  Crook  [the 
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deceased]  had  beat  him  up  and  broke  two  of  his  ribs,  and  that 
he  was  an  old  man."  It  was  also  shown  that  no  threats  or  in- 
ducements were  made  against,  or  offered  to  the  defendant  be- 
fore he  made  the  confession.  To  the  ruling  of  the  court  on  the 
admissibility  of  the  confession  the  defendant  excepted. 

The  defendant  also  reserved  exceptions  to  the  refusal  of  the 
court  to  allow  one  of  his   witnesses  to  answer  the  following 

?uestions :  (1)  "  State  whether  or  not  you  saw  Crook  have  de- 
endant  in  custody  on  Monday  evening  before  the  killing ; "  (2) 
"  Did  you  see  Crook  strike  DeArman  on  that  Monday  even- 
ing ; "  (3)  "  Did  you  see  Crook  kick  DeArman  into  the  cala- 
boose that  evening ; "  (4)  "  Was  there  or  not  for  many  years  a 
family  feud  between  Crook's  family  "  and  that  of  the  defend- 
ant, l^umerous  other  exceptions  M'ere  reserved  by  the  defend- 
ant to  the  rulings  of  the  court  on  questions  of  evidence.  The 
facts  touching  those  discussed  by  this  court  are  sufficiently 
stated  in  the  opinion. 

Several  exceptions  were  reserved  by  the  defendant  to  parts 
of  the  general  charge  of  the  court ;  and  among  them  were  the 
following :  6.  "  If,  under  these  rules,  you  find  from  the  evi- 
dence that  the  homicide  was  not  in  self-defense,  then  evidence 
— if  there  be  such — of  threats  previously  made  by  Crook  against 
the  defendant,  and  evidence  of  Crook's  bad  character  for  peace 
and  quiet  can  afford  no  palliation  or  extenuation  of  the  offense." 
1.  In  substance,  that  if  the  jury  find  that  the  killing  was  in 
self-defense,  or  if  from  the  evidence  they  have  a  reasonable 
doubt  as  to  whether  or  not  the  killing  was  in  self-defense,  they 
should  look,  in  connection  with  the  other  evidence,  to  the  evi- 
dence in  relation  to  Crook's  bad  character  as  a  dangerous,  blood- 
thirsty, revengeful,  overbearing,  reckless  man,  or  his  general 
character  for  peace  and  good  order,  and  to  any  evidence  of 
threats  previously  made  by  Crook,  in  determining  the  real  or 
apparent  danger  to  DeArman,  impending  at  the  time  of  the 
killing,  and  the  real  or  apparent  necessity  for  slaying  Crook,  in 
order  to  save  himself  from  death  or  grievous  bodily  harm.  The 
general  charge  fails  to  instruct  the  jury  as  to  the  constituents 
of  manslaughter. 

The  defendant  also  duly  reserved  exceptions  to  the  rulings  of 
the  court  in  refusing  to  give  four  charges  requested  by  him. 
The  opinion  only  renders  it  necessary  to  set  out  the  first  of  these 
charges,  which  is  as  follows :  "  The  danger  that  will  excuse 
one  for  killing  another  need  not  be  real  or  actual.  It  may  now 
be  known  that  all  the  appearances  of  danger  were  false,  and 
Crook  never  intended  to  do  defendant  any  harm,  and  that  he 
did  not  have  a  pistol ;  yet,  if  the  jury  believe  from  all  the  evi- 
dence in  this  case,  that  the  appearances  of  danger  surrounding 
the  defendant  at  the  time  were  such  as  to  produce  a  reasonable 
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belief  in  the  mind  of  the  defendant,  that  his  life  was  in  danger, 
or  that  he  was  about  to  suffer  great  bodily  harm ;  and  that  there 
was  no  other  reasonable  means  at  the  time  open  to  the  defend- 
ant to  avoid  the  danger,  but  by  taking  Crook's  life — the  de- 
fendant being  without  fault  at  the  time — the  law  holds  him 
harmless,  and  the  jury  must  acquit  him,  although  Crook  may 
have  had  no  pistol."  The  second  charge  requested  by  the  de- 
fendant, and  refused,  also  embodied  instructions  on  the  doc- 
trine of  self-defense. 

At  the  request  of  the  State,  the  court  charged  the  jury,  inte7' 
«Zm,  as  follows :  1.  "When  life  is  taken  by  the  intentional 
use  of  a  deadly  weapon,  the  law  presumes  that  the  killing  was 
malicious,  unless  the  evidence  establishing  the  killing  also 
shows  circumstances  of  justification,  mitigation,  or  excuse, 
which  overturn  that  presumption."  4.  "  W  here  the  question 
of  self-defense  arises  from  the  evidence,  the  jury  can  not  con- 
sider evidence  of  threats  made  against  the  defendant  by  the  de- 
ceased prior  to  the  killing."  6.  "  When  a  defendant  sets  up 
self-defense  in  justification  or  excuse  of  a  killing,  the  burden  of 
proof  is  upon  him  to  show  to  the  jury  by  the  evidence,  that 
there  was  a  present,  impending  danger,  real  or  apparent,  to  life 
or  limb,  or  of  grievous  bodily  harm,  from  which  ^there  was  no 
^ther  probable  means  of  escape ;  and  the  slayer  must  not  have 
been  the  aggressor."  8.  "  If  the  evidence  fails  to"  show  that, 
at  the  time  of  the  shooting,  Crook  made  any  hostile  demonstra- 
tion towards  DeArman,  then  the  jury  can  not  consider  any  evi- 
dence of  threats  made  by  Crook  against  DeArman,  or  evidence 
of  Crook's  bad  character."  To  the  giving  of  these  charges  the 
defendant  separately  excepted. 

The  rulings  above  noted  are  here,  among  others,  assigned  as 
error. 

Denson  &  DisQUE,  and  Parsons  &  Parsons,  for  the  ap- 
pellant. (1)  Although  the  defendant  was  convicted  of  mur- 
der in  the  second  degree,  yet  an  erroneous  charge  upon  murder 
in  the  first  degree  will  operate  a  reversal.  Error  without  in- 
jury does  not  apply  in  Alabama  in  cases  of  this  magnitude. 
Mitchell  V.  State,  60  Ala.  28-35.  (2)  The  court  erred  in  re- 
fusing to  give  the  first  written  charge  of  the  defendant. —  Cross 
v.  State,  63  Ala.  40;  Jordan  v.  State,  11  Tex.  (Ct.  of  Ap.)  435.  (3) 
The  court  erred  in  refusing  to  give  the  second  charge  asked  by  de- 
fendant.— Bohannon  v.  State,  8  Bush.  482 ;  State  v.  Kennedy,  7 
Nev.  374 ;  Foster  v.  State,  11  Tex.  (Ct.  of  Ap.)  105  ;  Jordan  v. 
State,  Ih.  435;  Kendall  v.  State,  8  Tex.  (Ct.  of  Ap.)  577;  Erwin  v. 
State,  23  Amer.  Rep.  733;  Bu7iyan  v.  State,  26  Amer.  Rep.  52; 
Roscoe's  Cr.  Ev.  767,  et  seq;  Eiland  v.  State,  52  Ala.  332.  (4)  The 
presumption  of  malice  from  the  use  of  a  deadly  weapon  is  derived 
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from  the  common  law  ;  and  hence,  murder  in  the  second  degree 
in  Alabama  being  murder  at  common  law,  the  grade  of  murder 
that  is  presumed  from  the  use  of  such  weapon  is  murder  in  the 
second  degree.  The  law  never  presumes  a  killing  murder  in 
the  first  degree ;  but  the  presumption  that  is  indulged  from  the 
act  of  killing  is  murder  in  the  second  degree. —  Willis  v.  Com- 
monwealth^ 82  Gratt.  929 ;  SchlencTcer  v.  State^  9  Neb,  303 ; 
Preuit  V.  State,  5  Neb.  377  ;  Milton  v.  State,  6  Neb.  136  ;  Cases 
on  Self -Defence,  511;  State  v.  Evans,  65  Mo.  574;  State  v. 
Gassert,  65  Mo.  352.  (5)  The  court  erred  in  not  charging  the 
law  of  manslaughter.  There  was  sufficient  evidence  to  authorize 
such  a  charge.  This  being  true,  it  was  then  the  imperative  duty 
of  the  court  to  charge  on  the  law  of  manslaughter.  The  court, 
in  such  case,  has  no  right  to  assume  there  was  malice ;  this  is 
peculiarly  a  question  lor  the  jury. — 3  Wharton's  Grim.  Law, 
I  3163;  ^State  v.  Judge,  58  Ala.  407;  State  v.  Banh%  73  Mo. 
592  ;  State  v.  Branstetter,  65  Mo.  149 ;  Lane  v.  Cotnmonwealthy 
59  Pa.  St.  371.  (6)  There  was  manifest  error  in  refusing  to 
allow  the  defendant  to  ask  the  witnesses,  Bush  and  others,  ex- 
amined by  the  State  for  the  purpose  of  showing  that  the  de- 
ceased had  a  good  character  for  peace  and  quiet,  on  cross-ex- 
amination. Hie  several  questions  propounded  to  them,  for  the 
purpose  of  testing  their  knowledge  of  such  character. — Ingrarji 
V.  State,  67  Ala.  67 ;  1  Best  on  Ev.  §  261 ;  22  Ala.  39.  (7) 
The  court  erred  in  admitting  the  confession  testified  to  by  the 
witness  Lee. — Brister  v.  State,  26  Ala.  107 ;  Aiken  v.  State,  35 
Ala.  399 ;  Young  c&  Griffin  v.  State,  68  Ala.  569.  (h)  The 
court  erred  in  requiring  the  defendant  to  incorporate  into  the 
question  propounded  to  Thomas  Pelham,  as  to  the  character  of 
the  deceased  for  violence,  the  terms  "  quarrelsome,"  "  revenge- 
ful," "turbulent,"  and  "dangerous."  A  man  may  be  of  bad 
character  for  peace  and  quiet,  generally  known  to  be  so  ;  and 
yet,  he  may  not  be  generally  known  as  a  revengeful,  quarrel- 
some, turbulent,  and  dangerous  man.  (9)  Other  points  raised 
by  the  record,  but  not  passed  on  by  this  court,  discussed. 

H.  C.  Tompkins,  Attorney-General  for  the  State.     (No  brief 
came  to  the  hands  of  the  reporter.) 

STONE,  J. — The  defendant  was  indicted  for  murder,  and 
convicted  of  murder  in  the  second  degree.  This  was  an  ac- 
quittal of  murder  in  the  first  degree,  and  the  prisoner  can  not 
again  be  tried  for  that  highest  grade  of  felonious  homicide. 
In  Mitchell  V.  State,  60  Ala.  26,  we  defined  the  constituents  of 
murder  in  the  first  degree,  and  drew  the  distinction  between 
that  and  murder  in  the  second  degree.  We  adhere  to  what  we 
there  said,  and  will  not  repeat  it.  We  will  not  consider  any 
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questions  raised  by  this  record,  relating  to  murder  in  the  first 
degree.  In  any  future  trial  of  this  case,  all  distinction  between 
murder  in  the  first  degree  and  murder  in  the  second  degree 
will  be  wholly  immaterial  and  irrelevant.  If  the  defendant  is 
guilty  of  murder  at  common  law,  as  declared  in  our  rulings 
thereon,  and  if  it  is  proven  with  that  measure  of  proof  the 
law  exacts  in  criminal  cases,  then  the  jury  should  find  him 
guilty  of  murder  in  the  second  degree,  for  they  can  go  no 
higher.  In  such  finding,  they  must  fix  the  duration  of  im- 
prisonment in  the  penitentiary,  not  less  than  ten  years. 

It  is  objected  in  behalf  of  the  accused,  that  the  Circuit  Court 
should  have  instructed  the  jury  as  to  the  constituents  of  man- 
slaughter, and  that  the  failure  to  do  so  is  an  error  of  which  ap- 
pellant can  complain.  There  are  two  answers  to  this  :  First, 
if  the  accused  deemed  the  instructions  not  full  enough  on  any 
point,  he  should  have  asked  specific  instructions ;  and  failing.to 
do  so,  we  can  not  consider  the  question  ;  second,  the  bill  of 
exceptions  purports  to  set  out  all  the  evidence,  and  we  fail  to 
discover  any  testimony  tending  to  show  the  offense,  if  any  was 
committed,  was,  or  could  be,  manslaughter.  The  defendant 
was  either  guilty  of  murder,  or  he  slew  the  deceased  in  self- 
defense.  One  phase  of  the  testimony  tends  to  prove  a  most 
causeless  murder.  If  the  jury  are  convinced  beyond  -all  reason- 
able doubt,  that  this  version  i^  the  true  one,  then  the  defendant 
should  be  pronounced  guilty  of  murder.  On  the  other  hand, 
there  is  other  testimony  tending  to  show  that  the  first  hostile 
demonstration  was  made  by  the  deceased.  If  the  jury  believe 
the  defendant  did  not  provoke,  or  bring  on  the  difficulty  ;  that 
he  approached  the  piazza,  on  which  deceased  was  standing,  in  an 
orderly  and  peaceful  manner;  that  deceased  replied  to  him  angrily 
or  insultingly,  advanced  towards  him,  and  placed  his  hand  upon, 
or  in  the  direction  of  his  pistol-pocket,  in  such  manner  as  to  in- 
dicate to  a  reasonable  mind  that  his  purpose  was  to  draw  and 
fire ;  then  the  defendant  was  authorized  to  anticipate  him,  and 
fire  first ;  and  the  rule  would  not  be  varied,  if  it  should  turn  out 
the  deceased  was  in  fact  unarmed.  The  rule  of  self-defense  in 
such  cases  is,  that  persons  may  and  must  act  on  the  reasonable 
appearance  of  things  ;  for  the  law  of  self-preservation  would  be 
very  incomplete,  if  persons  thus  menaced  were  required  to 
wait  until  the  weapon  was  presented,  ready  for  deadly  execu- 
tion. The  danger,  however,  must  be  real,  or  so  manifestly  ap- 
parent, as  to  create  a  reasonable  belief  of  present  impending 
peril  to  life  or  limb ;  and  the  accused  must  not  have  been  in- 
strumental in  provoking  or  bringing  it  on. — Ingram  v.  StaU, 
67  Ala.  67;  Leonard  v.  State,  QQ  Ala.  461 ;  Cross  v.  State,  63 
Ala.  40.  So,  if  the  accused  approached  the  deceased  for  the 
purpose  of  bringing  on  a  difficulty  with  him,  or  had  previously 
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formed  the  design  of  taking  his  life,  then  the  plea  of  self-de- 
fense is  unavailing.  If  the  accused,  with  no  intention  of  bring- 
ing on  a  difficulty,  approached  the  deceased  in  a  peaceable  man- 
ner, and  the  deceased  made  the  first  hostile  demonstration,  by 
drawing,  or  attempting  to  draw  a  weapon,  or  by  appearing  to 
do  so,  under  the  rules  declared  above ;  and  if  the  accused  was  in 
such  proximity  to  the  deceased  as  to  render  it  hazardous  to  at- 
tempt flight ;  or  if  the  assault  was  with  a  deadly  weapon,  and 
was  open  and  direct,  and  in  perilous  proximity,  then  the  law 
would  not  require  the  accused  to  endanger  his  safety  by  at- 
tempted ^ight.Sto7'e]/  V.  State,  ante  p.  329.  The  law  is  a  reason- 
able master,  and  has  equal  regard  for  every  human  life  under 
its  jurisdiction.  It  recognizes  love  of  life  as  a  natural  and  legit- 
imate sentiment ;  and  while  it  can  not  be  moulded  or  controlled 
by  notions  of  chivalry,  it  permits  every  one  who  is  without 
fault,  and  who  has  adopted  every  reasonably  safe  expedient  to 
avert  the  necessity,  to  take  the  life  of  his  assailant,  rather  than 
to  lose  his  own.  The  Divine  law  does  not  require  us  to  love 
our  neighbor  better  than  ourselves. 

In  Hadley  v.  State,  55  Ala.  31,  we  said:  "The  law  pre- 
sumes malice  from  the  use  of  a  deadly  weapon,  and  casts  on 
the  defendant  the  omts  of  repelling  the  presumption,  unless  the 
evidence  which  proves  the  killing  shows  also  that  it  was  done 
without  malice."  In  other  words,  the  burden  of  proving  that 
a  homicide  was  committed  in  self-defense  rests  on  the  defend- 
ant, unless  it  can  be  deduced  from  the  facts  and  circumstances 
which  prove  the  killing.     We  adhere  to  that  doctrine. 

Thomas  Pelham  testified  for  defendant  that  the  deceased.  Crook, 
outside  of  his  friends,  was  regarded  as  a  turbulent  and  dangerous 
man.  He  had  testified  he  knew  Crook's  general  character  for 
peace.  The  court  thereupon,  on  motion  of  the  prosecution, 
"required  the  defendant  to  incorporate  in  the  question  as  to 
Crook's  character  the  words  "  blood-thirsty,"  "  quarrelsome," 
"turbulent,"  "  revengeful,"  and  "  dangerous."  We  are  not 
sure  we  understand  this  ejcception.  If  the  court  instructed  the 
counsel  that  he  could  not  interrogate  the  witness  as  to  Crook's 
character  for  violence,  unless  he  asked  him  whether  or  not  he 
had  the  character  of  being  "blood-thirsty,  quarrelsome,  tur- 
bulent, revengeful  and  dangerous,"  then  the  rule  w^as  too  exact- 
ing. A  man  may  have  a  bad  character  for  peacefulness,  with- 
out possessing  all  the  vicious  qualities  enumerated.  There  are 
degrees  in  a  quarrelsome,  or  turbulent  character,  and,  the  proper 
predicate  of  knowledge  being  laid,  counsel  should  be  free  to 
ask  such  legal  questions  as  he  may  elect  to  ask. 

W.  F.  Bush  and  others,  rebutting  witnesses  for  the  State, 
had  testified  that  Crook's  character  for  peace  and  quiet  was 
good.     They  were  then  asked  whether  they  had  not  heard  of 
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several  enumerated  acts  of  violence  done  by  Crook.  The  wit- 
nesses were  not  allowed  to  answer  tliese  questions.  In  this  the 
Circuit  Court  erred.  Character,  in  this  connection,  is  the  esti- 
mate which  the  public  places  on  the  person,  the  subject  of  the 
inquiry ;  his  reputation.  When  a  witness  is  called  to  testify  in 
regard  to  it,  he  must  not  speak  of  or  from  his  individual  knowl- 
edge of  the  acts  or  conduct  of  the  person  inquired  about.  His 
reputation  or  standing,  whether  good  or  bad,  is  the  matter  to 
be  deposed  to.  Character  is  the  estimation  in  which  one  is  held 
by  the  public  who  know  his  standing.  Thus,  one  may  have  the 
reputation  of  being  peaceable  or  quarrelsome,  harmless  or 
dangerous  and  blood-thirsty,  truthful  or  the  contrary,  honest  or 
dishonest.  A  witness,  having  knowledge* of  this  estimate  in 
which  such  person  is  held  by  the  public,  may  testify  as  to  his 
reputation  or  character,  although  he  may  have  no  personal 
knowledge  that  he  is  peaceable,  truthful,  honest,  or  the  contrary. 
On  cross-examination  a  witness  as  to  character  may  be  interro- 
gated as  to  the  foundation  of  his  opinion.  And,  as  character 
manifests  itself  by  the  manner  in  which  one  is  esteemed, 
spoken  of,  or  received  in  society,  it  is  always  permissible,  on 
cross-examination,  to  ascertain  the  extent  of  the  witness'  infor- 
mation, and  the  data  from  which  he  draws  his  conclusion.  The 
weight  of  such  testimony  must  depend  largely  on  the  reason- 
ableness of  the  conclusion  the  witness  draws  from  the  premises 
as  he  may  depose  to  them. — Ingram,  v.  State,  67  Ala.  6T. 

As  we  have  heretofore  said,  there  was  some  testimony  tend- . 
ing  to  show  that  immediately  preceding  the  killing  Crook  made 
a  hostile  demonstration  by  moving  towards  the  defendant,  and 
moving  his  right  hand  towards  his  hip  pocket.  If  the  move- 
ment forward  indicated  a  hostile  purpose,  and  if  the  jury  be- 
lieve, as  fact,  that  Crook  did  tirst  make  a  movement  as  if  to 
draw  a  pistol,  or  if  the  testimony  generates  a  reasonable  doubt 
whether  or  not  Crook  first  made  such  movement  as  if  to  draw, 
then  the  defendant  should  not  be  convicted  of  murder,  unless 
they  lind  he  had  previously  made  up  his  mind  to  take  Crook's 
life,  or  that  he  sought  or  provoked  the  altercation.  Previously 
formed  design  on  defendant's  part,  or  any  step  taken  to  bring 
on  the  difficulty,  if  found  to  exist,  will  deny  to  him  the  right  to 
the  plea  of  self-defense.  In  this  connection,  the  testimony  of- 
fered to  prove  the  violent  or  dangerous  character  of  the  de- 
ceased, if  believed,  should  be  considered.  On  all  doubtful 
questions  as  to  who  was  the  aggressor,  the  violent  or  blood- 
thirsty character  of  the  deceased,  if  such  be  his  character,  en- 
ters into  the  account.  More  prompt  and  decisive  measures  of 
defense  are  justified,  when  the  assailant  is  of  known  violent  and 
blood-thirsty  nature.  But  this  principle  is  confined  to  defensive 
measures.     It  furnishes  no  excuse  or  palliation  for  aggressive 
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action,  nor  when  the  ditficulty  is  brought  on,  or  sought  by  the 
accused.  The  principles  we  have  just  announced  liave  refer- 
ence to  the  clauses  of  the  general  charge,  which  are  made  the 
6th  and  7tli  exceptions  of  the  defendant.  They  should  be 
modified  according  to  these  views.  Let  us  not  be  misunder- 
stood. If  tiie  accused  had  the  previously  formed  design  to  take 
Crook's  life,  and  carried  it  into  effect  pursuant  thereto,  or  if 
he  provoked  the  difficulty,  then  Crook's  character  for  violence, 
no  matter  how  clearly  proved,  will  avail  him  nothing. 

In  what  we  have  said,  we  have  declared  the  law  in  reference 
to  both  pliases  of  the  testimony.  This  it  is  the  duty  of  the 
court  to  do,  no  matter  what  he  may  conceive  to  be  the  relative 
weight  of  the  testimony  on  the  opposing  sides.  With  that  he 
has  nothing  to  do.  The  jury  alone  pronounce  on  the  weight  of 
testimony,  and  under  their  solemn  oaths  render  their  verdict, 
a(!cording  to  their  findings  of  fact,  and  the  law  as  declared  to 
them  by  the  court. 

We  decline  to  consider  the  exception  numbered  1  to  the 
general  charge,  but  leave  that  question  open,  as  no  inquiry  of 
murder  in  the  first  degree  will  arise  on  another  trial.  It  affirms 
that  murder,  intentionally  committed  pursuant  to  a  form  design 
to  take  life,  is  the  equivalent  of  a  willful,  deliberate,  malicious 
and  premeditated  killing,  and  falls  within  the  first  degree.  We 
are  not  pi-epared  to  say  this  is  error,  but  we  need  not  decide  it. 
See  Mitchell  v.  State,  supra.  It  would  clearly  be  murder,  and 
we  do  not  understand  that  to  be  controverted.  That  is  enough 
for  this  case. 

We  do  not  think  the  Circuit  Court  erred  in  admitting  the 
confessions  testified  to  have  been  made  to  E.  G.  Lee,  while  he 
was  returning  with  the  prisoner  to  Jacksonville  after  the  arrest. 
'No  threats,  promises,  or  hostile  demonstration  was  made,  at  all 
calculated  to  induce  the  confessions,  made  as  they  were  testified 
to  have  been.  The  prisoner  evidently  looked  upon  Lee,  who 
had  him  in  custody,  as  his  protector,  and  we  fail  to  discover  in 
the  circumstances  any  evidence  of  threats  made,  or  inducements 
held  out,  which  could,  in  the  slightest  degree,  induce  the  con- 
fession alleged  to  have  been  made.  According  to  the  evidence, 
the  confession  was  voluntary. 

The  first  charge  asked  by  defendant  asserts  a  correct  propo- 
sition of  law,  and  should  have  been  given.  The  second  charge 
asked  contains,  as  one  of  its  postulates,  that  "Crook  advanced  in 
the  direction  of  the  defendant  with  a  gun  or  guns."  The  tes- 
timony tends  to  show  the  guns  were  standing  in  the  hall  of  the 
hotel,  and  there  is  no  testimony  that  Crook  then  had  a  gun  or 
guns.  This  charge  was  rightly  refused  for  this  reason,  if  for 
no  other. — Tyree  v.  Lyon,  67  Ala.  1 ;  1  Brick.  Dig.  338,  §  41. 
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Defendant's  charges  3  and  4  relate  to  murder  in  the  first  degree, 
and  need  not  be  considered. 

The  4th  charge  given  at  the  instance  of  the  State  was  mis- 
leading, and  should  not  have  been  given.  True,  previous 
threats  do  not  make  out  the  plea  of  self-defense.  There  must 
be  an  actual  or  apparent  present,  impending  peril  to  life  or 
limb,  either  so  menacing  as  to  render  any  attempt  at  escape  but 
an  increase  of  the  peril,  or  such  peril  as  can  not  reasonably  be 
otherwise  avoided,  before  life  can  be  taken,  even  by  one  who  is 
without  fault  in  the  pi-emises.  But  previous  tlireats,  if  proved, 
and  known  to  the  actor,  should  be  weighed  by  the  jury,  in  de- 
termining whether  the  accused  acted  under  the  reasonable  con- 
viction of  present,  imminent  peril.  Of  themselves,  threats 
previously  made  are  insufficient ;  but  they  should  be  M'eighed 
with  other  acts  indicating  hostility,  in  determining  whether  the 
fatal  act  was  done  under  the  reasonable  and  honest  conviction 
that  its  perpetration  was,  then  and  there,  necessary  to  save  the 
accused  from  the  loss  of  his  life,  or  from  sulfering  grievous 
bodily  harm.  But  this  doctrine  must  be  taken  with  what  is 
said  above.  If  the  accused  sought  or  provoked  the  difficulty, 
or  if  he  availed  himself  of  it  as  a  pretext  for  executing  a  design 
previously  formed  to  commit  the  homicide,  then  this  would  not 
be  self-defense,  but  murder.  The  8tli  charge  given  declares  the 
correct  rule  as  to  when  previous  threats  are  to  exert  no  intluence 
with  the  jury. 

The  6th  charge  given  omits  one  qualifying  clause.  True, 
self-defense,  as  a  rule,  must  be  proved  by  the  defendant.  In 
other  words,  the  onus  is  on  him  to  make  it  good.  But  the  rule 
has  an  exception.  If  the  testimony  whicli  proves  the  homi- 
cide, proves  also  its  excuse  or  justification,  then  the  burden  is 
not  shifted,  and  the  defendant  need  introduce  no  proof. 

There  are  many  exceptions  in  this  case,  and  every  step  in  the 
contest  seems  to  have  been  severly  combatted.  We  have  found 
no  errors,  save  those  above  pointed  out. 

Reversed  and  remanded.  Let  the  accused  remain  in  custody, 
until  discharged  by  due  course  of  law. 


Hx  parte  The  State  of  Alabama. 

Application,  hy  Attorney- General  for  Mandaiminto  compel  the 
Circuit  Court  to  re-instate  Criminal  Cause  on  Docket. 

1.     Removal  of  causes  from  State  to  Federal  courts ;  Section  641  of  U. 
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S.  Revised  Statutes  construed. — Section  641  of  the  Revised  Statutes  of  the 
United  States,  providing  for  the  removal  into  the  Federal  courts  of  civil 
suits  or  criminal  prosecutions  commenced  in  a  State  court  against  any 
person  who  is  denied,  or  can  not  enforce  therein  any  right  secured  to 
him  by  any  law  providing  for  the  equal  civil  riehts  of  citizens  of  the 
United  States,  etc.,  was  intended  only  to  afford  protection  against  an  in- 
fringement of  the  equal  rights  of  citizens  of  the  United  States  by  State 
action,  and  by  that  action  alone;  and  does  not  refer  "  to  other  obstruc- 
tions of  right,  such  as  personal  or  class  prejudice,  or  political  feeling  and 
the  like.'*' 

2.  Same. — Hence,  the  existence,  in  the  locality  in  which  an  indict- 
ment for  crime  may  be  found  against  a  colored  person,  of  a  sentiment 
and  prejudice  hostile  to  him  because  of  his  race  and  color,  is  not  a  cause, 
under  that  statute,  for  the  removal  of  the  indictment  for  trial  from  the 
State  to  the  Federal  court. 

3.  Same  ;  jurisdiction  of  State  court  not  ousted  by  the  mere  filing  of  an 
application  for  removal. — The  jurisdiction  of  the  State  court  is  not  ousted 
by  a  mere  application  for  the  removal  of  a  cause,  civil  or  criminal,  pend- 
ing therein,  to  a  Federal  court ;  but  it  is  only  when  the  application  is  in 
proper  form,  conforms  to  the  act  of  Congress  authorizing  the  removal, 
and  states  facts  bringing  the  case  within  the  provisions  of  the  act,  that 
it  becomes  the  duty  of  the  State  court  to  yield  obedience  to  the  para- 
mount law,  and  to  cease  the  exercise  of  its  original  jurisdiction. 

4.  Same  ;  jurisdiction  of  State  court  to  pass  on  application  for  removal. 
The  State  court,  in  such  case,  has  an  unquestioned  jurisdiction  to  deter- 
mine, upon  the  application  for  the  removal,  whether  a  case  was  thereby 
presented  which  required  that  it  should  cease  jurisdiction  and  transmit 
the  cause  to  the  Federal  court  for  final  trial ;  but  its  determination  of 
that  question  is  subject  to  the  jurisdiction  and  judgment  of  the  Federal 
court,  when  the  case  finds  its  way  into  that  court. 

5.  Same ;  jurisdiction  of  Federal  court  to  pass  on  question  of  removal ; 
effect  of  its  determination. — When  the  case  has  been,  by  the  order  of  the 
State  court,  transmitted  to  the  Federal  court,  upon'  that  court  devolves 
the  duty  of  determining  its  own  jurisdiction.  In  determining  this  ques- 
tion, it  is  not  concluded  or  affected  by  the  judgment  of  the  State  court 
having  original  jurisdiction ;  and  the  conclusion  of  the  Federal  court, 
that  the  application  does  not  give  it  jurisdiction,  and  its  judgment  re- 
manding the  cause  to  the  State  court,  is  binding  upon  the  latter  court. 

6.  Same ;  condition  of  cause  on  remandment  by  the  Federal  to  the  State 
court. — In  such  case,  the  Federal  court  not  having  acquired,  the  State 
court  could  not  lose,  jurisdiction  by  the  erroneous  order  of  removal ;  and 
hence,  when  the  cause  is  remanded  to  the  State  court,  it  is  in  the  same 
plight  and  condition  as  it  was  in,  when  the  order  of  removal  was  en- 
tered. 

7.  When  erroneous  order  of  removal  of  a  prosecution  pending  in  a  State 
court  to  Federal  court  does  not  operate  a  discontinuance. — Where  a  State 
court,  on  the  application  of  a  defendant  in  a  criminal  case  pending 
therein,  founded  on  Section  641  of  the  U.  S.  Rev.  Statutes,  erroneously 
entered  an  order  removing  the  cause  to  the  Federal  court,  and  afterwards 
that  court  declined  to  take  jurisdiction,  and  remanded  the  cause  to  the 
State  court,  the  failure  of  the  latter  court  to  proceed  in  the  prosecution, 
or  to  enter  continuances  or  other  orders  in  the  cause,  while  it  was  await- 
ing disposition  in  the  Federal  court,  and  until  that  court  made  the  order 
of  remandment,  does  not  work  a  discontinuance. 

Application  to  this  court  bv  the  Attorney-General  for  Man- 
damus to  the  Circuit  Court  of  Lawrence  county,  to  compel  the 
vacation  of  an  order  striking  a  criminal  cause  from  the  docket, 
and  its  restoration  thereon  for  trial. 
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The  facts  are  sufficiently  stated  in  the  opinion. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

W.  Cooper,  and  W.  P.  Chitwood,  contra. 

(No  briefs  came  to  the  hands  of  the  reporter.) 

BRICKELL,  C.  J. — The  facts  shown  by  the  transcripts  of 
records  accompanying  the  motion  are,  that  at  the  fall  term, 
1874,  of  the  Circuit  Court  of  Lawrence  county,  one  William 
Richardson  was  indicted  for  an  assault  with  intent  to  murder. 
At  the  fall  term,  1875,  he  presented  a  verified  petition,  stating 
that  he  was  a  man  of  color,  and,  because  of  a  hostile  public 
sentiment  and  prejudice,  he  could  not  in  that  court  obtain 
justice  and  the  equal  protection  of  the  laws ;  wherefore  he 
prayed  that  the  cause  be  removed  for  trial  to  the  Circuit  Court 
of  the  United  States,  sitting  at  Huntsville,  for  the  Northern 
District  of  Alabama.  Thereupon  an  order  was  entered,  re- 
moving and  transferring  the  cause  to  the  Federal  Court.  In 
that  court,  at  the  April  term,  1876,  a  judgment  was  entered, 
reciting  that  the  petitioner  appeared  by  his  counsel,  and  no 
prosecutor  appearing,  came  a  jury  who  returned  a  verdict  in 
favor  of  the  defendant  (the  petitioner),  and  "adjudging  that  he 
go  hence  without  day.  On  a  subsequent  day  of  the  same  term, 
an  order  was  entered  recalling  and  vacating  this  judgment  as 
having  been  improvidently  entered,  and  untrue  in  its  recitals, 
and  re-instating  the  cause  on  the  docket.  The  cause  was  from 
term  to  term  thereafter  continued,  the  defendant  appearing, 
until  the  fall  term,  1880,  when  an  order  was  entered,  remand- 
ing the  cause  to  the  Circtiit  Court  of  the  county  of  Lawrence. 
In  that  court,  subsequent  to  the  order  of  removal,  entered  at 
the  fall  term,  1875,  there  were  no  orders  or  proceedings  in  the 
cause  until  the  order  of  remandment  was  made,  when,  at  the 
spring  term,  1881,  there  was  an  order  of  continuance,  and  at 
the  fall  term,  1881,  the  defendant  not  appearing,  a  judgment 
nisi  was  entered  on  his  recognizance  against  him  and  his  bail. 
At  the  fall  term,  1882,  the  defendant  appeared  and  moved  that 
the  cause  be  stricken  from  the  docket,  because  of  the  order  of 
removal  and  the  proceedings  had  in  the  Federal  Court.  The 
motion  was  granted,  and  the  cause  was  stricken  from  the  docket. 
The  Attorney-General,  on  behalf  of  the  State,  now  moves  for  a 
mandamus,  to  compel  the  vacation  of  the  order  striking  the 
cause  from  the  docket  of  the  Circuit  Court,  and  its  restoration 
for  trial. 

It  is  declared  by  section  641  of  the  Revised  Statutes  of  the 
United  States,  that  civil  suits  or  criminal  prosecutions  com- 
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menced  in  any  State  court  against  any  person  who  is  denied  or 
can  not  enforce  in  the  judicial  tribunals  of  the  State,  or  in  the 
part  of  the  State  where  such  suit  is  pending,  any  right  secured 
to  him  by  any  law  providing  for  the  equal  civil  rights  of  citi- 
zens of  the  United  States,  or  of  all  persons  within  the  jurisdic- 
tion of  the  United  States,  may,  upon  the  petition  of  such  per- 
son, filed  in  the  State  Court,  at  any  time  before  the  trial,  or 
final  hearing  of  the  cause,  stating  the  facts  and  verified  by 
oath,  be  removed  for  trial  into  the  next  Circuit  Court  of  the 
United  States  to  be  held  in  the  district  where  it  is  pending, 
etc.  Upon  the  filing  of  such  petition,  it  is  declared,  all  fm*ther 
proceedings  shall  cease,  and  shall  not  be  resumed  except  as  is 
provided  for  in  the  statute.  The  first  material  inquiry  now 
presented  is,  whether  the  application  filed  in  the  Circuit  Court 
disclosed  a  case  or  a  state  of  facts  authorizing  a  removal  of  the 
prosecution,  arresting  the  jurisdiction  of  that  court,  and  trans- 
ferring jurisdiction  to  the  Circuit  Court  of  the  United  States. 
And  that  inquiry  resolves  itself  into  the  question,  whether  the 
existence,  in  the  locality  in  which  an  indictment  for  crime  may 
be  found  against  a  colored  j^erson,  of  a  sentiment  and  prejudice 
hostile  to  him  because  of  his  race  and  color,  the  laws  of  the 
State  securing  to  him  full  jDrotection  of  all  his  rights,  and  the 
State  through  none  of  its  agencies  denying  to  him  e(|ual  pro- 
tection under  the  Uws,  is  a  cause  for  removal  of  the  indictment 
for  trial  from  the  State  to  the  Federal  court.  The  question  is 
settled  negatively.  The  statute  was  intended  only  to  afford 
protection  against  an  infringement  of  the  equal  rights  of  citi- 
zens of  the  United  States  by  State  action,  and  by  that  action 
alone.  It  does  not  refer  "to  other  obstructions  of  right,  such  as 
personal  or  class  prejudice,  or  political  feeling  and  the  like." 
State  V.  Gaines,  2  Woods,  342 ;  Virginia  v.  Uives,  100  U.  S. 
313  ;  Thmnas  v.  State,  58  Ala.  365. 

The  petition  not  disclosing  a  cause  for  the  removal  of  the  prose- 
cution to  the  Federal  court,  the  order  of  removal  was  erroneous. 
And  if  subsequently  the  order  had  been  recalled  as  improvident, 
and  the  court  had  proceeded  as  if  it  had  not  been  made,  it  may 
be  that  its  proceedings  would  not  have  been  pronounced  void. 
The  jurisdiction  of  the  State  court  is  not  ousted  by  a  mere  ap- 
plication for  the  removal  of  a  civil  cause,  or  of  a  criminal  prose- 
cution to  a  Federal  court.  It  is  only  when  the  application  is 
in  proper  form,  conforms  to  the  act  of  Congress  authorizing  the 
removal,  stating  facts  bringing  the  case  within  the  provisions 
of  the  act,  that  it  becomes  the  duty  of  the  State  court  to  yield 
obedience  to  the  paramount  law,  and  to  cease  the  exercise  of  its 
original  jurisdiction.  It  may  err  either  in  determining  that  the 
application  presents  a  case  in  which  it  ought,  or  ought  not  to 
cease  its  original  jurisdiction ;  the  determination  is  subject  to 
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tlie  jurisdiction  and  sentence  of  tlie  Federal  court,  Avhen  tlie 
case  iinds  its  way  into  tliat  court.  The  Federal  court  must  de- 
termine its  own  jurisdiction,  and  whatever  it  may  determine  is 
the  law  of  the  court  of  the  State.  The  Circuit  Court  of  the 
State  had  unquestioned  jurisdiction  of  the  indictment  found  by 
its  own  grand  jury,  a  constituent  element  of  the  court,  and  liad 
as  unquestioned  jurisdiction  to  determine  u]3on  the  application 
of  tlie  accused,  whether  a  case  was  presented  which  required 
that  it  should  cease  jurisdiction  and  transmit  the  cause  for  final 
trial  to  the  Federal  court.  An  error  of  judgment  the  court 
could  commit  in  refusing,  or  in  granting  the  application  ;  the 
error  was  capable  of  correction.  The  prosecution  having  been 
by  the  order  of  removal  transmitted  to  the  Federal  court,  upon 
that  court  devolved  the  duty  of  determining  its  own  jurisdic- 
tion. .It  was  not  concluded  or  affected  by  the  sentence  of  the 
State  court  having  original  jurisdiction.  The  court  by  its  or- 
der of  remandment  having  determined  that  it  had  not  jurisdic- 
tion, and  that  order  remaining  unreversed,  and,  not  having  been 
reversed,  being  miimpeachable,  when  the  cause  reached  the 
State  court  again,  it  was  in  the  same  plight  and  condition  in 
which  it  was  when  the  erroneous  order  of  removal  was  entered. 
The  removal  to  the  Federal  court  not  being  authorized  by  law, 
the  case  not  being  of  the  class  in  which  by  removal  that  court 
could  acquire  jurisdiction,  the  only  order  or  judgment  it  could 
pronounce,  which  is  of  legal  validity,  was  the  order  or 
judgment  of  remandment.  The  Federal  court  not  acquiring, 
the  State  court  could  not  lose  jurisdiction. — Akeiiy  v.  VUlas, 
24  Wis.  165 ;  1  Amer.  Rep.  166. 

The  failure  of  the  State  court  to  proceed  in  the  prosecution 
while  it  was  awaiting  disposition  in  the  Federal  court,  and  un- 
til that  court  made  the  order  of  remandment,  did  not  work  a 
discontinuance.  A  discontinuance  at  common  law  was  defined 
as  a  gap  or  chasm  in  the  proceedings  occurring  after  suit  brought. 
It  was  a  failure  to  continue  the  cause  regularly  from  term  to 
term,  and  if  there  were  any  lapses,  or  want  of  continuances,  the 
parties  were  out  of  court.  The  plaintiff  having  left  a  gap  or 
chasm  in  the  proceedings,  the  defendant  was  not  under  the 
duty  of  further  attendance  upon  the  court.  In  its  strictness  it 
never  obtained  in  our  practice,  and  is  inconsistent  with  the 
practice  of  continuing  causes  by  a  general  order,  and  with  the 
presumption  of  continuances,  though  not  entered  until  the  re- 
cord shows  the  cause  has  been  disposed  of  otherwise.  There 
must  here  be  some  positive  action  by  the  plaintiff,  by  which  a 
cause  is  tak^n  from,  and  remains  off  the  docket  of  the  court,  to 
work  a  discontinuance. — Drinkard  v.  The  State,  20  Ala.  9 ; 
Ex  parte  Remson.  31  Ala.  270.  The  order  of  removal  being 
improvident,  though  the  cause  was  not  regularly  continued  on 
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the  docket  of  the  State  court,  a  discontinuance  was  not  pro- 
duced. The  case  could  not  be  lost  in  its  passage  between  the 
two  courts. — GermamaFire  Ins.  Co.  v.  Francis,  52  Miss.  457. 
Upon  the  case  as  now  presented,  we  are  of  opinion  the  order  of 
removal  made  by  the  Circuit  Court  of  the  State  was  erroneous 
and  improvident ;  its  only  effect  was  the  declination  of  the  court 
for  the  time  to  proceed  further ;  and  when  the  error  of  the  or- 
der was  ascertained  and  declared  hy  the  sentence  of  the  Federal 
court  remanding  the  cause,  it  was  the  duty  of  tlie  State  court 
to  receive  jurisdiction,  and  proceed  as  if  the  erroneous  order 
had  not  been  made.  In  .the  case  last  cited,  it  is  said :  "  An 
order  for  removal  in  a  cause  not  embraced  by  act  of  Congress 
is  void,  and  has  no  effect  in  legal  contemplation,  and  although 
its  practical  effect  may  be  an  interruption,  improperly,  of  the 
prosecution  of  the  cause  in  the  State  court,  the  cause  is  to  be 
considered  as  having  been  all  the  time  pending  in  the  State 
court,  which  delayed  to  see  if  the  United  States  court  would 
take  jurisdiction,  and,  finding  it  would  not,  proceeds  to  try  the 
case  thus  remitted  to  it  as  though  no  interruption  had  occurred." 
The  Circuit  Court  erred  in  striking  the  cause  from  the 
docket,  and  a  rule  nisi  must  issue  directed  to  the  judge  presid- 
ing, requiring  him  to  show  cause  why  a  peremptory  mandamus 
should  not  issue. 


Pilgreen  v.  The  State. 

Indictm£nt  for  Sale  of  Spvrituous,  Vinous  or  MaU  Liquors 
contrary  to  Local  Statute. 

1.  Contract  of  sale  of  specific  chattels  ;  when  complete. — A  sale  of  spe- 
cific chattels  in  the  possession  of  the  seller  is  complete,  and  the  title 
passes  to  the  purchaser,  when  the  parties  agree  upon  the  terms  of  sale, 
although  the  actual  possession  may  not  pass,  and  the  purchaser  may  not 
be  entitled  to  it,  until  he  pays  the  price,  or  perforpas  some  other  like  stip- 
ulation. 

2.  Sanu  ;  delivery  to  common  carrier. — A  delivery  of  goods  to  a  car- 
rier for  the  buyer,  in  accordance  with  his  specific  request,  is  a  delivery  to 
the  buyer. 

3.  Saine ;  relation  of  the  common  carrer  to  the  parties. — When  goods 
are  forwarded  through  an  express  company,  by  instructions  of  the  pur- 
chaser, marked  "  C.  0.  D.,"  the  carrier  is  the  agent  of  the  purchaser  to 
receive  the  goods  from  the  seller,  and  the  agent  of  the  seller  to  collect  the 
price  from  the  purchaser ;  and  the  sale  is  complete  when  the  goods 
are  delivered  to  the  carrier. 

4.  Local  statute  prohibiting  sale  of  intoxicating  liquors  ;  when  sale  not 
violative  of. — A  sale,  tx)  be  in  violation  of  a  local  statute,  making  it  un- 

. lawful  "  to  sell,  etc.,  spirituous,  vinous,  or  malt  liquors,"  within  a  desig- 
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nated  locality,  must  be  made  in  that  locality;  and  hence,  a  sale,  passing 
the  title,  made  in  a  different  locality,  where  the  liquor  is  set  apart  and 
delivered  to  an  express  company,  to  be  by  it  transported  into  the  terri- 
tory covered  by  the  statute,  and  there  delivered  to  the  buyer,  is  not  with- 
in the  words  or  spirit  of  the  statute,  although  the  liquor  is  sent  "  C.  0. 
D.,"  by  instructions  of  the  buyer,  and  he  pays  the  price  therefor  on  de- 
livery. 

Appeal  from  Shelby  Circuit  Court. 

Tried  before  Hon.  Samuel  H.  Sprott. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Cobb,  Wilson  &  Wilson,  and  Bowden  &  Knox,  for  appel- 
lant.    (No  brief  came  to  the  hands  of  the  reporter.) 

H.  C.  Tompkins,  Attorney-General,  for  the  State.  The  title 
to  the  liquor  sold  never  passed  out  of  Pilgreen  until  its  delive- 
ry, at  Columbiana,  to  the  consignee.  The  expressman  was  the 
agent  of  defendant  for  the  delivery  of  the  liquor  and  collec- 
tion of  the  price.  If  any  damage  had  been  done  to  it,  or  if  it  had 
been  lost  in  the  possession  of  the  carrier,  Pilgreen  alone  could 
have  maintained  an  action  for  such  loss  or  injury. — Hutchinson 
on  Carriers,  §§  389-94. 

BRICKELL,  C.  J. — The  indictment  was  found,  and  the  con- 
viction had,  under  a  special  statute,  rendering  it  unlawful  "  to 
sell,  give  away,  or  otherwise  dispose  of  any  spirituous,  vinous, 
or  malt  liquors,  or  intoxicating  bitters  within  five  miles  of  the 
Methodist,  Baptist,  or  Presbyterian  churches  of  Columbiana," 
and  in  other  designated  localities. — Pamph.  Acts,  1880-81,  p. 
148.  The  facts  of  the  case  were  undisputed,  and  were  agreed 
upon  by  the  solicitor  representing  the  State,  and  by  the  de- 
fendant and  his  counsel.  The  defendant  was  a  licensed  whole- 
sale and  retail  dealer  in  spirituous,  vinous  and  malt  liquors,  en- 
gaged in  and  doing  business  at  Calera,  a  town  in  Shelby  county, 
twelve  miles  from  the  town  of  Columbiana,  the  county  site. 
He  received  by  mail  an  order  from  one  Dollar,  requesting  that 
he  would  send  to  him  at  Columbiana  a  half-gallon  of  whiskey, 
by  the  Southern  Express  Company,  a  common  carrier  between 
Columbiana  and  Calera,  marked  C.  O.  D.  These  letters  im- 
ported that  it  was  the  duty  of  the  express  company  to  receive 
the  price  on  delivery  of  the  whiskey.  The  defendant  filled  the 
order  at  Calera,  there  delivered  the  whiskey  to  the  express  com- 
pany, and  by  the  company  it  was  delivered  to  Dollar  at  Colum- 
biana, where  he  paid  the  price  and  all  charges  to  the  company, 
from  whom  the  defendant  received  the  price  at  Calera.  In- 
structions were  given  and  refused;  these  we  do  not  consider  sepa- 
rately or  critically.  The  case  was  really  before  the  Circuit  Court 
as  if  the  jury  had  made  a  special  finding  of  these  facts,  leaving 
24 
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the  court  to  render  judgment  upon  tliem.  The  effect  of  the 
instructions  given  was,  that  Columbiana  was  the  place  of  sale, 
and  that  it  was  a  violation  of  the  statute. 

These  instructions  proceeded  probably  on  the  hypothesis,  that 
the  sale  was  not  complete,  until  there  was  a  delivery  of  the 
whiskey  at  Columbiana,  and  the  price  there  paid  by  the  pur- 
chaser to  the  express  company.  A  sale  is  defined  by  Mr.  Ben- 
jamin, as  "  a  transfer  of  the  absolute  or  general  property  in  a 
thing  for  a  price  in  money."  In  Falls  v.  Gaithei\  9  Port.  605, 
this  court  adopted  the  definition,  or  rather  description  of  the 
contract  as  given  by  Ch.  Kent  :  "  A  transfer  of  chattels  from 
one  person  to  another  for  a  valuable  consideration,  and  three 
things  are  requisite,  viz  :  The  thing  sold,  which  is  the  object  of 
the  contract ;  the  price,  and  the  consent  of  the  contracting  par- 
ties." Upon  all  sales  of  specific  goods  in  the  possession  of 
the  vendor,  the  contract  is  complete  when  the  buyer  and 
seller  agree;  the  property  in  the  goods  then  passes  to  the 
buyer,  and  the  risk  of  loss  by  accident,  or  from  any  other 
cause  than  the  fault  or  negligence  of  the  seller,  is  cast  upon 
the  buyer  as  an  incident  of  ownership,  though  actual  pos- 
session may  not  pass,  and  he  may  not  be  entitled  to  it  until 
he  pays  the  price,  or  performs  some  other  like  stipulation, — 1 
Parsons  on  Contracts  (6th  Ed.),  525.  An  illustration  given 
in  some  of  the  books  is,  "  if  a  man  sells  his  horse  for  money, 
though  he  may  keep  him  until  he  is  paid,  yet  the  property 
of  the  horse  is  in  the  bargainor  or  buyer."  When  buyer 
and  seller  are  distant  from  each  other,  the  delivery  of  the 
goods  to  a  carrier  by  the  seller,  in  accordance  with  the  specific 
request  of  the  purchaser,  is  a  delivery  to  the  purchaser. — 1 
Parsons  on  Contracts  (6th  Ed.),  532 ;  Benjamin  on  Sales  (3rd 
Am.  Ed.),  §  181.  Applying  these  settled  rules  of  the  law  of 
sales  of  personal  property  to  the  facts,  the  transaction  can  not 
be  located  at  Columbiana.  All  the  dealings  between  buyer  and 
seller  were  at  Calera.  There  the  offer  of  the  buyer  was  re- 
ceived, accepted  and  acted  upon,  and  there  every  act  was  done, 
which  it  was  intended  the  seller  should  do.  The  general  prop- 
erty in  the  thing  sold  there  passed  to  the  buyer,  by  the  deliv- 
ery to  the  carrier  of  his  own  appointment,  though  he  could  not 
entitle  himself  to  possession  until  he  paid  the  price  to  the  car- 
rier. The  carrier  was  his  agent  to  receive  the  thing  sold  at 
Calera,  and  was  the  agent  of  the  seller  to  receive  the  price.  It 
would  have  been  a  neglect  of  duty,  as  a  collecting  agent,  ren- 
dering the  express  company  liable  to  the  seller,  if  there  had 
been  a  delivery  of  the  whiskey  without  payment  of  the  price ; 
and  if  possession  had  been  wrongfully  obtained,  it  may  be,  the 
seller  could  have  reclaimed  it.  TJie  general  property  however 
passed  to  the  buyer  by  the  delivery  to  the  express  company  at 
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Calera ;  the  risk  of  loss  then  passed  to  him ;  though  there  may 
have  remained  in  the  seller  a  special  property,  and  though  the 
buyer  could  not,  without  payment  of  the  price,  entitle  himself 
to  the  absolute  property  and  to  the  actual  possession.  "In 
law,"  as  is  observed  by  Mr.  Benjamin,  "  a  thing  may  in  some 
cases  be  said  to  have  in  a  certain  sense  two  owners,  one  of 
whom  has  the  general,  and  the  other  a  special  property  in  it." 
Benjamin  on  Sales,  §  1.  And  this  occurs  in  sales  of  personal 
property,  when  the  bargain  is  struck,  and  the  payment  of  the 
price  is  intended  to  be  simultaneous  with  the  delivery  of  pos- 
session. The  seller  has  a  lien  on  the  property  for  the  price, 
and  the  right  of  possession  until  it  is  paid.  A  sale,  which  will 
be  in  violation  of  the  statute  under  which  the  conviction  was 
had,  must,  within  the  designated  locality,  pass  the  title ;  a  sale 
made  in  a  different  locality,  where  the  liquor  is  set  apart  and 
delivered  to  the  purchaser,  or  to  a  carrier  for  him,  passing  title, 
is  not  within  its  words  or  spirit. — Garbracht  v.  Conimonvjealth, 
96  Penn.  St.  449 ;  S.  C.  42  Am.  Eep.  550. 

The  instructions  given  the  jury  by  the  Circuit  Court  were 
erroneous.  The  instruction  ought  to  have  been,  that  the  ad- 
mitted facts  did  not  show  the  guilt  of  the  defendant.  Let  the 
judgment  be  reversed  and  the  cause  remanded.  The  appellant 
Mali  remain  in  custody,  until  discharged  by  due  course  of  kw. 


Ex  parte  The  State  of  Alabama,  in  re 
Henry  Merlet. 

Applicatwa  for  Prohihition  to  vacate  and  set  aside  Order  of 
Judge  of  Probate  releasing,  on  Writ  of  Habeas  Corpus, 
Defendant  convicted  of  Misderaeanm^  in  Courdy  Court  of 
Cullman  County. 

1.  Habeas  corpus;  tvhen  not  appropriate  remedy. — Habeas  corpus  is 
an  appropriate  and  legal  remedy  for  the  release  of  a  prisoner  who  is  re- 
strained of  his  liberty  by  virtue  of  process  issued  under  the  order  or  judg- 
ment of  a  court,  only  in  cases  in  which  there  is  a  want,  or  excess  of  ju- 
risdiction in  the  court,  under  the  order  or  judgment  of  which  the  process 
issued ;  and  hence,  where  the  court  had  jurisdiction  both  of  the  subject- 
matter,  and  ,of  the  prisoner's  person,  he  can  not  be  discharged  on  habeas 
corpus. 

2.  Express  power  or  jurisdiction;  what  powers  it  carries  with  it  by  im- 
plication.— When  a  power  or  jurisdiction  is  expressly  conferred  by  stat- 
ute, everything  necessary  to  make  it  effectual  is  also  conferred  by  impli- 
cation. 

3.  County  court  of  Cullman  county;  what  jurisdiction  and  poivers  con- 
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ferred  by  act  establishing. — The  act  entitled  "  An  act  to  establish  an  In- 
ferior Court  for  Cullman  county,"  approved  March  1st,  1881  (Pamph. 
Acts,  1880-81,  p.  211),  providing  that  "said  court  shall  have  original  ju- 
risdiction, concurrent  with  the  circuit  court,  of  all  misdemeanors  com- 
mitted in  Cullman  county,"  but  not  prescribing  the  modes  of  procedure 
by  which  such  criminal  jurisdiction  shall  be  exercised,  nor  conferring  on 
the  court  the  power  to  organize  grand  juries,  nor  authorizing  the  transfer 
to  it  for  trial  of  indictments  pending  in  the  circuit  court,  must  be  construed 
so  as  carry  with  the  express  grant  of  jurisdiction  thereby  conferred,  by 
necessary  implication,  the  use  of  all  process  and  modes  of  procedure, 
authorized  by  law,  and  applicable  to  county  courts  imder  the  general 
statutes,  in  the  exercise  of  similar  jurisdiction  bj^  them.         , 

Application  to  this  Court  by  the  Attorney-General  for  "  a 
writ  of  certiorari,  prohibition,  or  other  proper  writ,"  to  be  di- 
rected to  Hon.  A.  B.  Hays,  Judge  of  Probate  of  Cullman 
county,  commanding  him  to  show  cause,  if  any  there  be,  why 
a  certain  order  made  by  him,  discharging  one  Henry  Merlet 
from  custody,  on  the  hearing  of  an  application  by  said  Merlet 
before  him  for  a  writ  of  habeas  corpus. 

The  facts  are  sufficiently  stated  in  the  opinion. 

H.  C.  Tompkins,  Attorney-General,  and  W.  T.  L.  Cofer,  for 
the  State. 

H.  L.  Watlington  and  Geo.  H.  Parker,  contra. 

SOMERVILLE,  J. — The  only  question  presented  by  the 
record  is,  whether  the  county  court  of  Cullman  county  had  ju- 
risdiction of  the  person  of  Henry  Merlet,  who  was  tried  before 
that  tribunal  and  convicted  of  a  misdemeanor  on  March  8th, 
1883,  and  was  afterwards  sentenced  to  hard  labor  for  the  county 
in  default  of  securing  the  fine  and  costs.  On  petition  for  a 
writ  of  habeas  corpus,  heard  before  the  probate  judge  of  Cull- 
man county,  he  was  discharged  from  imprisonment,  on  the 
ground  that  the  court,  which  tried  and  sentenced  him,  possessed 
no  such  jurisdiction,  and  its  entire  proceedings  were,  therefore, 
coram  non  judice  and  void. 

The  county  court  of  Cullman  county  Avas  established  by  an 
act  of  the  General  Assembly,  approved  March  1,  1881,  en- 
titled "An  act  to  establish  an  .Inferior  Court  for  Cullman 
county." — Acts  1880-81,  pp.  211-214.  Its  judge  was  author- 
ized to  be  appointed  by  the  Governor,  and  to  hold  his  office  for' 
three  years  from  the  date  of  his  commission.  It  was  provided 
further  that  "  said  court  shall  have  original  jurisdiction,  ccm- 
current  with  the  circuit  courts,  of  all  misdemeanors  committed 
in  Cullman  county.'''' — pp.  211-12,  §  2.  The  act  nowhere  ex- 
pressly declares  that  the  mode  of  procedure,  and  methods  of 
prosecution,  applicable  to  ordinary  county  courts  under  the 
general  law,  shall  apply  to  this  court.  The  prosecution  against 
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Merlet  was  commenced  by  warrant  of  arrest,  based  on  an  affi- 
davit of  the  prosecutor,  and  issued  in  accordance  with  the  require- 
ments of  section  4702  of  the  Code,  regulating  the  practice  of 
county  courts.  It  is  not  contended  that  this  system  of  proced- 
ure is  not  expressly  authorized  by  the  constitution  of  the  State, 
which  empowers  the  General  Assembly  to  dispense  with  a 
grand  jury  in  all  cases  of  misdemeanor,  and  to  authorize  pros- 
ecutions and  proceedings  by  .information  in  such  cases  before 
justices  of  the  peace,  and  other  courts  of  inferior  jurisdiction 
established  by  law. — Const.  .1875,  Art.  I,  §  9.  The  argument 
is,  that  the  General  Assembly  has  not  dispensed  with  prosecu- 
tions by  a  grand  jury  in  cases  of  misdemeanor  authorized  to  be 
tried  before  this  new  court,  by  which  Merlet  was  tried  and 
convicted. 

We  are  of  opinion  that  the  county  court  of  Cullman  county 
had  jurisdiction  of  both  the  subject-matter  and  the  defendant's 
person,  and  for  this  reason  the  judge  of  probate  had  no  au- 
thority to  discharge  the  petitioner,  Merlet,  in  the  habeas  corjpus 
proceeding.  It  is  a  plain  principle,  frequently  declared,  that 
there  must  be  either  a  total  want,  or  else  an  excess  of  jurisdic- 
tion, in  order  that  the  writ  of  habeas  corpus  may  be  adjudged 
to  be  as  an  appropriate  and  legal  remedy  for  the  release  of  the 
prisoner  who  claims  to  be  unlawfully  restrained  of  his  liberty. 
Ex  parte  John  Hardy,  68  Ala.  303;  Freeman  on  Judg.  §  623; 
Ex  parte  Sim/mons,  62  Ala.  416. 

There  can  be  no  doubt  whatever  of  the  jurisdiction  of  the 
subject-matter,  which  was  the  trial  of  an  ordinary  misdemean- 
or.    The  nature  and  extent  of  the  jurisdiction  are  declared  to_ 
be  original,  and  "concurrent  with  the  circuit  courts,  of  all  mis 
demeanors  committed  in  Cullman  county."     This  language  i 
the  same  in  substance  with  that  of  the  Code,  creating  the  ju 
risdiction  of  the  county  courts,  which  is  found  in  section  718  of 
the  Code  of  1875:  "County  courts  have  original  jurisdiction, 
concurrent  with  the  circuit  and  city  courts,  of  all  misdemean- 
ors committed  in  their  respective  counties." — Code,  §  718. 

The  general  rule  undoubtedly  is,  that  whenever  a  power  or 
jurisdiction  is  conferred  by  statute,  "  everything  necessary  to 
make  it  effectual,  or  requisite  to  attain  the  end,  is  implied ;  and 
that  where  the  law  requires  a  thing  to  be  done,  it  authorizes  the 
performance  of  whatever  may  be  necessary  for  executing  its 
commands." — Sedg.  Stat.  Law,  92 ;  Bacon's  Abr.  16 ;  Coke's 
Inst.  74.  The  same  principle  is  thus  stated  by  Mr.  Dwarris, 
in  enumerating  the  incidents  of  statutes:  "In  statutes  inci- 
dents are  always  supplied  by  intendments ;  in  other  words, 
wherever  a  power  is  given  by  a  statute,  everything  necessary  to 
the  making  of  it  effectual  is  given  by  implication,  for  the  max- 
im is,  Quando  lex  aliquid  concedit,  concedere  videtur  et  id  per 
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cmod  devenitur  ad  illudr — Potter's  D warns'  Stat.  p.  123 ;  2 
Coke's  Inst.  366. 

Jurisdiction  is  defined  to  be  the  power  to  hear  and  deter- 
mine, a  cause,  and  has  reference  to  both  tlie  subject-matter 
and  the  person. — Freeman  on  Judg.  §  118;  2  Brick.  Dig.  156, 
§§  1,  et  seq.  The  subject-matter  here  is  admitted  to  be  a  mis- 
demeanor— the  use  of  abusive,  obscene,  or  insulting  language 
in  the  presence  of  a  female,  and  near  a  dwelling-house. — Code,  § 
4203,  The  method  of  prosecution  before  county  courts  is  well 
defined  by  our  code  of  procedure,  wliich  has  prevailed  in  this 
State  since  the  year  1866,  when  the  system  of  county  courts 
was  first  established.  Any  party  aggrieved,  or  desiring  to  bring 
a  charge  of  misdemeanor  before  a  county  court,  is  authorized 
to  apply  to  the  judge  of  such  court,  or  to  some  justice  of  the 
peace  of  the  county,  for  a  warrant  of  arrest,  and  upon  making 
a  prescribed  afiidavit  in  writing,  describing  the  offense  and  desig- 
nating the  name  of  the  party  charged,  the  warrant  of  arrest  is 
required  to  be  issued. — Code,  §  4702.  The  arrest  of  the  de- 
fendant, with  the  act  of  bringing  him  before  the  court,  under 
this  process,  confers  full  jurisdiction  of  his  person. 

We  are  of  opinion  that  the  act  of  March  1,  1881,  establishing 
"the  county  court  of  Cullman  county,"  and  conferring  on  it  juris- 
diction of  all  misdemeanors  committed  in  the  county,  must  be 
construed  to  carry  with  it,  by  necessary  implication,  the  use  of 
all  process,  or  modes  of  procedure,  authorized  by  law,  and  ap- 
plicable to  ordinary  county 'courts,  in  the  customary  exercise  of 
their  similar  'jurisdiction.  Our  reasons  for  this  conclusion  are 
the  following :  The  jurisdiction  expressly  conferred  is  entirely 
futile  in  the  absence  of  all  legal  machinery  for  its  exercise.  It 
can  not  be  supposed,  therefore,  that  the  intention  of  the  Gen- 
eral Assembly  was  to  confer  on  this  inferior  court  the  power  to 
try  certain  misdemeanors,  and  at  the  same  time  to  withhold 
from  it  the  use  of  ordinary  process,  without  which  the  power 
conferred  would  be  nugatory.  -  Com.  Kentucky  v.  Denmsony 
24  How.  (U.  S.)  66.  The  only  two  authorized  methods  of  pro- 
cedure, by  which  jurisdiction  over  the  person  of  a  defendant, 
charged  with  crime,  can  ordinarily  be  acquired,  is  by  indict- 
ment or  by  information — the  first  being  a  formal  charge  pre- 
ferred by  a  legally  organized  grand  jury,  and  the  other  by 
warrant  of  arrest,  supported  by  afiidavit  in  writing.  Our 
statutes  require  all  indictments  found  by  grand  juries  to  be 
returned  to  the  court  under  whose  authority  these  bodies  are 
organized. — Code,  §  4821.  The  county  court  of  Cullman 
county  has  no  authority  conferred  on  it  to  organize  or  empanel 
a  grand  jury,  and  no  provision  is  made  for  transferring  to  it 
indictments  pending  in  the  circuit  court.     It  is  clear,  there- 
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fore,  that  no  aid  can  be  acquired  from  this  source  or  method  of 
obtaining  jurisdiction. 

The  general  provisions  of  the  act  under  consideration 
strongly  imply  a  legislative  intention  to  authorize  a  resort  to 
the  ordinary  machinery  of  the  county  courts.  As  we  have 
said,  the  language  conferring  the  jurisdiction  in  each  case  is 
almost  identical.— Code,  §  718;  Acts  1880-81,  §  2,  p.  211. 
The  same  act  creating  the  new  court  abolished  the  regular 
county  court,  by  withdrawing  the  criminal  jurisdiction  of  the 
probate  judge  of  Cullman  county,  who  was  ex  officio  judge  of 
the  county  court  under  the  provisions  of  the  general  law. 
Code,  §§  719-720;  Acts  1880-81,  §  11,  p.  214.  Defendants, 
who  are  tried  and  convicted,  have  the  same  riglit  of  appeal  to 
the  circuit  court  as  from  the  county  courts,  by  complying 
with  the  same  statute  regulating  such  appeals. — Code,  §  4724 ; 
Acts  1880-81,  §  9,  p.  213,  Wliile  a  petit  jury  is  authorized, 
and  provision  made  for  its  organization  in  ciml  cases,  of  which 
the  new  court  has  jurisdiction,  none  is  provided  for  in  crirmnal 
cases. — Ih.  §  7,  p.  212.  It  is  further  declared,  that  "  all  pro- 
cesses from  said  court  shall  be  directed  to  the  slieriff  of  Cull- 
man county,"  which  is  comprehensive  enough  to  include  crim- 
inal as  well  as  civil  processes. — Ih.  §  3,  p.  212.  The  policy  of 
the  law,  dispensing  with  indictments  in  cases  of  misdemeanor, 
and  authorizing  prosecutions  by  information,  in  criminal  pro- 
ceedings before  inferior  courts,  has  long  prevailed  in  this  State,, 
being  specially  provided  for  in  three  successive  constitutions. 
Const.  1865,  Art.  1,  §  9 ;  Const.  1868,  Art.  1,  §  10;  Const. 
1875,  Art.  1,  §  9.  Its  wisdom  is  fully  sustained  by  the  economy 
and  convenience  of  the  proceedings,  and  the  speed  with  which 
justice  can  be  administered.  Though  such  methods  are,  in 
some  respects,  summary  in  their  nature,  the  cases  in  which  they 
are  authorized  involve  minor  offenses  of  no  serious  character^ 
and  the  right  of  trial  by  jury  is  preserved  in  every  instance 
unless  waived  by  the  defendant. — Code,  §§  4717,  4695.  These 
considerations  are  of  obvious  importance  in  our  efforts  to  con- 
strue the  legislative  intention,  and  present  forcible  reasons,  as 
we  believe,  why  the  law-making  power  may  have  seen  fit  not 
to  expressly  provide  in  detail  for  the  machinery  of  procedure 
needed  for  the  exercise  of  the  jurisdiction  in  question.  They 
may  well  have  proceeded  on  the  principle,  that  statutes  in  pari 
materia  are  always  to  be  read  and  construed  together,  and 
"  that  which  is  implied  in  a  statute  is  as  ranch  a  part  of  it  as 
what  is  expressed," —  U.  S.  v.  Babbitt,  1  Black,  61 ;  Potter's 
Dwar.  145. 

The  writ  prayed  for  will  be  awarded,  unless,  on  being  in- 
formed of  this  opinion,  the  probate  judge  of  Cullman  county 
shall  vacate  and  annul  the  judgment  and  proceedings  upon  the 
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writ  of  habeas  corpus. — Ex  parte  The  City  Council  of  Mont- 
gomery,  in  re  Knox.,  64  Ala.  463. 


Yarbrough  v.  State. 

Indictment  for  Carrying  Concealed  Weapons. 

1.  Cross-examination  of  witness;  when  hostility  to  a  party  admissible. 
As  affecting  credibility,  it  is  permissible,  on  cross-examination,  to  in- 
quire of  a  witness  touching  his  relations  to  the  parlies,  or  to  the  subject- 
matter  of  controversy,  or  as  to  the  feelings  of  sympathy,  or  partiality,  or 
hostility  which  he  may  entertain,  or  may  have  expressed  towards  the 
party  introducing  him,  or  against  the  party  against  whom  he  is  intro- 
duced ;  and  also  to  show  the  degree  or  extent  of  such  feelings. 

2.  Same;  irhen  expression  of  hostility  admissible. — Hence,  it  is  error 
for  the  primary  court  to  refuse  to  allow  the  defendant  in  a  criminal  case 
to  ask,  on  cross-examination,  a  witness  examined  by  the  State,  who  had 
testified  that  his  feelings  towards  the  defendant  were  unkind,  whether 
he  had  not  said,  k  short  time  prior  to  the  trial,  to  one  of  defendant's 
counsel,  that  he  would  give  $1,000  to  send  the  defendant  to  the  peni- 
tentiary. 

Appeal  from  Lee  Circuit  Court. 

Tried  before  Hon.  H.  D.  Clayton. 

Fed  Yarbrough,  defendant  in  the  court  below,  was  indicted, 
tried,  and  convicted  for  carrying  a  pistol  concealed  about  his 
person.  On  the  trial,  on  cross-examination  of  a  witness  ex- 
amined on  behalf  of  the  State,  the  defendant,  after  showing  by 
the  testimony  of  the  witness  that  his  feelings  were  unkind  to 
the  defendant,  asked  him  whether  he  had  not  said,  a  short  time 
prior  to  the  trial,  to  one  of  defendant's  counsel,  that  he  would 
give  $1,000  to  send  the  defendant  to  the  penitentiary.  To  this 
question  the  State  objected,  the  objection  was  sustained,  and 
the  defendant  excepted.     This  ruling  is  here  assigned  as  error. 

W.  H.  Barnes,  for  appellant,  cited  McHtigh  v.  State, 
31  Ala.  317. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. — (No  brief 
came  to  the  hands  of  the  reporter.) 

BRICKELL,  C.  J. — As  affecting  credibility,  it  is  permissible, 
on  cross-examination,  to  inquire  of  a  witness  concerning  his 
relations  to  the  parties,  or  to  the  subject-matter  of  controversy, 
or  as  to  the  feelings  of  sympathy,  or  partiality,  or  hostility 
which  he  may  entertain,  or  may  have  expressed  towards  the 
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party  introducing  him,  or  against  whom  he  is  introduced.  If 
the  witness,  as  in  the  present  case,  admits  that  he  is  unfriendly, 
or  that  his  feelings  are  not  kind  to  the  party  against  whom  he 
is  called,  the  degree  of  his  un kindness,  or  want  of  friendly 
feeling  ought  to  be  made  known  to  the  jury ;  for  the  same 
credit  might  not  be  attached  to  his  testimony,  if  there  was 
avowed  hostility,  that  could  properly  attach  to  it,  if  there  was 
mere  indifference,  or  a  mere  absence  of  kind  and  friendly  feel- 
ing. The  expression  or  declaration  of  hostility,  and  a  willing- 
ness to  incur  pecuniary  loss  to  accomplish  the  personal  disgrace 
and  personal  suffering  of  the  party  against  wliom  he  is  testify- 
ing, it  may  be,  will  cause  the  jury  to  pause,  before  yielding 
full  belief  to  his  evidence.  There  seems  to  us  no  reason  for 
doubt,  that  the  court  below  erred  in  refusing  to  permit  the  in- 
quiry to  be  made  of  the  witness,  which  was  embodied  in  the 
question  propounded. — Martin  v.  Martin,  25  Ala.  201 ; 
MoIIugh  V.  State,  31  Ala.  317 ;  1  Green.  Ev.  §  450 ;  1  Whart. 
Ev.  §  566. 

Reversed  and  remanded. 


Burke  v.  The  State. 

Indictment  f(yr  an  Assault  with  Intent  to  Murder. 

1.  Threatening  letters  written  by  vntness  to  defendant;  tvhen  admissible. 
Where  on  the  trial-  of  a  defendant  indicted  for  an  assault  with  intent  to 
murder,  the  person  upon  whom  the  assault  was  made  was  examined  as  a 
witness  for  the  prosecution,  letters  written  by  the  witness  to  the  defend- 
ant, and  received  by  the  latter  a  short  while  prior  to  the  assault,  show- 
ing hostility  to  the  defendant,  and  threatening  in  character,  are  admissi- 
ble in  evidence  on  behalf  of  the  defendant,  for  the  purpose  of  proving 
the  witness'  hostile  feelings  towards  him,  and  of  shedding  light  on  the 
witness'  credibility. 

2.  Same;  for  ivhat  purpose  not  admissible. — But  where,  in  such  case, 
the  defendant  is  shown  to  have  been  the  aggressor,  the  letters,  although 
containing  threats  against  the  life  of  the  defendant,  can  not  excuse  or 
extenuate  the  assault.  Parties  can  not,  under  a  pretext  of  self-defense, 
bring  on  a  difficulty,  and  shield  themselves  from  punishment  by  proof  of 
previous  threats. 

3.  Motive  or  intention;  how  proved.— MotWe  or  intention  is  an  inferen- 
tial fact,  to  be  drawn  by  the  jury  from  proven,  attendant  facts  and  cir- 
cumstances ;  an  uncommunicated  belief,  motive,  or  intention  can  not  be 
testified  to  by  a  party  to  a  civil  suit,  when  examined  as  a  witness,  nor 
-can  it  be  stated  by  a  defendant  in  a  criminal  case  in  the  unsworn  state- 
ment which  he  is  allowed  to  make  under  the  statute. 

4.  Sentence  to  hard  labor  or  imprisonment  on  conviction  for  misdemean- 
or; how  avoided  by  defendant  on  taking  appeal. — The  statute  (Code,  §§ 
4454-5)  expressly  provides  that  if  the  line  and  costs  are  not  paid,  or  a 
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judgment  confessed  with  sureties,  the  alternative  sentence  to  hard  labor 
or  to  imprisonment  must  be  pronounced  ;  and  if  the  defendant,  in  such 
case,  has  reserved  questions  for  the  consideration  of  this  court,  he  may 
prevent  the  imposition  of  the  alternative  sentence  by  a  confession  of 
judgment  with  proper  sureties ;  for  if  the  judgment  of  conviction  is  re- 
versed, the  judgment  by  confession,  having  no  foundation  to  rest  on, 
falls  with  it. 

Appeal  from  Montgomery  City  Court. 
Tried  before  Hon.  Thomas  M.  Arrlngton. 

At  the  February  term,  1883,  of  said  court,  John  E.  Burke, 
the  defendant  in  tlie  court  below,  was  indicted  for  an  assault  on 
A.  R.  McCurdy  with  the  intent  to  murder  him ;  and  at  a  sub- 
sequent day  of  the  same  term  he  was  tried  and  convicted  of  an 
assault  and  battery.  As  shown  by  the  bill  of  exceptions,  "  on 
the  trial  the  State  introduced  evidence  tending  to  show  that  on 
14th  December,  1882,  the  defendant  assaulted,  by  shooting  with 
a  gun,  A.  R.  McCurdy,  whilst  the  latter  was  in  the  act  of  tak- 
ing a  drink  at  tlie  Ruby  Saloon  in  the  city  of  Montgomery;  that 
at  the  time  defendant  shot,  the  defendant  said  nothing  to  Mc- 
Curdy, and  McCurdy  said  nothing  to  the  defendant,  and  Mc- 
Curdj'  was  standing,  in  such  a  position  as  to  be  unable  to  see 
defendant;  that  McCurdy  did  not  know  of  the  presence  of  the 
defendant  until  he  was  shot;  that  he  retreated  out  of  the  Ruby 
Saloon,  and  that  defendant  presented  the  gun,  which  was  a 
double-barrel  [shot-gun],  and  attempted  to  fire  it  a  second  time, 
but  there  was  no  cap  on  the  tube,  and  it  did  not  go  off ;  that  the 
defendant,  armed  with  gun  and  pistol,  rapidly  pursued  Mc- 
Curdy, while  retreating,  into  an  adjoining  store,  where  people, 
including  ladies,  were  trading,  and  fired  at  McCurdy  two  bar- 
rels of  .the  pistol,  one  from  the  sidewalk,  and  the  other  while  in 
the  store ;  that  only  one  shot  from  the  Ruby  Saloon  struck  Mc- 
Curdy, inflicting  a  painful,  though  not  a  dangerous  wound  with 
turkey  shot"  ;  that  the  store  into  which  McCurdy  retreated  was 
not  more  than  ten  feet  from  the  Ruby  Saloon.  To  the  evi- 
dence showing  the  shooting  with  a  pistol  after  the  combatants 
left  the  saloon,  the  defendant  duly  objected ;  but  his  objec- 
tion was  overruled,  the  evidence  admitted,  and  he  excepted. 
"Whilst  McCurdy,  the  person  shot,  was  being  cross-examined 
as  a  witness,  the  defendant  presented  separately  to  him  two 
letters,  of  which  the  following  are  copies,  and  asked  the  wit- 
ness whether  he  wrote  them,  and  whether  the  signature  to  the 
one,  dated  13th  December,  was  his,  viz  : 

'Montgomery,  Ala.,  Dec.  11. 

'  Mr.  John  Burke :  So  you  have  come  back  here  again,  and 
I  will  tell  you  now,  this  place  is  not  large  enough  for  us  both, 
and  I  mean  to  stay ;  so  you  know  what  you  must  do.  You  also 
know  the  author.' 
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'  Montgomery,  Ala.,  Dec.  13. 

'Mr.  John  Burke:  I  wrote  you  on  the  11th,  telling  you  that 
you  must  leave  this  town,  and  did  not  sign  any  name  to  my 
letter.  I  see  that  you  paid  no  attention  to  said  note,  so  I  write 
you  again ;  this  time  I  will  let  you  know  who  it  is  from.  You 
or  I  must  go,  as  I  said  before.  If  you  do  not  leave  Montgomery 
by  Sunday,  you  must  look  out  for  me ;  for  after  this  I  will  not 
give  you  the  least  show  in  the  world,  if  I  get  the  drop  on  you. 

A.  11.  McCuRDY.' 

"  The  letters  purported  to  be  in  the  same  handwriting.  The 
State  objected  to  the  question.  The  defendant  then  stated  that 
he  proposed  to  show  that  the  handwriting  of  these  letters  was 
similar  to  that  of  said  witness,  and  that  the  defendant  had  re- 
ceived them  through  the  post-office,  the  last  one  the  night  before 
he  assaulted  said  witness,  and  that  the  defendant  believed  that 
the  said  McCurdy  had  written  both  of  said  letters  at  the  time 
he  shot  him.  The  court  sustained  the  State's  objection  to  the 
question,  and  refused  to  allow  it  to  be  asked  of  the  witness. 
To  this  action  of  the  court  the  defendant  excepted."  It  was 
shown  before  the  above  question  was  asked,  that  the  defendant 
had  left  Montgomery  in  October,  1882,  and  had  returned  on 
10th  December,  1882.  The  defendant,  in  connection  with  evi- 
dence tending  to  show  that  the  letters  had  been  written  by  Mc- 
Curdy, and  that  defendant  had  received  them  through  the  post- 
office  at  Montgomery,  and  that  defendant,  at  the  time  of  the 
shooting,  believed  the  letters  were  written  by  McCurdy,  and 
that  his  life  was  in  danger  from  McCurdy's  hands,  offered 
separately  to  read  them  to  the  jury ;  but,  on  objection  by  the 
State,  the  court  refused  to  allow  the  letters  to  be  read  in  evi- 
dence, and  the  defendant  excepted. 

"  The  counsel  for  the  defendant  asked  him,  while  he  was  on 
the  stand  making  his  statement,  whether  he  had  received  said 
letters  out  of  the  post-office,  and  whether  he  believed,  at  the 
time  he  shot  McCurdy,  that  McCurdy  wrote  them ;  and  then 
proposed  to  read  the  letters  to  the  jury  as  evidence,  on  the  an- 
swer of  the  defendant  in  the  affirmative  ;  but  the  State  objected 
to  the  question,  and  the  court  sustained  the  objection,  and  de- 
fendant excepted.  And  the  court  refused  to  allow  the  said 
letters  to  be  read  to  the  jury  as  evidence  under  any  state  of 
facts  offered  to  be  proved  in  connection  therewith ;  and  to  this 
action  of  the  court  the  defendant  excepted." 

Other  questions  of  evidence  were  raised  in  the  court  below 
and  reserved  for  the  consideration  of  this  court;  but  as  they 
are  not  discussed  in  the  opinion,  but  passed  on  generally,  the 
facts  in  reference  thereto  are  not  stated. 

After  judgment  for  the  amount  of  the  fine  assessed  by  the 
jury,  $500,  the  entry  proceeds  :     ''  And  the  same  being  unpaid, 
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or  otherwise  secured,  it  is  the  judgment  of  the  court  that  the 
defendant  perform  hard  labor  for  the  county  of  Montgomery 
for  tlie  term  of  one  hundred  and  forty  days,  to  pay  said  tine, 
and  for  such  additional  term,  not  exceeding  eight  months,  at 
the  rate  of  thirty  cents  per  day,  as  will  be  sufficient  to  pay  the 
costs  of  this  prosecution."  Then  follows  a  suspension  of  the 
judgment,  reciting  that  the  defendant  had  reserved  questions 
for  this  court,  and  entered  into  a  recognizance  as  prescribed  by 
statute. 

This  judgment  and  the  rulings  above  noted  are  here  assigned 
as  error. 

Watts  &  Sons,  for  appellant.  (I)  The  judgment  entn^ 
should  be  modified,  even  if  there  should  be  an  afiirmance.  If 
the  judgment  is  afiirmed,  according  to  its  literal  interpretation, 
the  defendant  must  be  subjected  to  hard  labor  for  the  county, 
although  he  pays  the  fine  and  costs  immediately  on  the  afiirm- 
ance. Can  this  be  the  law  ?  A  defendant  on  trial  for  a  mis- 
demeanor has  the  right  to  reserve  exceptions  to  the  rulings  of 
the  primary  conrt,  and  the  right  to  review  those  rulings  in  this 
court. — Code.  §  4978.  In  such  case  judgment  must  be  ren- 
dered on  conviction,  but  its  execution  must  be  suspended,  and 
the  right  to  bail  is  given. — Ih.  §4981.  On  appeal  this  court 
renders  such  judgment  on  the  record  as  the  law  demands. — lb. 
4990.  Now,  if  the  defendant  pays  the  fine  and  costs,  or  con- 
fesses judgment  therefor,  he  loses  the  right  to  revise  the  rul- 
ings of  the  court  below ;  and  if  he  does  not  pay  or  confess 
judgment,  he  must  be  sentenced  to  hard  labor.  Thus  the  de- 
fendant loses  one  right  by  exercising  another ;  and,  under  this 
construction,  one  portion  of  the.statute  makes  nugatory  another. 
The  proper  construction  must  be  one  which  will  harmonize  the 
statutes,  one  with  the  other ;  that,  on  affirmance  in  this  court, 
the  defendant  still  has  the  right  to  pay,  and  thereby  avoid  the 
alternative  sentence  ;  or  else,  this  court,  when  it  aflirms,  should 
so  provide  in  its  judgment  of  affirmance.  (2)  The  letters 
were  admissible  to  show  McCurdy's  unfriendly  and  hostile  feel- 
ings towards  defendant. —  Yarhrcnigh  v.  State,  ante  p.  376.  (3) 
They  were  also  admissible  as  showing  a  communicated  threat 
against  defendant's  life.  Such  threats  are  always  competent, 
when  communicated,  if  recently  made.  They  tend  to  show 
the  state  of  mind  of  the  prosecutor  towards  the  defendant  at 
and  about  the  time  of  the  conflict.  This  the  jury  have  a  right 
to  see,  so  far  as  they  can.  Whether  the  defendant  would  be 
excused  for  acting  on  such  threats,  depends  upon  the  other 
facts  taken  in  connection  with  the  threats,  and  this  is  for  the 
jury  to  determine.  We  submit  that  they  were  of  such  a  char- 
acter as  to  admit  of  no  waiting  for  any  demonstration,  except 
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that  which  grows  out  of  tlie  very  threats  themselves.  The  fol- 
lowing aiitliorities  cited  and  discussed  on  this  point : — Burns  v. 
State,  49  Ala.  372;  Pridgen  v.  State,  31  Tex.  420;  Jack- 
son V.  State,  Cases  on  Self-Defense  (Ilorr.  &  Thorap.)  pp.  476- 
487 ;  6  Baxter,  452 ;  Keener  v.  State,  18  Ga.  194 ;  State  v.  Collins, 
32  Iowa,  36 ;  State  v.  Ilatjs,  23  Mo.  287.  (4)  They  were  com- 
petent, also,  in  connection  with,  and  as  a  part  of  the  defendant's 
statement.  The  defendant  had  tlie  right  to  speak  of,  and  to 
state  his  motive  in  shooting ;  and  lie  had  the  right  to  show  the 
grounds  on  which  the  motivi  was  based. — Brewei'  v.  Watson, 
ante,  p.  299.  "  The  following  cases  discuss  and  fully  settle  the 
question,  and  show  the  reasons,  unanswerable  reasons,  why  a 
man,  who  is  a  competent  witness,  may  testify  to  his  own  mo- 
tives or  intentions. —  WatJcins  v.  Wallace,  19  Mich,  p.  76 ; 
Berkey  v.  Judd,  22  Minn.  p.  297 ;  Edioards  v.  Currier,  43  Me. 
pp.  483-4 ;  Thurston  v.  Cornell,  38  N.  Y.  281 ;  Thacher  v. 
jPhitmey,  7  Allen,  146  ;  Jb.  155 ;  Fishv.  Inhabitants  of  Chester, 
8  Gray,  p.  508  ;  Snow  v.  Paine,  114  Mass.  520  ;  Green  v.  State, 
53  Ind.  420 ;  White  v.  State,  53  Ind.  595  ;  People  v.  Farrel,  31 
Cal.  pp.  582-4.  The  case  in  51  Ala.  171,  cites  no  authorities, 
and  has  been  followed  in  several  cases,  in  none  of  which  is  the 
question  discussed. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. — The  let- 
ters offered  in  evidence  could  have  been  admissible  only  upon 
the  theory  that  they  contained  threats  against  the  defendant  by 
the  person  assaulted.  But  the  rule  is  well  settled  that  threats, 
communicated  or  uncommunicated,  are  never  admissible  in 
cases  of  this  kind,  unless  there  is  some  evidence  tending  to 
show  that,  at  the  time  the  assault  was  committed,  the  party  as- 
sailed was  making  some  demonstration  indicating  a  purpose  to 
carry  them  out.  Clearly  such  was  not  this  case. — Whart.  on 
Crim.  Ev.  §§  84,  757 ;  Pritchett  v.  State,  22  Ala.  39 ;  Payne 
V.  State,  60  Ala.  80;  Tlolly  v.  State,  55  Miss.  424;  Myers 
V.  State,  33  Tex.  525 ;  State  v.  Alexander,  Q%  Mo.  162 ;  Roberts 
V.  State,  68  Ala.  156. 

STONE,  J. — The  letters  offered  in  evidence,  if  proved  to 
have  been  written  by  the  witness  on  whom  the  assault  was 
made,  should  have  been  received  in  evidence,  solely  for  the 
purpose  of  shedding  light  on  the  credibility  of  the  witness. 
Before  going  before  the  jury,  however,  there  must  have  been 
proof  made,  tending  to  show  their  genuineness.  They  were 
admissible  only  to  prove  the  hostile  feelings  of  the  witness 
towards  the  accused ;  for  juries,  in  passing  on  controverted 
facts,  have  a  right  to  know  the  relations  of  friendship  or  hos- 
tility which  the  witness  bears  to  the  parties.     It  is  a  proper 
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subject  to  be  considered  in  determining  the  weight  of  testi- 
mony.—  Yarhrough  v.  State^  ante  p.  376;  McHvgh  v.  State, 
31  Ala.  317. 

The  letters,  however,  even  if  genuine,  and  if  received  by 
the  accused,  did  not  and  could  not  offer  any  excuse  or  extenua- 
tion of  the  assault,  which  the  testimony  tends  to  show  he  com- 
mitted. And  it  is  alike  the  duty  of  the  presiding  judge  to  so 
instruct  the  jury,  and  of  the  jury  to  obey  the  instruction. 
Rdberts  v.  State,  68  Ala.  156 ;  DeArman  v.  State,  ante  p.  351. 
Parties  can  not,  under  a  pretext  or  self-defense,  bring  on  a  dif- 
ficulty, and  shield  themselves  from  punishment  by  proof  of 
previous  threats.  The  present  record  affirms  it  contains  all  the 
evidence,  and  under  its  statements,  the  letters,  whether  genrine, 
or  believed  to  be  genuine,  furnish  neither  excuse  nor  palliation 
for  the  assault  it  tends  to 'prove. 

Since  parties  have  been  made  competent  witnesses  in  their 
own  favor,  we  have  several  titnes  ruled  that  they  can  not  testify 
to  their  own  uncommunicated  motives  or  intentions. — Alex- 
ander V.  Alexander,  ante  p.  295.  Such  motive  or  intention, 
when  a  material  subject  of  inquiry,  must  be  proved  as  it  was 
proved  before  parties  were  allowed  to  testify  in  their  own  be- 
half. It  is  an  inferential  fact,  to  be  drawn  by  the  jury  from 
proven,  attendant  facts  and  circumstances,  if  sufficient.  And 
Brevier  v.  Watson,  ante  p.  299,  does  not  depart  from  this  prin- 
ciple, but  in  fact  re-affirms  it.  It  let  in  the  facts  and  informa- 
tion under  which  Brewer  acted,  but  not  the  uncommunicated 
motive  which  prompted  him.  That  was  left  for  the  jury  to 
infer  or  not,  as  the  attendant  facts  and  circumstances  might,  or 
might  not  convince  them.  A  prisoner's  unsworn  statement  to 
the  jury,  under  the  act  of .  the  last  session,  must  be  governed 
by  the  same  rules.  He  can  not  state  his  own  uncommunicated 
belief,  motive,  or  intention. 

In  regard  to  the  sentence  to  hard  labor,  imposed  by  the  court 
as  alternative  punishment,  the  statute  expressly  provides  that  if 
the  fine  and  costs  are  not  paid,  or  a  judgment  confessed  with 
sureties,  then  the  alternative  sentence  must  be  pronounced. 
Code  of  1876,  §§  4454-5.  The  City  Court  only  pursued  the 
statute.  The  hardship  anticipated  will  not  be  found  to  exist,  if 
persons,  convicted  of  misdemeanors  and  fined,  will  confess 
judgment  with  the  proper  sureties.  Such  confession  prevents 
the  imposition  of  the  alternative  sentence;  and  if  the  judg- 
ment of  conviction  is  reversed,  the  confessed  judgment,  having 
no  foundation  to  rest  on,  falls  with  it. 

On  the  one  ground  first  above  pointed  out,  the  judgment  of 
the  City  Court  is  reversed,  and  the  cause  remanded.  Let  the 
accused  remain  in  custody  until  discharged   by   due  course 

of  law. 
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TThizenant  v.  State. 

Indictment  for  Grand  Larceny. 

1.  Defendant  making  statement  hot  subject  to  cross-examination. — When 
a  defendant  in  a  criminal  case  makes  a  "  statement"  under  the  statute, 
he  is  not  subject  to  cross-examination  by  the  State ;  and  it  is  a  reversible 
error  foi-  the  primary  court  to  allow  such  cross-examination  against  his 
objection. 

2.  Motive  or  belief;  how  proved. — It  is  for  the  jury  to  infer  motive, 
belief,  or  intention,  when  a  material  issue, -from  the  facts  and  circum- 
stances in  the  case ;  they  can  neither  be  testified  to  by  witnesses,  nor 
made  a  part  of  a  defendant's  statement. 

3.  Witness^  belief  or  conclusion;  when  inadmissible. — On  the  trial  of  a 
defendant  indicted  for  the  larceny  of  two  oxen,  the  e^^dence  connecting 
the  defendant  with  the  larceny  tending  to  show  a  sale  by  him  of  two  oxen 
in  witness'  presence,  and  the  question  being  one  of  identity,  it  is  not 
permissible  for  the  witness  to  prove  a  previous  unsworn  description 
which  another,  when  in  search  of  the  stolen  oxen,  had  given  him,  and 
his  belief  or  conclusion  that  the  description  given  him  corresponded 
with  his  recollection  of  the  oxen  which  the  defendant  sold  in  his  presence. 

4.  Stolen  goods  carried  into  another  county;  when  conviction  may  be 
had  therein. — Larceny  not  changing  the  ownership  or  lawful  possession 
of  the  stolen  property,  if  the  thief  carry  it  into  another  county,  or  have 
it  so  carried,  and  there  exercise  dominion  over  it,  this  constitutes  larceny 
in  such  county,  and  the  thief  may  be  indicted  and  convicted  therein. 

Appeal  from  Jefferson  Circuit  Court. 

Tried  before  Hon.  Samuel  H.  Sprott. 

Henry  Whizenant,  defendant  in  .the  lower  court,  was  in- 
dicted, tried  and  convicted  for  the  larceny  of  two  steers  or 
oxen,  the  property  of  Amanda  Blackburn.  The  evidence  for 
the  prosecution  tended  to  show  the  commission  of  the  offense 
in  Shelby  county,  in  August,  1882,  and  that  the  steers  were 
afterwards  carried  to  Birmingham,  in  Jefferson  county.  To 
connect  the  defendant  with  the  offense,  the  State  examined  as 
witnesses  Miles  and  Shafer,  who  testified  that  about  the  time 
of  the  larceny  Miles  purchased  from  the  defendant  at  Bir- 
mingham two  steers.  Miles  testified  tliat  the  steers  which  he 
bought  from  the  defendant  were  "white  and  black  spotted." 
The  State  examined  also  as  a  witness  one  Wright,  who  testified 
that  he  knew  the  steers  which  had  been  stolen ;  that  they  were 
"  wdiite  and  black  spotted  ; "  and  that  he,  having  received  infor- 
mation that  they  had  been  seen  in  Birmingham,  went  there  in 
search  of  them,  and  saw  Miles  and  Shafer,  to  whom  he  gave  a 
description  of  the  stolen  steers.  Shafer  testified  that  he  was 
present  when  Miles  purchased  two  steers  from  defendant,  but 
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that  he  did  not  remember  their  description  ;  that  Wright,  when 
in  search  for  tlie  steers  which  had  been  stolen,  described  them 
to  him,  but  the  defendant  was  not  then  present.  The  court 
then  allowed  this  witness  to  testify,  in  answer  to  a  question 
propounded  on  behalf  of  the  State,  and  against  the  defendant's 
objection,  that  the  description  given  him  by  said  Wright  cor- 
responded with  that  of  the  steers  which  Miles  had  purchased 
from  the  defendant ;  and  the  defendant  excepted. 

The  defendant  made  a  statement  under  the  statute,  the  pur- 
port of  which,  so  far  as  set  forth  in  the  bill  of  exceptions, 
tended  merely  to  show  an  alihi  •  and,  against  the  defendant's 
objection,  the  court  allowed  the  State  to  cross-examine  the  de- 
fendant touching  matters  stated  by  him  in  making  his  state- 
ment ;  and  he  excepted. 

The  court  charged  the  jury,  ex  mero  motu^  that  if  they  be- 
lieved from  the  evidence,  beyond  a  reasonable  doubt,  that,  in 
August,  1882,  the  steers  of  Amanda  Blackburn  were  stolen  by 
the  defendant  in  Jefferson  county,  or  in  an  adjoining  county, 
and  brought  into  Jefferson  county  by  him,  then  they  must  find 
the  defendant  guilty ;  and  refused  to  charge  the  jury  at  the 
written  request  of  the  defendant,  in  substance,  that  if  they 
believed  from  the  evidence,  that  the  steers  alleged  to  have  been 
stolen,  were  stolen  in  Shelby  county,  they  must  find  the  de- 
fendant not  guilty.  The  defendant  excepted  to  the  charge 
given,  and  to  the  refusal  of  the  court  to  charge  as  requested ; 
and  he  here  assigns  those  rulings,  and  the  ruling  of  the  court 
on  the  evidence  above  noted,  as  error. 

E.  W.  Coleman,  for  appellant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

(No  briefs  came  to  the  hands  of  the  reporter.) 

STOI!^E,  J. — In  ChappeU  v.  State,  ante  p.  322,  we  construed 
the  act  under  which  defendants  in  criminal  cases  are  allowed 
"  to  make  a  statement  as  to  the  facts  in  their  own  behalf,  but 
not  under  oath."  Under  the  ruling  there  made,  this  cause 
must  be  reversed. 

And  in  Bwrke  v.  State,  ante  p.  377,  we  ruled  that  a  de- 
fendant, in  making  his  statement,  should  not  be  allowed  to  state 
his  own  motive,  belief,  or  intention,  unless  that  motive,  belief 
or  intention  was  made  known  at  the  time  the  act  was  done,  the 
facts  of  which  he  is  permitted  to  state.  It  is  for  the  jury  to 
infer  the  motive,  belief,  or  intention,  from  the  facts  and  cir- 
cumstances in  the  case,  such  as  witnesses  could  testify  to ;  and 
inasmuch  as  witnesses  can  not  know,  and  therefore  can  not 
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testify  to  the  uneommunicated  belief,  motive  or  intention  of 
the  defendant,  neither  can  tlie  defendant  make  it  a  part  of  his 
statement. 

Wright,  the  witness,  testified  to  a  description  of  the  steers, 
which  were  alleged  to  have  been  stolen.  Miles  testified  to  a 
description  of  two  steers  he  said  he  had  purchased  from  the 
defendant.  This  was  certainly  proper  testimony  to  be  weighed 
by  the  jury,  in  connection  with  the  other  evidence  in  the 
cause,  in  determining  whether  the  steers  alleged  to  have  been 
lost,  were  the  same  steers  which  were,  according  to  the  testi- 
mony of  Miles,  sold  to  him  by  the  defendant.  It  was  not, 
however,  permissible  to  prove  any  previous  unsworn  descrip- 
tion the  witness  Wright  may  have  given,  nor  the  belief  or  con- 
clusion of  the  witness  Shafer,  that  that  description  corresponded 
with  his  own  recollection  of  the  steers  he  saw  sold  to  Miles. 
It  could  not  legitimately  be  made  the  basis  of  a  comparison  by 
the  witness,  nor  could  his  conclusion  or  opinion,  based  thereon, 
be  given  to  the  jury  as  evidence.  Nor  was  it  admissible,  in 
corroboration  of  the  witness  Wright.  The  whole  subject  was 
one  of  identity,  and  that  was  for  the  jury  to  determine. — See 
1  Greenl.  Ev.  §  469 ;  Nichols  v.  Stewart,  20  Ala.  358 ;  Childs 
V.  State,  55  Ala.  25. 

Larceny  does  not  change  the  ownership  or  lawful  possession 
of  property.  Consequently,  if  the  thief  carry  the  stolen  goods 
into  another  county,  or  have  them  so  carried,  and  there  exer- 
cise dominion  over  them,  this  constitutes  a  theft  in  the  latter 
county;  and  the  indictment,  prosecution  and  conviction  may  be 
had  in  that  county. — Smith  v.  State,  55  Ala.  59 ;  Lucas  v.  State, 
62  Ala.  26. 

On  the  two  questions  above  noted,  the  judgment  of  the  Cir- 
cuit Court  is  reversed,  and  the  cause  remanded.  Let  the  ac- 
cused remain  in  custody  until  discharged  by  due  course  of  law. 


Ford  V.  The  State. 

Indictment  for  Murder. 

1.  Insanity  as  defence  for  crime;  burden  of  proof. — When  insanity  is 
set  up  as  a  defense  in  a  criminal  case,  it  must  be  established  to  the  satis- 
faction of  the  jury,  by  a  preponderance  of  the  evidence ;  and  a  reasonable 
doubt  of  the  defendant's  sanity,  raised  by  all  the  evidence,  does  not  au- 
thorize an  acquittal.     (Brickell,  C.  J.,  dissenting.) 

2.  Insanity  fitful  or  occasional  in  character;  not  presumed  to  he  corliin- 
uous. — It  is  only  insanity  of  a  chronic  or  permanent  nature  which,  on  be- 
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ing  proved,  is  presumed  to  continue ;  there  is  no  presumption  that  fitful 
and  exceptional  attacks  of  insanity  are  continuous. 

3.  Same;  offense  presumed  to  have  been  commitled  in  lucid  interval. 
Where  an  insane  person  "has  lucid  intervals,  the  law  presumes  the  of- 
fense of  such  person  to  have  been  committed  in  a  lucid  interval,  unless  it 
appears  to  have  been  committed  in  the  time  of  his  distemper." 

4.  Vohintary  drunkenness  no  excuse  for  crime. — While  voluntary  drunk- 
enness may  some  times  operate  to  rebut  the  existence  of  malice,  so  as  to 
reduce  the  grade  of  homicide,  or  other  crime  of  which  malice  is  a  neces- 
sary ingredient,  and,  in  many  instances,  a  man  may  be  so  drunk  as  to  be 
incapable  of  forming  or  entertaining  any  specific  intention  at  all ;  yet,  it 
can  not  be  said,  in  any  proper  sense,  that  intoxication  excuses  the  crime 
committed  under  its  influence,  or  that  the  defendant  should  on  that  ac- 
count be  entirely  acquitted  of  guilt. 

5.  Threats  by  defendant  against  deceased;  admissibility  of. — While 
threats  by  the  defendant  to  kill  one  man  may  not  be  admissible  under  an 
indictment  for  the  murder  of,  or  assault  with  intent  to  murder  another, 
threats  to  kill  or  injure  some  one  not  definitely  designated,  especially 
when  made  shortly  before  the  commission  of  the  offense  to  which  they 
may  be  construed  to  have  reference,  are  admissible  in  connection  with 
other  explanatory  circumstances,  on  proof  of  the  corpus  delicti.  It  is  a 
matter  of  mere  inference  whether  the  deceased  came  within  the  scope  of 
such  threats ;  and  their  weight  or  probative  force  is  a  question  entirely 
for  the  jury. 

6.  Homicide;  tvhat  admissible  as  an  act  of  preparation. — On  the  trial  of 
a  defendant  for  murder,  it  being  shown  that  the  homicide  was  committed 
in  the  afternoon,  and  that  the  defendant  and  deceased  had  had  a  difficulty 
in  the  morning  of  the  same  day,  and  that  bad  feelings  existed  between 
them  during  the  intervening  hours, — held,  that  the  primary  court  com- 
mitted no  error  in  admitting  the  testimony  of  a  witness  for  the  State, 
against  defendant's  objection,  to  the  effect  that  after  the  first  difficulty, 
and  a  short  time  prior  to  the  fatal  act,  the  defendant  had  proposod  to  ex- 
change knives  with  the  witness,  showing  him  at  the  time  a  small  knife, 
and  assigning  as  a  reason,  that  his  knife  was  too  small.  Such  testimony 
may  have  been  comparatively  weak,  but  it  was  clearly  relevant  as  an  act 
of  preparation,  when  taken  in  connection  with  the  previous  difficulty,  and 
bad  feelings  between  the  parties. 

7.  Charge  assuming  truth  of  evidence,  where  there  js  a  conflict,  properly 
refused. — Where  the  evidence  for  a  defendant  on  trial  for  murder  tends 
to  show  that  he  was  free  from  fault,  and  that  he  could  not  apparently 
have  retreated  with  safety,  but  the  evidence  for  the  prosecution  tended 
to  prove  the  contrary,  charges  requested  by  the  defendant  as  to  self-de- 
fense, which  assumed  the  truth  of  the  evidence  on  his  behalf,  thereby 
withdrawing  from  the  jury  all  consideration  as  to  the  truth  or  falsity  of  the 
conflicting  evidence,  are  properly  refused. 

8.  Competency  of  witnesses  who  are  not  experts  on  question  of  insanity 
vel  non. — Where  a  witness  who  is  not  a  medical  expert  expresses  an 
opinion,  affirming  the  insanity  of  a  party,  it  is  the  better  and  safer  prac- 
tice that  his  opinion  should  be  preceded  by  the  facts  and  circumstances 
upon  which  it  is  based,  they  being  necessarily  eccentric  manifestations 
and  abnormal  facts  affirmative  in  their  nature ;  but  where  the  witness 
testifies  to  the  sanity  of  a  party,  there  may  be  no  such  eccentric  manifes- 
tations or  abnormal  facts,  and  "he  may  testify  to  the  non-existence 
thereof  by  way  of  general  negative."  , 

9.  Same. — The  competency  of  the  witness  in  such  case  depends 
simply  upon  the  fact,  that  he  has  an  aciuaintance  with  the  party  whose 
sanitj^  is  in  issue,  of  sufficient  duration  and  intimacy  to  have  af- 
forded him  opportunities  for  such  frequent  observation  as  to  justify  the 
formation  of  a  correct  opinion. 

l(f.     Same. — It  is  impossible  to  lay  down  any  precise  rule  as  to  the 
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length  or  character  of  acquaintance  which  will  render  the  opinion  of  such 
witness  admissible ;  and  it  must  rest,  to  a  considerable  extent,  within  the 
sound  legal  discretion  of  the  primary  court. 

11.  Evidence ;  when  party  can  not  complain  of  ruling  of  primary  court 
allovnng  irrelevant  evidence. — When  a  defendant  in  a  criminal  case,  on 
direct  examination  of  his  own  witness,  elicits  irrelevant  evidence,  he  can 
not  complain  that  the  prosecution  is  allowed,  on  cross-examination,  to 
bring  out  other  irrelevant  evidence,  by  way  of  explanation  or  rebuttal, 
touching  the  same  subject-matter. 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  Hon.  Thomas  M.  Arrington. 

Joseph  Ford,  defendant  in  the  lower  court,  was  indicted  for 
the  murder  of  William  Y.  House,  "  by  striking  him  with  a 
brick  or  brickbat;"  and  he  was  convicted  of  murder  in  the 
second  degree,  and  sentenced  to  the  penitentiary  for  ten  years. 

The  evidence  for  the  prosecution  tended  to  show  that  on  the 
14th  June,  1882,  in  the  afternoon  between  five  and  six  o'clock, 
the  defendant  struck  the  deceased  with  a  brickbat  about  half 
the  size  of  a  brick,  near  the  post-office  in  the  city  of  Mont- 
gomery, and  the  deceased  died  on  the  following  day  from  the 
effects  of  the  wound  ;  that  about  eleven  o'clock  on  the  morning 
of  the  fatal  act  the  defendant  and  deceased  had  a  quarrel  in  a 
bar-room,  and  that  bad  feelings  existed  between  them  during 
the  day  ;  that  the  defendant  during  the  day  made  several  threats 
against  the  deceased ;  and  that  both  parties  had  been  drinking, 
and  were  somewhat  under  the  influence  of  intoxicating  liquors 
at  the  time  of  the  killing.  The  evidence  for  the  State  further 
tended  to  show  that  the  defendant  brought  on  the  difficulty 
that  resulted  in  the  death  of  the  deceased,  and  struck  the  latter 
without  any  provocation.  On  the  other  hand,  some  evidence 
was  introduced  by  the  defendant,  tending  to  show  that  he  acted 
in  self-defense. 

Insanity  was  one  of  the  defenses  set  up  by  the  defendant, 
and,  for  the  purpose  of  proving  it,  he  examined  several  witnesses, 
whose  testimony  is  given  at  length  in  the  bill  of  exceptions. 
The  testimony  of  these  witnesses  tended  to  show  that  the  de- 
fendant was  a  man  of  weak  mind,  and  that  he  was,  and  had 
been  for  several  years  subject,  when  under  the  influence  of  ex- 
citement, produced  by  passion  or  drink,  to  mental  aberrations, 
and  occasional  and  fitful  attacks  of  insanity ;  numerous  acts,  at 
different  times  and  places,  done  by  the  defendant,  excentric  and 
abnormal  in  their  character,  being  testified  to  ;  and  the  opinions 
of  witnesses  given,  that  at  such  times  the  defendant  was  insane. 
The  testimony  of  these  witnesses  further  tended  to  show  that 
the  defendant's  father  was  subject,  under  the  same  conditions, 
to  similar  attacks,  and  that  two  of  his  brothers  and  a  sister  were 
of  unsound  mind.     There  was  a  conflict  in  the  evidence,  how- 
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ever,  as  to  the  insanity  of  the  defendant,  of  his  father,  and  of 
one  of  his  brothers. 

The  State  examined  several  witnesses,  who  were  not  medical 
experts,  in  rebuttal  of  the  testimony  offered  by  the  defendant 
as  to  the  insanity  of  himself,  his  father,  and  one  of  his  brothers, 
whose  testimony  tended  to  show  that  all  three  of  them  were  of 
sound  mind.  The  testimony  of  the  witnesses  as  to  the  sanity  of 
the  father  and  brother,  and  that  of  some  of  the  witnesses  as  to 
the  defendant's  sanity  showed  an  intimate  acquaintance  with 
them  of  several  years  duration.  One  of  the  witnesses  for  the 
State  as  to  the  sanity  of  the  defendant  testified  touching  his 
knowledge  of  the  defendant,  and  his  acquaintance  with  liiui, 
substantially  as  follows :  He  had  known  defendant  since  he 
was  a  boy,  and  had  met  him  almost  daily,  but  had  not  been  in- 
timate with  him.  Witness  only  knew  defendant's  business 
from  hearsay;  had  met  him  on  the  streets  numbers  of  times; 
had  seen  him  at  the  depot,  on  the  engine  out  on  tlie  road  (the 
defendant  having  been  shown  to  have  been  at  one  time  a  fire- 
man on  a  locomotive),  and  at  conventions,  elections  and  other 
places ;  had  a  good  many  conversations  with  him,  but  never  had 
a  long  conversation  with  him  ;  did  not  suppose  that  he  ever  had 
a  conversation  with  him  that  lasted  over  five  minutes.  Another 
witness  testified  as  to  his  acquaintance  with,  and  knowledge  of 
the  defendant  as  follows :  "  That  he  had  known  defendant 
since  he  (defendant)  was  a  boy  ;  have  met  him  casually  on  the 
streets,  sometimes  by  himself,  and  sometimes  in  crowds ;  have 
talked  with  him  on  the  streets,  and  have  heard  him  talk  to  other 
people ;  have  just  heard  him  talking  generally ;  have  conversed 
with  him,  and  have  heard  him  converse  with  others  frequently, 
and  at  divers  times  in  a  long  course  of  years."  The  State  asked 
each  of  the  witnesses  examined  by  it  as  to  the  defendant's 
sanity,  after  making  preliminary  proof  by  him  of  his  acquain- 
tance with,  and  knowledge  of  the  defendant,  as  stated  above, 
whether,  in  his  opinion,  the  defendant  was  sane  or  insane.  To 
this  question,  as  propounded  to  each  of  the  witnesses,  the  de- 
fendant objected,  on  the  ground  that  the  facts  stated  by  the 
witnesses  did  not  show  that  he  had  suflicient  knowledge  of  the 
defendant  to  testify  as  to  his  sanity  or  insanity ;  but  his  objec- 
tion was  overruled,  and  the  witness  allowed  to  answer  the  ques- 
tion, and  the  defendant  excepted.  In  answer  to  this  question 
each  witness  answered,  in  substance,  that,  in  his  opinion,  the 
defendant  was  sane.  Similar  proof  was  made  as  to  the  de- 
fendant's father,  and  as  to  one  of  his  brothers,  similar  questions 
propounded,  answers  given,  and  exceptions  reserved. 

One  Cheatham,  a  witness  examined  by  the  defendant  as  to 
the  defendant's  sanity,  testified  on  direct  examination  that  after 
the  defendant's  arrest,  the  defendant  sent  for  him,  and  he  w^ent 
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to  the  jail  to  see  him ;  and,  after  talking  with  him  awhile,  wit- 
ness asked  him  what  he  wanted  to  know,  and  why  he  had  sent 
for  him ;  and  that  he  replied  that  he  wanted  to  know  when  the 
August  election  was  coming  on,  and  asked  witness  to  tell  a  cer- 
tain candidate  that  he,  defendant,  wanted  to  take  a  hand.  On 
cross-examination  by  the  State,  this  witness  was  allowed  to  tes- 
tify, against  the  defendant's  objection,  (1)  that  said  candidate 
was  a  man  of  considerable  influence  ;  (2)  that  at  a  certain  pri- 
mary election  between  said  candidate  and  his  opponent,  the  de- 
fendant worked  for  said  candidate  and  against  his  opponent; 
and  (3)  that  in  said  primary  election  the  witness  was  a  partisan 
of  said  candidate,  and  that  the  defendant  knew  this  fact. 
The  defendant  duly  reserved  exceptions  to  the  questions  call- 
ing for  this  testimony,  and  to  the  rulings  of  the  court  overrul- 
ing his  motions  to  exclude  the  answers  from  the  jury. 

An  exception  Avas  also  reserved  by  the  defendant  to  certain 
testimony  elicited  by  the  State  from  one  Malloy ;  but  the  char- 
acter of  this  testimony  is  sufticiently  indicated  in  the  opinion. 
An  exception  was  also  reserved  by  the  defendant  to  the  admis- 
sion in  evidence  of  certain  threats  made  by  the  defendant,  the 
character  of  which  is  indicated  in  tlie  opinion. 

The  bill  of  exceptions  purports  to  set  out  all  the  evidence ; 
and  after  the  general  charge,  to  which  no  exceptions  were  re- 
served, the  court,  at  the  written  request  of  the  State's  solicitor, 
gave  to  the  jury  the  following,  among  other,  charges :  3. 
"  When  the  plea  of  insanity  is  set  up  as  a  defense,  the  burden 
of  proof  is  on  the  defendant  to  show  that,  at  the  time  the  fatal 
blow  was  given,  he,  defendant,  was  so  insane  as  to  be  unable  to 
distinguish  between  the  right  and  wrong  of  the  act  being  done, 
i.  e.  the  killing;  and  he  must  show  this  to  the  satisfaction  of 
the  jury  by  a  preponderance  of  the  evidence."  4.  "  Drunken- 
ness is  no  excuse  for  crime  ;  and  if  the  jury  believe  from  the 
evidence  beyond  a  reasonable  doubt,  that  at  the  time  defendant 
killed  House,  he,  defendant,  was  drunk  or  intoxicated,  he  should 
not  be  excused  or  acquitted  on  that  account."  5.  "If  the  de- 
fendant has  failed  to  satisfy  the  jury  by  a  preponderance  of  all 
the  evidence,  that,  at  the  time  he  struck  House  the  fatal  blow, 
he,  defendant,  was  insane ;  or  if  a  preponderance  of  all  the  evi- 
dence satisfies  the  jury  that  at  said  time  defendant  was  sane, 
then  the  jury  sli-  uld  not  excuse  or  acquit  the  defendant  on  said 
plea  of  insanity."  6.  "  The  law  presumes  sanity,  and  that 
presumption  must  prevail  until  it  is  overcome ;  and  insanity  is 
a  defense  which  must  be  proved  to  the  satisfaction  of  the  jury 
by  that  measure  of  proof  which  is  required  in  civil  cases ;  and 
a  reasonable  doubt  of  defendant's  sanity,  raised  by  all  the  evi- 
dence, does  not  authorize  an  acquittal.  And  when  insanity  is 
set  up  as  a  defense  in  a  criminal  case,  whether  the  evidence  of  it 
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arises  out  of  the  testimony  which  proves  the  commission  of  the 
act,  or  is  shown  aliunde,  it  is  insufficient,  unless  it  overturns 
the  presumption  of  sanity ;  and  moral  insanity,  which  consists 
of  irresistible  influence,  co-existing  with  mental  sanity,  has  no  sup- 
port either  in  psychology  or  law."  To  each-  of  tliese  cliarges 
the  defendant  excepted. 

The  defendant  also  reserved  exceptions  to  the  refusal  of  the 
court  to  give  the  following,  among  other,  charges  requested  by 
him  in  writing  :  17.  "  If  upon  the  evidence  the  jury  have  a 
reasonable  doubt  that  Ford  was  sufficiently  sane  and  in  his  right 
mind,  to  know  the  difference  between  right  and  wrong  in  strik- 
ing House  with  the  piece  of  brick  at  the  time  he  struck  House 
with  the  piece  of  brick,  the  jury  must  find  the  defendant  not 
guilty."  24.  "  If  after  the  consideration  of  all  the  evidence  in 
the  case,  the  jury  have  a  reasonable  doubt  as  to  whether  the 
defendant  was  insane  or  not,  at  the  time  he  struck  House  with 
the  piece  of  brick,  they  must  find  the  defendant  not  guilty." 
25.  "  The  burden  is  on  the  State  to  prove  all  that  is  necessary 
to  constitute  the  crime  of  murder ;  and,  as  that  crime  can  onlj' 
be  committed  by  a  person  of  sane  mind,  the  burden  is  upon  the 
State  to  prove  that  the  defendant  was  sane,  when  he  committed 
the  act  of  killing.  29.  "  If  the  jury  believe  from  the  evidence 
that  insanity  existed  in  the  family  of  the  defendant  prior  to  the 
homicide,  and  that,  among  others  of  the  family  of  defendant, 
his  father  was  insane  at  intervals  ;  and  if  the  jury  further  be- 
lieve from  the  evidence  that  the  defendant  had  been  suddenly 
or  temporarily  insane  before  the  homicide  in  this  case  was  com- 
mitted by  defendant,  then  the  burden  of  proof  is  on  the  State 
to  show  that,  at  the  time  the  offense  in  this  case  was  committed 
by  defendant,  he  was  sufficiently  sane  to  realize  the  consequence 
of  his  act." 

The  rulings  of  the  City  Court  above  noted  are  here  assigned 
as  error. 

Bragg  &  THORmoTOisr,  and  J.  M.  Falkner,  for  appellant. 
(1)  The  court  erred  in  overruling  the  motion  to  exclude  the 
testimony  of  the  witness  Malloy  in  reference  to  the  proposal  of 
the  appellant  to  swap  knives  with  him.  There  was  nothing  in 
this  evidence  that  connected  it  directly  or  indirectly  with  House, 
or  with  the  difficulty  with  House.  (2)  The  court  erred  in 
overruling  the  objection  of  the  appellant  to  the  testimony  of 
Cheatham.  This  was  wholly  irrelevant,  and  was  calculated  to 
prejudice  the  jury  against  the  accused.  (3)  The  court  erred 
in  overruling  appellant's  objections  to  the  questions  calling  for 
witneses'  opinion  as  to  the  sanity  of  the  defendant. — Roberts 
V.  Trawlck,  13  Ala.  6S;  Norris  v.  State,  16  Ala.  778 ;  Powell 
V.  State,  25  Ala.  29 ;  State  v.  Brinyea,  5  Ala.  243.  (4).  "A 
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sense  of  duty  compels  us  to.  earnestly  and  respectfully  in- 
sist before  this  court,  that  the  rule  laid  down,  as  to  the  burden 
of  proof  in  cases  of  insanity,  in  the  case  of  Bosioell  v.  State,  63 
Ala.  pp.  324-6,  is  unsound,  and  has  been  productive  of  great 
injustice  and  injury  to  the  accused  in  this  ease  on  the  trial  in 
the  court  below.  The  able  and  learned  opinion  in  that  case  is, 
it  is  true,  sustained  by  the  authorities  there  cited,  and  also  by 
other  authorities,  which  were  doubtless  considered  by  the  court 
in  deciding  that  case ;  but  we  respectfully  submit  that  the  bet- 
ter rule,  a  more  just  rule,  and  a  rule  which  is  more  in  accord- 
ance with  the  reason,  with  the  logic,  and  with  the  humanity  of 
the  law,  is  laid  down  in  the  following  authorities : — State  v. 
Garbutt,  17  Mich.  9 ;  State  v.  O'Connell,  87  N.  Y.  377;  State 
V.  Cunni7igham,  56  Miss.  269 ;  State  v.  Chase,  40  111.  352 ; 
State  V.  Crawford,  11  Kan.  32;  State  v.  Wright,  4  Neb.  408 ; 
State  V.  Jones,  50  N.  H.  369 ;  State  v.  Dove,  3  Heisk.  (Tenn.) 
348 ;  State  v.  Guetig,  ^^  Ind.  94.  Many  other  authorities 
might  be  cited,  but  only  leading  cases  have  been  selected  where 
the  whole  subject  is  discussed."  Upon  these  authorities  it 
is  contended,  that  the  court  erred  in  its  several  rulings  on  the 
charges  on  insanity.  (5)  The  charge  numbered  3,  given  at 
the  request  of  the  State,  is  erroneous,  because  it  directs  the  jury 
to  find  according  to  the  preponderance  of  the  evidence. — Mays 
V.  Williams,  27  Ala.  267 ;  Vandeventer  v.  Ford,  60  Ala.  610. 

H.  C.  Tompkins,  Attorney- General,  for  the  State.  (1)  The 
threats  made  by  defendant,  not  directed  against  any  known  per- 
son, as  well  as  the  effort  to  exchange  his  knife  for  a  larger  one, 
were  all  made  after  the  first  difficulty  with  deceased  in  the  morn- 
ing. The  testimony  tended  to  show  that  from  that  time  on  the 
defendant  continuously  harbored  a  purpose  to  avenge  a  supposed 
affront  by  deceased,  and  to  prepare  himself  to  take  his  life,  or 
to  do  him  great  bodily  harm.  There  was  evidence  of  threats 
made  during  the  interval  directly  against  deceased,  and  of 
preparation  made  to  injure  him.  Certainly,  in  connection  with 
the  other  evidence  in  the  case,  the  jury  had  a  right  to  infer  that 
these  threats  were  intended  for  deceased,  and  that  the  effort  to 
procure  a  larger  knife  was  an  evidence  of  his  purpose  to  do  him 
harm.  The  acts  of  the  defendant  from  the  time  of  the  first 
quarrel  constituted  one  continuous  transaction,  and  evidence  of 
any  fact  which  tends,  even  in  the  slightest  degree,  to  show  his 
state  of  mind,  or  throw  light  upon  his  purposes  was  proper  for 
the  consideration  of  the  jury. — Campbell  v.  State,  23  Ala.  44  ; 
Armor  v.  State,  63  Ala.  173 ;  Whart.  on  Crim.  Ev.  §§  753-6. 
(2)  The  evidence  elicted  by  the  defendant  from  the  witness 
Cheatham  touching  the  August  election  was  irrelevant;  and 
hence,  the  testimony  on   cross-examination,  if  irrelevant,  was 
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merely  explanatory  of  the  irrelevant  testimony  brought  out  by 
the  defendant  on  direct  examination  ;  and  he  can  not  be  heard 
to  object.  (3)  The  "witnesses  examined  by  the  State  were 
fully  competent  to  testify  to  their  opinions  of  the  sanity  of  de- 
fendant.— Powell  V.  State,  25  Ala.  21 ;  Wallcer  v.  Walker^  Ex. 
34  Ala.  469 ;  Stuhls  v.  Houston,  33  Ala.  555,  (4)  No  princi- 
ple of  law  is  better  settled  than  that  one  who  prepares  himself 
for,  and  brings  on  a  difficulty  with  another,  car|  not  excuse  him- 
self for  taking  the  life  of  that  other  upon  the  ground  of  self- 
defense.  No  party  can  justify  on  that  ground,  where  the  evi- 
dence shows  that  he  brought  on,  or  encouraged  the  difficulty, 
or  that  there  was  no  reasonable  apprehension  of  loss  of  life,  or 
great  bodily  harm,  or  that  there  was  other  reasonable  mode  of 
escape  from  the  danger. — Cross  v.  State,  63  Ala.  40  ;  Eiland  v. 
State,  52  Ala.  322  ;  Mitchell  v.  State,  60  Ala.  26 ;  Myers  v. 
State,  62  Ala.  599  ;  McNeezer  v.  State,  63  Ala.  169  ;  Ingram  v. 
State,  67  Ala.  67.  (5)  The  law  in  this  State  does  not  recog- 
nize so-called  temporary  insanity.  Any  man  whose  passions 
are  aroused  beyond  control,  may  be  said  to  be  temporarily  in- 
sane;  but  that  does  not  justify  crime.  The  insanity  which  ex- 
cuses from  the  penalities  of  crime  must  be  something  more  tlmn 
a  temporary  dethronement  of  reason.  So  it  may  be  taken  as 
settled  by  BosweWs  case,  63  Ala.  307,  that,  to  make  out  the  de- 
fense of  insanity,  defendant  must  do  more  than  create  by  the 
evidence  a  reasonable  doubt  of  his  sanity;  he  must  establish  the 
fact  to  the  satisfaction  of  the  jury  by  that  measure  of  proof 
which  is  required  in  civil  cases.  That  case  lays  down  the  true 
rule  both  in  principle,  and  as  held  by  a  majority  of  decisons; 
and  the  court  is  referred  to  the  following  authorities  sustaining 
and  defending  the  principle,  not  referred  to  in  that  case : 
Whart.  on  Crim,  Ev.  §  340 ;  Dejarnette  v.  Cmnmontoealtli,  75 
Va.  867 ;  McLean  v.  State,  16  Ala.  672 ;  State  v.  Bruce,  48 
Iowa,  530 ;  Stctte  v.  Orear,  29  Minn.  221 ;  Carter  v.  State,  56 
Ga.  463;  Wehh  v.  State,  9  Tex.  (Ct.  of  Ap.)  490;  Johnson 
V.  State,  10  lb.  571 ;  State  v.  Hmjt,  46  Conn.  330  ;  Cayle  v.  Com- 
monwealth, Amer.  Law  Reg.  vol.  22,  p.  191 ;  Code  of  1876, 
§  1487. 

SOMERYILLE,  J. — The  main  question  presented  for  our 
consideration  in  this  case  relates  to  the  rule  governing  the 
burden  and  sufficiency  of  proof  in  criminal  cases,  where  the 
defense  of  insanity  is  interposed.  This  question  was  fully  and 
elaborately  considered  by  this  court  in  BosimlVs  case,  63  Ala. 
307,  decided  in  tlie  year  1879,  where  the  authorities  on  the 
subject -in  both  England  and  America  are  lucidly  reviewed  in 
the  opinion  of  Mr.  Justice  Stone,  speaking  for  a  majority  of 
tlie  court.     The  doctrine  is  there  held,  that  insanity  is  a  de- 
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fense  wliicli  must  be  established  to  the  satisfaction  of  the  jitry, 
hy  a  preponderance  of  the  evidence,  and  a  reasonahle  doiibt  of 
the  defendant's  sanity,  raised  by  all  the  evidence,  does  not  au- 
thorize an  acquittal.  A  strong  appeal  is  made  by  counsel, 
urging  that  this  case,  which  was  decided  by  a  majority  of  the 
court,  should  be  overruled,  as  repugnant  to  the  sound  logic  of 
the  law,  and  not  in  harmony  with  settled  analogies  of  criminal 
jurisprudence.  I  confess,  if  the  question  were  a  new  one, 
that,  apart  from  authority,  I  should  be  greatly  dispose^  to  favor 
the  view,  that  although  the  law  presumes  sanity,  it  at  the  same 
time  presumes  innocence,  that  these  presumptions  are  each  dis- 
putable, and  must  go  to  the  jury,  to  be  considered  by  them  in 
connection  with  the  other  evidence ;  and  that  if  the  jury,  upon 
the  facts  and  conflicting  presumptions  of  the  whole  case,  en- 
tertain a  reasonable  doubt  that  the  crime  charged  was  com- 
mitted by  the  prisoner  while  in  a  sane  state  of  mind,  he  is  en- 
titled to  an  acquittal.  This  is  the  modern  or  strictly  American 
doctrine,  and  iinds  no  countenance,  so  far  as  I  can  discover, 
among  the  best  law-writers  or  adjudged  cases  in.  England.  It 
seems  to  be  approved  by  Mr.  Bishop  alone  of  the  American 
text-writers,  and  finds  support  in  the  decisions  of  only  some 
nine  or  ten  of  the  highest  courts  of  the  several  States. — 2  Bish. 
Cr.  Proc.  §  673;  &  Connell  v.  The  People,,  87  N.  Y.  377; 
Cunningham  v.  State,  56  Miss.  269;  People  v.  Garhutt, 
17  Mich.  9;  State  v.  Crawford,  11  Kansas,  32 ;  Guetig  v.  State, 
QQ  Ind.  94  (S.  C.  32  Amer.  Kep.  99) ;  Chase  v.  People,  40  111. 
352 ;  Wright  v.  People,  4  Neb.  407 ;  State  v.  Jones,  50  N.  H. 
369;  Dove  v.  State,  3  Heisk.  (Tenn.)  348;  State  v.  Patterson, 
45  Vt.  308 ;  State  v.   Waterinan,  1  Nev.  543. 

The  doctrine  of  BosweWs  case,  which  repudiated  the  ordinary 
rule  of  "  reasonable  doubt "  as  applicable  to  insanity  cases,  is, 
however,  sustained  by  the  great  weight  of  authority.  It 
seems  to  be  approved  by  all  of  the  English  text-writers  and  ad- 
judged cases,  coming  with  the  sanction  of  the  common  law, 
which,  for  many  forcible  reasons,  placed  insanity  upon  a  basis 
somewhat  different  from  other  defenses. — McNaghtenh  case, 
10  CI.  &  Fin.  200;  Reg.  v.  Eigginson,  1  C.  &  K.  130 ;  1  Eus- 
sell  on  Cr.  (9th  Ed.)  5-25.  It  is  said  in  Roscoe's  Criminal 
Evidence  that  "  the  onus  of  proving  the  defense  of  insanity, 
or,  in  the  case  of  lunacy,  of  showing  that  the  oifense  was 
committed  when  the  prisoner  was  in  a  state  of  lunacy,  lies  on 
the  prisoner." — Roscoe's  Cr.  Ev.  (7th  Ed.)  975.  In  Foster's 
Crown  Law  it  is  said,  "  all  the  circumstances  of  accident,  neces- 
sity or  infirmity,  are  satisfactorily  to  be  proved  "by  the 
prisoner." — Fost.  255. 

Among  the  American  authors  Mr.  Wharton  strongly  favors 
the  view,  that  the  burden  of  proof  is  on  the  defendant  to  prove 
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his  insanity  by  a  preponderance  of  the  evidence — the  defense 
being  said  to  be  extrinsic,  and  likened  to  an  application  in  "  the 
nature  of  a  plea  to  the  jurisdiction,  or  a  motion  to  change  the 
venue:"— Whart.  Horn.  §  668 ;  Whart.  Cr.  Ev.  §  340  ;  Whart. 
Cr.  Law  (7th  Ed.)  §  54.  Mr.  Greenleaf  says  that  the  defense 
"must  be  clearly  proved:"  and  again,  that  it  "must  be  estab- 
lished by  evidence  satisfactory  to  the  jury." — 2  Greenl.  Ev. 
§  373 ;  3  11).  §  5.  The  adjudged  cases  in  this  country  present 
a  vast  weight  of  authority  favorable  to  the  doctrine  of  Bo8- 
welVs  case,  or  at  least  in  repudiation  of  the  rule  entitling  the 
defendant  to  an  acquittal  upon  the  existence  of  a  mere  reason- 
able doubt  of  his  sanity.  Many  of  these  cases  state  the  rule 
more  strongly  against  the  defendant,  and  some  go  to  the  length 
that  the  defendant  must  establish  his  insanity  to  the  satisfaction 
of  the  jury,  beyond  a  reasonable  doubt.  Tiiese  views  prevail 
in  some  eighteen  or  twenty  of  the  States. — McAllister  v.  State^ 
17  Ala.  434;  Com.  v.  Heath,  11  Gray  (Mass.)  303;  Sayres 
V.  Com.  88  Penn.  St.  291 ;  StaU  v  Fe'lter,  32  Iowa,  49;  State 
V.  Payne,  '^^  N.  C.  609;  Graham  v.  Com.  16  B.  Mon.  (Ky.) 
587;  State  v.  Strauder,  11  West  Va.  745,  823 ;  State  v.  Stark, 
1  Strob.  (S.  Ca.)  Law,  479 ;  State  v.  Lawrence,  57  Me.  574 ; 
State  V.  Redemeier,  71  Mo.  173;  Bergin  v.  State,  31  Ohio,  111, 
115  ;  Wehh  V.  State,  9  Tex.  (Ct.  Ap.)  490 ;  S.  C.  35  Araer. 
Rep.  32,  note;  BosweWs  case,  20  Gratt.  (Ya.)  860;  People 
V.  Messersmith,  57  Cal.  575 ;  State  v.  Gut,  13  Minn.  341 ; 
McKenzie  v.  State,  26  Ark.  334 ;  Carter  v.  State,  56  Ga.  463 ; 
State  V.  Spencer,  1  Zabr.  (N.  J.)  196,  201 ;  State  v.  Panby, 
1  Hous.  Cr.  Cases  (Del.)  166,  175 ;  State  v.  Hoyt,  46  Conn.  330. 

In  view  of  these  considerations  we  are  of  opinion  that  the 
rule  declared  in  BoswelVs  case  should  not  be  disturbed.  It 
establishes  a  rule  greatly  favorable  to  the  preservation  of  human 
life,  and  to  the  good  order  and  peace  of  society.  It  dis- 
courages the  recognition  of  that  species  of  frenzy,  known  as 
"•moral"  or  "emotional"  insanity,  which,  without  any  support 
in  the  law,  sometimes  linds  countenance  at  the  hands  of  juries 
in  contempt  of  its  integrity.  It  is  based  upon  the  broad  pre- 
sumption, which  receives  universal  recognition  in  all  the  ailairs 
of  life,  that  sanity  is  the  normal  condition  of  all  mankind,  and 
upon  the  teachings  ol  experience  that  criminals  often  take 
refuge  in  attempting  the  simulation  of  insanity  under  circum- 
stances rendering  it  most  ditScult  of  detection.  The  history 
of  criminal  jurisprudence  in  this  country,  it  is  apprehended, 
fails  to  show  any  danger  from  the  inhumanity  of  juries  in  the 
harsh  of  unreasonable  administration  of  the  rule. 

This  rule,  it  may  be  added,  fully  harmonizes  with  the  pro- 
visions of  our  statute  authorizing  the  judges  of  our  circuit 
courts  to  order  an  inquisition  in  the  case  of  criminals  alleged 
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to  be  insane,  with  the  view  of  committing  them  to  the  State 
hospital  for  insane  persons.  The  commitment  is  authorized 
"  if  it  be  satisfactorily  proved  that  the  person  is  insane,"  and 
he  is  required  to  remain  in  custody  until  he  is  restored  to  his 
riglit  mind. — Code,  1876,  §§  1487-88.  It  is  manifest  that  great 
confusion  might  follow  in  the  administration  of  justice,  if  one 
rule  should  be  adopted  in  the  trial  of  defendants  alleged  to  be 
insane,  and  another  in  judicial  inquisitions.  A  case  might  not 
be  improbable  where  a  prisoner,  charged  with  murder,  might  be 
acquitted  on  the  ground  of  homicidal  insanity,  because  of  the 
bare  existence  of  a  reasonable  doubt,  and  yet  there  might  not 
be  such  a  preponderance  of  evidence  against  him  as  to  satisfy 
the  judge  or  jury  of  his  insanity  in  a  judicial  inquisition. 
One  dangerous  to  the  community  would  thus  be  set  at  large, 
beyond  the  pale  of  legal  punishment  or  custody,  until  a  second 
or  third  homicide  might  operate  to  remove  the  existing  reason- 
able doubt. 

We  find  no  error  in  the  rulings  of  the  court,  relevant  to  the 
defense  of  insanity,  which  can  authorize  a  reversal  of  the 
judgment  under  the  above  views. 

There  is  no  presumption  that  fitful  and  exceptional  attacks 
of  insanity  are  continuous — a  proposition  manifest  in  itself. 
It  is  only  insanity  of  a  chronic  or  permanent  nature  which,  on 
being  proved,  is  presumed  to  continue. — Whart.  Cr.  Ev.  §  730. 
The  rule,  therefore,  prevails  that  where  an  insane  person  "has 
lucid  intervals,  the  law  presumes  the  offense  of  such  person  to 
have  been  committed  in  a  lucid  interval,  unless  it  appears  to 
have  been  committed  in  the  time  of  his  distemper." — 1  Russell 
on  Cr.  11;  1  Hale,  33-4.  Chargenumber  twenty-nine,  requested 
by  the  defendant,  was  properly  refused  on  this  principle. 
There  was  no  evidence  tending  to  show  that  the  alleged 
insanity  of  the  prisoner  was  any  thing  more  than  fitful  or 
occasional. 

The  principle  is  everywhere  recognized,  that  voluntary  drunk- 
enness or  intoxication  is  no  excuse  for  the  commission  of  crime. 
Roscoe's  Cr.  Ev.  985 ;  1  Arch.  Cr.  PI.  11-14.  This  in  nowise 
conflicts  with  the  rule,  that  it  may  some  times  operate  to  rebut 
the  existence  of  malice^'&o  as  to  reduce  the  grade  of  tlie  homicide, 
or  other  crime,  of  which  malice  is  a  necessary  ingredient.  So, 
in  many  instances,  a  man  may  be  so  drunk  as  to  be  incapable 
of  forming  or  entertaining  any  specific  intention  at  all. — Mooney 
V.  State,  33  Ala.  419;  Ross  v.  State,  62  Ala.  225  ;  1  Russ.  on  Cr, 
12-13.  Yet  it  can  not  be  said  in  any  proper  sense  that  the  ex- 
istence of  intoxication  excuses  the  crime  committed  under  its 
influence,  or  that  the  defendant  should  on  that  account  be  en- 
tirely acquitted  of  guilt. — 1  Bish.  Cr.  Law,  §  400.  The  fourth 
charge,  given  at  the  instance  of  the  State,  was  free  from  error. 
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If  its  tendency  was  merely  misleading,  as  being  too  broad  in  its 
application  to  a  particular  phase  of  the  case,  an  explanatory 
charge  should  have  been  requested. 

Threats  made  by  a  defendant  are  generally  admitted  as  tend- 
ing to  prove  malice  on  his  part  against  a  deceased  person  with 
the  killing  of  whom  he  is  charged.  To  be  admissible  they 
must  of  course  be  capable  of  such  construction  as  that  they 
may  have  reference  to  the  deceased.  A  threat  to  kill  one  man 
may  not  be  admissible  under  an  indictment  charging  the  de- 
fendant with  the  murder  of,  or  assault  with  intent  to  murder  an- 
other and  different  man. —  Ogletree  v.  State,  28  Ala.  693.  But 
threats  to  kill  or  injure  some  one  not  definitely  designated,  es- 
pecially when  made  shortly  before  the  commission  of  the  offense 
to  which  they  may  be  construed  to  have  reference,  are  unques- 
tionably admissible  in  connection  with  other  explanatory  cir- 
cumstances, and  on  proof  of  the  corpus  delicti.  The  threats  of 
a  general  character,  made  the  subjects  of  objection  in  the  record, 
all  come  within  the  influence  of  the  above  principle,  and  were 
properly  admitted.  It  was  a  matter  of  mere  inference  whether 
the  deceased  came  within  their  scope.  Their  weight  or  proba- 
tive force  was  a  question  entirely  for  the  jury. — Whart.  Hom. 
§  693;  People  v.  Scoggins,  37  Cal.  677;  S.  C.  Cases  Self-Def. 
(Horr.  &  Thorap.)596 ;  Ross  v.  State,  62  Ala.  225;  Whart.  Cr. 
EV.  §  756 ;  Bedd's  case,  68  Ala.  492. 

There  was  no  error  in  admitting  the  testimony  of  the  witness, 
Malloy,  to  the  effect  that,  an  hour  or  two  before  the  difficulty, 
the  defendant  had  proposed  to  exchange  knives  with  him,  show- 
ing at  the  time  a  small  three-bladed  knife,  and  assigning  as  a 
reason  that  his  knife  was  too  small.  It  may  have  been  com- 
paratively weak,  but  it  was  clearly  relevant  as  an  act  of  prepa- 
ration, when  taken  in  connection  with  the  previous  difficulty  or 
bad  feeling  between  the  parties,  and  as  one  link  in  the  chain  of 
circumstances  intervening  during  several  hours  immediately 
prior  to  the  killing. 

Conceding  that  the  defendant's  testimony  tended  to  prove 
that  he  was  free  from,  fault  in  having  brought  on  himself  the 
necessity  of  the  killing,  and  that  he  could  not  apparently  re- 
treat with  safety^  yet  there  was  also  other  evidence  tending  to 
prove  the  contrary,  and  all  the  charges  requested  bearing  on 
the  question  of  self-defense  withdrew  from  the  jury  all  con- 
sideration as  to  the  truth  or  falsity  of  this  conflicting  evidence, 
and  they  were  for  this  reason  properly  refused.  These  charges 
assumed  the  truth  of  the  defendant's  version  as  to  these  two 
material  aspects  of  the  case,  which  could  not  be  ignored  by  the 
jury  in  forming  their  verdict. — Leonard'' s  case,  66  Ala.  461 ; 
Roscoe's  Cr.  Ev.  (7th  ed.)  739  ;  Cross  v.  State,  63  Ala.  40,  and 
other  authorities  cited  in  Clark's  Cr.  Dig.  (1881)  §  490. 

Vol.  lxxi. 


1882.]  OF  ALABAMA.  397 

[Ford  V.  The  State.] 

As  to  witnesses  who  are  not  medical  experts,  the  doctrine  is 
clearly  settled  in  this  State,  in  accordance  with  the  general  cur- 
rent of  authority,  that  they  may  express  their  opinion,  in  cer- 
tain cases,  as  to  the  sanity  or  insanity  of  one  whose  st-ate  of 
mind  is  the  subject  of  investigation.  To  authorize  this,  how- 
ever, it  must  iirst  be  shown  that  the*  acquaintance  of  the  wit- 
ness with  the  party  whose  sanity  is  questioned,  is  of  an  intimate 
character,  and  his  association  with  him  of  sufficient  duration  to 
justify  him  in  forming  a  correct  judgment  as  to  the  intellectual 
status  and  habits,  upon  w^iich  he  seeks  to  throw  the  ligjit  of  his 
testimony. — In  re  Carmichael,  36  Ala.  514.  It  is  said  in  our 
decisions  generally  that  such  witnesses,  not  being  experts,  should 
accompany  their  opinions  with  the  facts  upon  which  they  are 
based ;  and  in  Norris  v.  State,  16  Ala.  778,  where  the  witness 
was  introduced  to  prove  the  insanity  of  tlie  prisoner,  it  was  as- 
serted that  his  opinion  '•  must  be  preceded  by  the  facts  and  cir- 
cumstances upon  which  it  is  predicated." — Florey  v.  Flarey, 
24  Ala.  241 ;  Powell  v-.  State,  25  Ala.  21.  This  is  no  doubt  the 
better  and  safer  practice  in  all  cases  where  opinions  are  ex- 
pressed by  non-experts  affirming  the  insanity-  of  a  party.  Here 
the  eccentric  manifestations  and  abnormal  facts,  being  affirma- 
tive in  their  nature,  can  be  readily  stated  in  advance,  and,  con- 
stituting the  basis  of  the  opinion,  may  be  said  to  determine  its 
value  and  weight.  But  where  tlie  witness  testifies  to  the  sanity 
of  a  party,  there  may  be  no  such  abnormal  facts  to.be  stated. 
He  may  testify  to  the  non-existence  of  such  facts  by  way  of 
general  negation.  The  competency  of  the  witness,  therefore, 
%n  limine,  depends  simply  upon  the  fact  that  he  has  an  acquain- 
tance with  the  party,  whose  sanity  is  questioned,  of  sufficient 
duration  and  intimacy  to  have  afforded  him  opportunities  for 
such  frequent  observation,  as  to  justify  the  formation  of  a  cor- 
rect opinion  as  to  the  question  of  sanity  or  insanity. — Stuckey 
V.  Bellah,  41  Ala.  700.  It  was  properly  observed  in  Powell 
/y.  State,  25  Ala.  28,  that,  "it  is  impossible  to  lay  down  any  pre- 
cise rule  as  to  the  length  or  character  of  acquaintance  which 
would  render  the  opinion  of  a  witness  admissible  on  this  sub- 
ject." It  must  rest,  to  a  considerable  extent,  within  the  sound 
legal  discretion  of  the  nisi  jprius  court,  the  value  of  such 
opinions  being  susceptible  of  easy  test  through  the  crucible  of 
cross-examination.  The  several  non-expert  witnesses,  who  were 
introduced  by  the  State  to  prove  the  sanity  of  the  defendant, 
were  in  our  judgment  shown  to  have  been  prima  facie  com- 
petent.— Stuohsv.  Houston,  33  Ala.  555  ;  Whart.  Cr.  Ev.  §  417 ; 
1  Eedfield  on  Wills,  141 ;  1  Russell  on  Cr.  (9th  Ed.)  26,  note  1 ; 
Pidcock  V.  Potter,  68  Penn.  St.  342  ;  S.  C.  8  Amer.  liep.  181 ; 
Hardy  v.  Merrill,  56  N.  H.  227 ;  S.  C.  22  Amer.  Rep.  441  ; 
Stuckey  V.  Bellah,  41  Ala.  700,  1  Whart.  Law  Ev.  §  451. 
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Where  a  defendant  on  his  trial  ehcits  irrelevant  evidence 
from  his  own  witness  on  direct  examination,  he  can  not  com- 
plain that  the  State  is  permitted  to  bring  out  other  irrelevant 
matter  by  way  of  explanation  or  rebuttal,  touching  the  same 
subject-matter. — Starkie's  Ev.  (Sharswood)  201,  notej  Havis 
V.  Taylor,  13  Ala.  2>^^\Findlay  v.  Pruitt,  9  Port.  195.  Great 
latitude  must  necessarily  be  allowed  in  the  cross-examination  of 
witnesses,  and  much  left  to  the  enlightened  discretion  of  the 
lower  courts,  by  whom  alone  the  temper,  demeanor  and  prjudices 
of  the  witness  can  be  observed  and  known. — Marie?'  v.  State, 
68  Ala.  580.  In  view  of  this  principle,  and  apart  from  other 
satisfactory  reasons  unnecessary  to  be  discussed,  there  was  no 
objection  to  the  evidence  elicited  on  cross-examination  of  the 
witness  Cheatham. 

We  discover  no  error  in  the  rulings  of  the  City  Court,  and 'its 
judgment  is  affirmed, 

Brickell,  C.  J.,  dissenting. 


Royston  v.  May. 

Action  on  Promissory  Note. 

1.  Application  of  jmyment  by  creditor. — When  a  debtor,  owing  more 
than  one  debt  to  a  creditor,  makes  a  partial  payment,  but  does  not  direct 
its  appHcation,  the  creditor  may  apply  it  to  any  of  the  debts  then  due, 
and  not  barred  by  the  statute  of  limitations. 

2.  Same  ;  when  does  not  interrupt  the  running  of  the  statute  of  limita- 
tions.— But  when  such  application  is  made  by  the  creditor,  being  the  act 
of  the  creditor,  in  which  the  debtor  does  not  participate,  and  of  which 
he  has  no  notice,  it  does  not  interrupt  the  running  of  the  statute  of  limi- 
tations upon  the  debt  to  which  the  payment  was  applied. 

Appeal  from  Dallas  Circuit  Court. 

Tried  before  Hon.  Joiiisr  Mooke. 

This  was  an  action  of  assumpsit  on  a  promissory  note,  brought 
by  Moody  H.  May  against  Young  L.  Royston,  and  was  com- 
menced on  24th  June,  1881.  Among  other  defenses,  the  de- 
fendant pleaded  the  statute  of  limitations  of  six  years.' 

The  instrument  sued  on  was  executed  on  13th  October,  1874, 
and,  as  the  evidence  tended  to  show,  was  given  for  money 
loaned  by  the  plaintiff  to  the  defendants.  The  plaintiff  testified 
on  the  trial,  among  other  things,  that  "  the  defendant  Royston, 
on  the  2d  May,  1878,  paid  to  him  about  eighty  dollars,  without 
any  instructions  or  directions  as  to  its  application ;  that  said 
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Royston  was  at  the  time  indebted  to  the  witness  in  a  large 
amount  on  his  individual  account  then  due,  as  well  as  for  the 
amount  sued  for ;  that  when  said  Royston  paid  said  sum  of 
about  eighty  dollars  to  witness,  M'itness  applied  five  dollars  of 
it  as  a  payment  on  the  indebtedness  sued  for,  and  then  entered" 
a  credit  on  said  instrum(int  therefor,  and  the  balance  he  applied 
to  the  individual  indebtedness  of  said  Royston,  leaving  still  due 
thereon  "  a  large  balance."  This  was  the  substance  of  the  evi- 
dence touching  this  payment  and  its  application. 

In  the  general  charge  the  court  instructed  the  jury,  in  sub- 
stance, that  if  they  believed  from  the  evidence  that  the  de- 
fendant Royston  was  indebted  to  the  plaintiff  as  testified  to  by 
him,  and  that  he  made  ^  payment  to  him,  but  did  not  give  the 
plaintiff  any  instructions  or  directions  as  to  which  indebtedness 
the  amount  so  paid  should  be  applied,  then  the  plaintiff  had  the 
right  to  make  the  application ;  and  he  could  apply  a  part  of  the 
amount  so  paid  to  the  debt  sued  on,  and  the  remainder  to  the 
individual  indebtedness  of  said  defendant;  and  that  if  they 
further  believed  from  the  evidence  that  plaintiff  applied  any 
portion  of  the  amount  so  paid,  at  the  time  of  the  payment, 
to  the  indebtedness  sued  on,  then  the  amount  so  applied 
would  be  a  valid  and  legal  payment ;  and  the  statute  of  limita- 
tions would  begin  to  run  from  the  date  of  payment,  and  would 
not  be  a  bar  to  this  suit  until  the  expiration  of  six  years  there- 
from. To  this  charge  the  appellant  excepted,  and  specially  to 
that  portion  thereof  touching  the  running  of  the  statute  of  lim- 
itations. The  court  also  gave  a  charge  at  the  written  request 
of  the  plaintiff,  embodying  substantially  the  same  instructions 
as  contained  in  the  general  charge,  to  which  th^  appellant  ex- 
cepted. Other  questions  are  raised,  and  other  facts  pertaining 
to  such  questions  are  stated  in  the  record,  which  are  not  here 
set  out,  because  they  were  not  considered  by  the  court. 

The  trial  resulted  in  a  judgment  for  the  plaintiff  as  against 
the  defendant  Royston,  but  in  favor  of  the  defendant  Moseley. 
The  rulings  above  noted  are  among  the  assignments  of  error 
here  majde. 

Sumter  Lea  and  "Watts  &  Sons,  for  appellant. — (1)  "  To 
make  a  partial  payment  evidence  to  stop  the  statute  of  limita- 
tions, the  defendant  must  intend  the  payment  to  be  thus  ap- 
plied, or  must  know,  and  approve  of  such  application.  The 
charges  assumed,  without  any  evidence  of  such  intent,  that  the 
defendant  did  intend  that  the  $5  paid  was  on  the  debt  sued  on ; 
or  that,  without  any  evidence,  the  defendant  knew  of  such  ap- 
plication and  approved  "  it.  See  Minneiee  v.  Jeter,  65  Ala.  222. 
The  charges  were,  therefore,  erroneous,  (2)  The  plaintiff  had 
no  right  to  split  the  sum  into  two  parts,  and  apply  one  part  to 
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the  individual  indebtedness  of  Royston,  and  the  other  part  to  the 
debt  sued  on. — See  Ayer  v.  Hawkins^  19  Yt.  26 ;  ^Tieeler  v. 
Bouse,  27  Yt.  735. 

Pettus  &  Dawson  and  H.  S.  D.  Mallory,  contra.  (No 
brief  came  to  the  hands  of  the  reporter.) 

BRICKELL,  C.  J. — When  a  debtor,  owing  more  than  one 
debt  to  the  same  creditor,  makes  a  partial  payment,  not  direct- 
ing its  application,  the  creditor  has  the  election  to  apply  it  to 
either  of  the  debts  which  may  be  due,  and  not  within  the  bar 
of  the  statute  of  limitations. — CallaJmn  v.  Boseman,  21  Ala. 
236 ;  Bohe  v.  Stickney,  36  Ala.  482 ;  Robinson  v.  Allison,  36 
Ala.  525.  The  right  of  the  creditor  to  apply  the  payment,  and 
its  effect  otherwise  than  as  an  extinguishment  j^ro  tanto  of  the 
debt  to  which  it  is  applied,  are  different  questions.  The  pre- 
cise question  now  presented  is,  whether  such  an  application, 
the  sole  act  of  the  creditor,  in  which  the  debtor  does  not  par- 
ticipate, and  of  which  he  has  no  notice,  will  interrupt  the  run- 
ning of  the  statute  of  limitations  upon  the  debt  to  which  the 
payment  is  applied. 

The  reason  and  principle  on  which  a  partial  payment  operates 
to  take  a  debt  without  the  statute  of  limitations,  is,  that  by  the 
payment  the  party  making  it  intends  to  acknowledge  and  ad- 
mit the  greater  debt  to  be  due ;  and,  as  is  said  in  U.  S.  v.  Wil- 
der, 13  Wall.  254,  "if  it  was  not  in  the  mind  of  the  debtor  to 
do  this,  then  the  statute,  having  begun  to  run,  will  not  be 
stopped  by  reason  of  such  payment."  In  Mills  v.  Fowkes, 
5  Bing.  K.  C.  455,  it  was  said  by  Tindal,  C,  J.,  that 
"in  order  to  have  that  effect,  the  payment  must  expressly 
be  made  in  discharge  of  part  of  a  larger  debt,  which  accrued 
six  years  or  more  before  the  payment."  And  Eeskine,  J., 
said :  "  In  order,  by  a  part  payment,  to  take  a  case  out  of  the 
operation  of-  the  statute,  the  payment  should  be  made  on  ac- 
count of  the  particular  debt ;  the  reason  is,  that  the  payment  is 
taken  as  an  acknowledgment,  and,  therefore,  the  intention  of 
the  party  making  it  is  material."  In  Pond  v.  Williams,  1 
Gray,  630,  Shaav,  C.  J.,  said,  that  a  partial  payment,  to  have 
the  effect  of  interrupting  tlie  running,  or  of  removing  the  bar 
of  the  statute,  "  must  be  made  by  the  defendant  specifically  on 
account  of  the  debt  .  .  .  ,  because  it  is,  by  implication,  the  pay- 
ment of  a  part  of  a  larger  subsisting  debt,  and,  therefore,  it  is  an 
admission,  a  conclusive  admission  on  the  part  of  the  debtor,  of 
the  actual  existence  of  the  balance  as  a  subsisting  debt,  not- 
withstanding the  lapse  of  time,  and  the  legal  operation  of  the 
statute ;  from  this  acknowledgment  of  the  defendant  the  law 
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implies  a  new  promise,  which  prevents  the  operation  of  the 
statute." 

It  is  not  a  mere  payment  that  interrupts  the  running  of  the 
statute,  or  removes  the  bar  of  tlie  statute  when  it  is  complete. 
The  payment  must  be  a  partial  payment  of  a  debt  the  debtor 
recognizes  as  subsisting,  and  intends  to  extinguish  in  part.  If 
this  does  not  appear,  an  acknowledgment  of  an  existing  liability, 
and  of  a  willingness  to  make  further  payment  is  not  shown ; 
the  running  of  the  statute  is  not  interrupted,  nor  its  bar,'if 
complete,  removed. — Brown  v.  Latham,^  58  N.  II.  30 ;  S.  C.  42 
Am.  Rep.  568.  Under  the  present  statute,  a  partial  payment 
merely  interrupts  the  running  of  the  statute — it  will  not  remove 
the  bar  of  the  statute  when  it  has  attached.  And  it  must  be  a 
payment  made  "  by  the  party  sought  to  be  charged." — Code  of 
1876,  §  3240.  It  is  not  open  to  controversy,  that  the  partial 
payment  now  relied  upon  as  an  answer  to  the  plea  of  the  stat- 
ute of  limitations,  was  the  act  of  the  creditor,  and  not  of  the 
debtor,  who  did  not  participate  in,  or  have  any  notice  of  it. 
While  it  nlay  have  been  an  act  the  creditor  could  do  lawfully, 
the  only  benefit  he  could  derive  from  it  was  the  payment  par- 
tially of  the  debts  to  which  he  appropriated  the  payment  in 
preference  to  the  satisfaction  of  other  debts.  The  debtor  made 
no  acknowledgment  of  the  existence  of  the  debt  now  sued  upon  ; 
it  was  not  in  his  mind ;  and  the  running  of  the  statute  could  not 
be  arrested  by  the  sole  act  of  the  creditor.  The  Circuit  Court 
erred  in  the  instructions  given  the  jury,  and,  as  this  conclusion 
will  most  probably  be  decisive  of  the  case  upon  another  trial, 
we  deem  it  unnecessary  to  consider  the  other  assignments  of 
error. 

Reversed  and  remanded. 


Maguire  v.  Board  of  Revenue  and  Road 
Commissioners  of  Mobile  County. 

Petition   to  have  set  aside  and  vacated  an   Assessment  of 
Shares  in  National  Bank  for  Taxation. 

1.  National  banks;  power  to  tax  shares  in  for  State  purposes. — Na- 
tional banks  being  the  creatures  of  Congress,  and  the  right  or  the  States 
to  tax  anything  p^rtainins  to  them  being  wholly  derived  from  the  grant 
made  by  Congress,  the  power  to  tax  shares  in  such  banks  for  State  pur- 
poses must  be  accepted  with  a41  the  conditions  and  reservations  annexed 
to  its  exercise. 

2.  Taxation  of  shares  in  national,  banks;  rulings  of  Supreme  Court  of 
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United  States  conclusive  on  State  courts. — The  Supreme  Court  of  the 
United  States  has  the  reserved  power  of  revising,  and  if  need  be,  of  re- 
versing the  rulings  of  the  State  courts  bearing  on  the  exercise  by  the 
States  of  the  power  to  tax  shares  in  national  banks ;  and  hence,  the  de- 
cisions of  that  court  on  that  subject  must  be  adopted  and  followed  by 
State  courts. 

3.  Discrimination  as  to  power  of  the  States  to  tax  capital  stock  of  national 
banks,  and  shares  therein. — Touching  the  power  conferred  by  Congress 
on  the  States  to  tax,  that  body  has  carefully  discriminated  between  the 
capital  stock  of  national  banks,  and  the  shares  in  such  capital  stock; 
the  power  to  tax  the  former  being  withheld  from  the  States,  while  the 
poAver  to  tax  the  latter  is  granted,  with  stated  conditions  and  reserva- 
tions. 

4.  Taxation  of  shares  in  national  banks  in  this  State  prior  to  act  of  De-. 
cember  8th,  1880,  not  authorized. — Prior  to  the  passage  of  the  act  oit  De- 
cember 8th,  1880  (Pamph.  Acts,  1880-1,  p.  7),  there  was  no  statute  in 
this  State  which  authorized  the  assessment  of  shares  in  national  banks 
for  taxes. 

5.  Taxation  of  shares  in  national  banks;  act  of  December  8th,  1880, 
not  violative  of  act  of  Congress. — The  act  of  December  8th,  1880,  pro- 
Aiding  "  that  there  shall  be  levied  and  collected  on  the  value  of  each 
share  of  every  national  banking  association  located  within  this  State, 
whether  held  by  residents  or  non-residents,  the  same  rate  of  taxation  as 
is  levied  on  other  moneyed  capital,  the  same  to  be  levied  and  collected 
in  the  county  where  each  such  association  is  located,  and  not  elsewhere, 
and  to  be  paid  by  each  such  association  for  the  shareholders  thereof,"  is 
not  rendered  violative  of  the  restrictions  placed  by  the  act  of  Congress 
on  the  power  of  the  States  to  tax  shares  in  such  associations,  by  reason 
of  subdivision  8  of  section  362  of  the  Code  of  1876,  which  provides  only 
for  the  taxation  of  the  excess  of  "  all  money  loaned  and  solvent  credits 
or  credits  of  value,''  after  deducting  the  tax-payer's  indebtedness;  but 
the  language  of  the  act,  construed  in  connection  with  the  above  pro- 
vision of  the  Code,  allows  and  authorizes  a  deduction  by  the  shareholder 
of  his  debts  from  the  value  of  the  shares  owned  by  him,  because  the 
priAilege  of  such  deduction  is  allowed  in  the  taxation  of  money  loaned, 
and  solvent  credits  or  credits  of  value. 

6.  Same. — Nor  is  the  provision  of  the  act  of  December  8th,  1880,  re- 
quiring the  taxes  on  such  shares  to  be  paid  by  the  bank  for  the  share- 
holders, violative  of  the  act  of  Congress. 

7.  Same;  not  affected  by  sidtd.  10  of  section  ^62  of  Code. — Subdivision 
10  of  section  362  of  the  Code,  which  declares  that  the  capital  stock  of 
domestic  corporations,  except  such  portion  thereof  as  may  be  invested 
in,  and  otherwise  taxed  as,  property,  shall  be  subject  to  taxation,  having 
no  reference  to  the  taxation  of  shares  in  the  capital  stock  of  such  corpor- 
ations, is  not  violative  of  the  act  of  Congress  restricting  the  power  of  the 
States  to  tax  shares  in  national  banks,  as  an  unfriendly  discrimination 
against  such  shares ;  nor  is  an  assessment  of  such  shares  under  the  act 
of  December  8th,  1880,  thereby  rendered  invalid,  because,  in  making 
the  assessment,  no  deduction  was  allowed  the  shareholders  for  or  on  ac- 
count of  taxes  paid  bj^  the  bank  on  real  estate  or  other  property  owned 
by  it,  and  assessed  for  taxation. 

8.  Same;  2nd  section  of  act  of  December  8th,  1880,  tmconstitutional. 
No  legislative  attempt  having  been  made  prior  to  the  passage  of  the  act 
of  December  8th,  1880,  to  tax  the  shares  of  national  banking  associa- 
tions, the  second  section  of  that  act,  providing  that  "there  shall  be  as- 
sessed and  collected  in  any  county  where  such  association  is  located, 
upon  each  share  of  the  capital  s;ock  of  such  association  which  has 
escaped  taxation  for  any  preceding  year  syice  1874,  the  same  rate  of  tax- 
ation, State  and  county,  as  was  in  each  year  assessed  and  collected  upon 
other  moneyed  cajiital,"  is  violative  of  sections  4  and  5  of  article  xi  of 
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the  constitution,  limiting  the  rate  of  taxation  in  any  one  year  for  State 
and  county  purposes. 

9.  Distinction  between  levy  and  assessment  of  taxes;  constitutional  in- 
hibition applies  to  former,  not  to  latter.— The  constitutional  inhibition  is 
against  levying  taxes,  a  legislative  function,  and  not  against  assessing 
taxes,  the  work  of  the  assessor;  and  hence,  the  constitution  does  not 
inhibit  the  assessment  and  collection  of  taxes  which  have  been  levied,  but 
which  have  escaped  the  assessor,  or,  by  reason  of  defective  machinery, 
could  not  be  collected.  But  when  the  legislature  declares  a  new  subject 
of  taxation,  not  theretofore  taxed,  or  attempted  to  be  taxed,  and  levies 
a  tax  upon  it,  which,  in  the  aggregate,  transcends  the  constitutional 
limit,  calling  it  a  tax  for  past  years  can  not  heal  the  infirmity. 

10.  Section  4  of  article  ri  of  constitution,  limiting  rate  of  taxation; 
when  statute  not  within  inhibition. — Section  4  of  article  xi.  of  the  consti- 
tution was  not  intended  to  prohibit  the  enactment  of  a  statute  which 
should  operate  from  year  to  year  until  altered  or  repealed,  as  the  legisla- 
tive function  may  be  performed  in  one  year,  to  be  operative  for  successive 
years;  but  its  meaning  is,  that  a  greater  burdep  than  three-fourths  of 
one  per  cent,  shall  not  be  levied  or  imposed  in  and  for  one  year. 

Appeal  from  Mobile  Circuit  Court. 

Tried  before  Hon.  William  E.  Clarke. 

The  tax  assessor  of  Mobile  county,  on  1st  August,  1881,  as- 
sessed, and  i^eturned  for  taxation  to  the  judge  of  probate,  for 
each  of  the  years  1878,  1879,  1880  and  1881,  forty  shares  of 
the  capital  stock  of  the  National  Commercial  Bank  of  Mobile, 
a  corporation  organized  as  a  national  banking  association  under 
the  acts  of  Congress  providing  for  the  organization  of  such  as- 
sociations, which  belonged  to  the  appellant ;  and  also  the  shares 
of  said  stock  belonging  to  other  shareholders.  These  shares 
were  assessed  at  par,  without  any  deductions  for  or  on  account 
of  any  indebtedness  which  the  shareholders  owed.  At  the 
August  term,  1881,  of  the  Board  of  Revenue  and  Road  Com- 
missioners of  Mobile  county,  "sitting  as  the  Court  of  County 
Commissioners  for  said  county,  and,  by  special  act  of  the  Gen- 
eral Assembly,  vested  with  all  the  powers  and  duties  of  said 
court,"  the  appellant  and  the  other  shareholders  filed  with  said 
board  their  petition,  praying,  for  causes  therein  stated,  that  said 
several  assessments  be  set  aside  as  illegal  and  unauthorized,  or, 
.  if  that  relief  be  not  granted,  to  correct  certain  alleged  errors 
therein.  On  the  hearing  said  board  ascertained  the  true  value 
of  the  shares  for  each  of  said  years,  which  was  less  than  par, 
and  corrected  the  assessments  by  substituting  the  value  thus  as- 
certained for  the  value  returned  by  the  assessor.  The  board 
also  further  corrected  said  assessments  by  deducting  from  each 
of  them  a  sum  equal  in  amount  to  the  excess  of  the  indebted- 
ness of  the  several  shareholders  over  and  above  their  respective 
solvent  credits  or  credits  of  value.  As  to  the  assessment  against 
the  appellant,  these  were  the  only  corrections  made  by  said 
board  ;  and,  as  corrected,  this  assessment  was  allowed  to  stand. 
It  was  shown  on  the  hearing  that  the  said  bank  during  said 
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years  owned  certain  real  estate  which  had  been  assessed  for 
State  and  county  taxes,  and  said  taxes  had  been  by  it  paid.  It 
was  further  shown  that  $6,000  of  the  capital  stock  of  said  bank 
was  during  said  years  invested  in  bonds  of  this  State,  and  $300,- 
000  of  said  stock  was  in  bonds  of  the  United  States.  But  the 
board  refused  to  allow  any  deductions  on  said  assessments  on  ac- 
count of  these  matters. 

The  proceedings  of  said  board  touching  the  assessment  against 
the  appellant  were  brought  by  him  into  the  Circuit  Court  by 
cei'tiorarii  and  on  the  hearing  that  court  aflBrmed  the  action 
and  proceedings  of  said  board,  except  as  to  the  assessment  for 
1879  for  county  purposes,  which  was,  for  reasons  not  necessary 
to  be  here  stated,  set  aside  and  held  for  naught.  From  that 
judgment  this  appeal  was  taken  ;  and  it  is  the  basis  of  the  as- 
signments of  error  here  made. 


J.  Little  Smith,  for  appellant.  (1)  It  is  now  well  settled 
that  the  limitation  on  the  rate .  of  taxation  provided  by  §  5219, 
U.  S.  Rev.  Statutes,  relates  not  only  to  the  raXe  per  cent,  laid  on 
valuation,  but  to  the  entire  system  or  process  of  taxation,  and 
prohibits  an  exaction  from  the  owners  of  shares  of  national 
banking  associations,  of  a  larger  sum  or  amount  of  taxation,  in 
proportion  to  the  actual  value  of  such  shares,  than  is  exacted 
from  the  individual  owners  of  other  moneyed  capital  in  the  State, 
valued  in  like  manner. — Pelton  v.  The  Bank.,  101  U.  S.  146  ; 
People  V.  Weaver,  100  U.  S.  539  ;  Pollard  v.  State,  65  Ala.  635. 
Such  shares  must,  under  the  general  law,  be  valued  at  their 
fair  market  or  selling  value,  and  without  any  deductions,  just 
as  all  otlier  personal  property  is  valued,  wliere  no  deduction  is 
specifically  allowed  or  required  respecting  the  property  to  be 
assessed  for  valuation. — Code  of  1«76,  §  371.  When  any  de- 
ductions are  authorized,  under  the  system  of  taxation  in  this 
State,  they  are  expressly  named,  and  the  particular  kinds  of 
property,  in  the  valuation  of  which  such  deductions  must  be 
allowed,  are  specifically  named. — Code  of  1876,  §  362,  subd. 
8,  10 ;  Ih.  §§  358-9.  It  is  shown  by  §  360  of  the  Code  that 
the  taxation  of  "  money  loaned  and  solvent  credits  or  credits  of 
value  "  is  not  according  to  the  general  rule,  but  is  subject  to 
special  legislation.  It  follows,  therefore,  that  the  act  of  De- 
cember 8th,  1880,  under  which  the  assessment  purports  to  have 
been  made,  does  not  comply  with  the  requirements  of  §  5219  of 
U.  S.  Rev.  Statutes,  any  better  than  did  the  act  which  was  held 
invalid  for  want  of  conformity  with  that  statute  in  Pollard  v. 
State,  ex  rel.  65  Ala.  635.  It  is  true  that  act  declares  that  the 
tax  to  be  levied  on  the  value  of  the  shares  of  national  banking 
associations  shall  be  "  the  same  rate  of  taxation  as  is  levied  on 
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other  moneyed  capital ; "  but  tliis  does  not  relieve  it  of  the  ob- 
jectionable discrimination  complained  of.  For  it  lays  snch  rate 
on  the  valuation  of  the  shares,  and  leaves  the  valuation  to  be 
made  under  tlie  general  rule,  and  not  under  the  special  i-ule 
provided  for  the  valuation  of  money  and  credits.  It,  therefore, 
in  its  effect,  operates  an  unauthorized  discrimination  against 
money  invested  in  such  shares.  Moreover,  the  language  of  the 
act  which  was  condemned  for  said  cause  in  the  case  of  People 
V.  Weaver,  100  II.  S.  540,  is  exactly  the  same  as  that  used  in 
the  act  under  consideration.  (2)  But  it  is  insisted  that,  even 
if  the  foregoing  propositions  be  correct,  still  the  appellant  can 
not  raise  the  question  of  the  invalidity  of  the  actj  and  of  the 
taxation,  for  the  cause  last  stated,  because  he  did  not  show  that 
he  had  debts  to  be  deducted  from  the  valuation  of  his  shares, 
under  the  decision  in  case  of  Supervisors  of  Albany  v.  /Stanley, 
105  U.  S.  305.  Of  course,  it  is  for  this  court  to  determine 
whether,  after  liaving  so  carefully,  and  so  recently  reviewed  its 
decisions  on  this  subject,  it  will  now  overrule  that  decision  up- 
on such  attempted  fine-spun  distinctions  as  that  case  is  made  to 
turn  on.  (3)  The  National  Commercial  Bank  of  Mobile  owned 
and  paid  taxes  on  real  estate  each  year  for  which  the  assessment 
was  made,  valued  at  §19,290,  and  no  consideration  of  that  was 
had  in  said  assessment  and  taxation.  The  act  of  December  8th, 
1880,  make^  no  provision  by  which  the  holders  of  the  shares  taxed 
could  get  the  deduction  or  benefit  paid  on  such  real  estate ;  but 
the  shareholders  of  stook  in  corporations  of  the  State  do  get  the 
benefit  of  taxes  paid  on  real  estate  owned  by  such  corporations. 
Pollard  V.  State,  65  Ala.  635,  and  cases  there  cited.  But  it  is 
insisted  by  the  appellees,  that  this  court  did  not  sufficiently  dis- 
criminate in  that  ease  between  capital  stock  and  the  shares  of 
capital  stock.  The  cases  cited  in  that  case  show  that  the  court 
did  not  overlook  that  matter.  Besides,  the  question  to  be  borne 
in  mind  is,  does  the  whole  system  or  process  of  taxation  dis- 
criminate unfavorably  against  capital  invested  in  national  bank 
stock ;  and  this  mode  of  taxation,  the  court  clearly  shows,  does 
so  operate.  It  will  be  noticed  that  sub-division  10,  §  362,  and 
subdivision  9,  §  358  of  the  Code  impose  restrictions  aganist 
taxation  on  the  shares  of  State  corporations,  which  are  not 
provided  in  the  case  of  shares  of  national  banking  associa- 
-tions.  It  must  also  be  noted  that  subdivision  9  of  §  358 
is  not  an  absolute  exemption  of  the  shares  mentioned 
in  it  from  taxation,  but  only  when  the  corporation  whose  shares 
are  so  provided  for,  lists  its  property  for  taxation.  That  is,  it 
is  a  provision  to  avoid  double  taxation,  which  is  not  made  in 
case  of  national  banking  associations,  and  their  shareholders. 
If,  then,  the  language  of  the  act  of  December  8th,  1880,  be 
construed   to  authorize  the  deduction,  still  there  was  error  in 
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the  action  of  the  courts  below ;  for  they  refused  said  tax-payers 
the  benefit  of  theamount  paid  by  the  bank  on  its  real  estate. 
(4)  As  to  the  operation  of  the  second  section  of  the  act  of  De- 
cember 8t]i,  1880,  Prior  to  the  date  of  the  act,  there  was  cer- 
tainly no  law  in  this  State  which  authorized  the  taxation  of 
shares  of  national  banking  associations. — Pollard  v.  State, 
supra.  The  act  was  enacted  before  that  decision  was  made, 
and  this  section  was  manifestly  written  upon  a  different  idea. 
As  there  was  no  law  which  authorized  such  taxation,  it  is  diffi- 
cult to  understand  how  property  escaped  taxation,  when  no  law 
imposed  any  tax  on  it.  It  is  also  difficult  to  see  how  any  act  of 
the  General  Assembly  can  constitutionally  authorize  the  levy, 
as  is  done  in  the  act  under  consideration,  m  any  one  year,  of 
about  six  or  eight  times  tlie  rate  of  tax,  which,  in  such  year,  is 
levied  on  other  property. — Cons.  Art.  XI,  §§  4,  5,  7 ;  Code, 
p.  145.  It  is  repeated  three  several  times  in  these  sections, 
that  there  is  "  no  power  to  levy,  in  any  one  year,  a  greater 
rate  of  taxation  than  three-fourtlis  of  one  per  centum  on  the 
value  of  property  within  this  State."  The  limitation  is  against 
the  power  to  levy  in  any  one  year  a  greater  rate,  etc. ;  against 
the  power  to  levy  beyond  the  rate  named  m  any  one  year.  It 
is  not  a  limitation  to  tax  an  excess  over  the  rate  named  for 
any  one  year ;  but  it  is  clearly  stated  to  be  a  limitation  to  tax 
beyond  the  rate  in  any  one  year.  The  statute  under  considera- 
tion does  not  simply  authorize  the  exercise  of  an  existing 
power,  but  attempts  to  authorize  the  assessment  and  collection, 
in  1881,  of  taxes  for  1878,  1879  and  1880,  which  were  never 
laid  in  those  years  by  any  valid  law ;  the  levy  and  collection 
of  a  tax  for  four  years  and  greatly  beyond  the  constitutional 
limit.  This  can  not  be  constitutional.  (5)  All  the  cases  re- 
ferred to  by  the  appellee  providing  for  the  collection  of  back 
taxes,  are  cases  where  there  had  been  a  levy  under  some  valid 
law,  but  the  tax  had  not  been  collected  by  reason  of  some  in- 
formality, or  error  of  the  officers  in  the  assessment  under  such 
levy,  whereby  the  property  so  taxed  for  the  preceding  time  had 
escaped  taxation  imposed  on  it  by  some  valid  law,  or  where 
there  was  some  obstacle  arising  from  some  intervening  legisla- 
tion, which  had  substantially  been  pronounced  invaUd,  after 
which  there  had  been  subsequent  legislation  to  correct  the  evils 
arising  out  of  the  erroneous  construction  of  the  law  which  in- 
terposed the  obstacle.  In  each  case,  however,  the  law  which 
levied  the  tax  was  full  and  complete  to  levy  and  collect  the  tax, 
and  the  subsequent  law,  which  came  to  aid  in  the  collection  of 
the  tax,  was  simply  to  remove  the  obstructions  in  the  way  of 
arriving  at  the  right  construction  and  application  of  such  com- 
plete law.  Therefore,  the  cases  furnish  no  analogies  in  the  case 
of  an  act  so  framed  as  to  be  defective  in  this :  That  it  wanted 
Vol.  lxxi. 
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power  to  tax  at  all.  The  act  of  18S0  does  not  aid,  but  imposes 
the  tax.  (6)  It  is  further  contended  that  the  nullity  of  the 
act  is  still  more  apparent,  when  its  provisions  for  the  assessment 
and  collection  of  taxes  for  county  purposes,  for  the  back  years 
named,  are  considered  ;  and  this  point  discussed. 

Wm.  G.  Jones,  contra^  for  Mobile  County.  (1)  All  pre- 
sumptions are  in  favor  of  the  validity  of  the  act  under  consid- 
eration— act  of  December  8th,  1880.  If  its  language  is  so 
general  or  obscure  that  it  is  reasonably  susceptible  of  two  con- 
structions, one  of  which  would  render  it  unconstitutional  and 
void,  and  the  other  would  render  it  constitutional  and  valid,  the 
court  is  bound  to  give  it  that  construction  which  would  render 
it  constitutional  and  valid.  In  passing  this  act  the  legislature 
must  be  presumed  to  have  known  M-hat  was  our  then  existing 
statute  law  on  this  subject — what  was  the  United  States  statute, 
and  the  decisions  which  had  been  previously  made  upon  it  by 
our  Supreme  Court,  and  the  Supreme  Court  of  the  United 
States.  The  latter  conrt  had  decided,  in  People  v.  Weaver,  100 
U.  S.  539,  that  a  State  statute  which  refused  to  a  stockholder  in 
a  national  bank  "the  same  deduction  fordebtsdueby  him  from 
the  valuation  of  his  shares  of  national  bank  stock,  that  it  allows 
to  those  who  have  moneyed  capital  otherwise  invested,  is  in  con- 
flict with  the  act  of  Congress  "  ;  and  our  Supreme  Court  had,  in 
Sumter  County  v.  National  Bank  of  Gainesville,  62  Ala.  464, 
held  that  subdivision  7  of  §  369  of  the  Code  was  unconstitutional. 
With  these  lights  before  it,  the  legislature  could  not  have  in- 
tended to  ^ass  an  act  which  would  be  in  conflict  with  the  United 
States  statute.  Not  only  from  this  consideration,  but  from  the 
language  of  the  act,  it  is  clear  that,  in  passing  the  act  of  Decem- 
ber 8th,  1880,  the  legislature  intended  by  it,  taking  it  in  con- 
nection with  the  provisions  of  our  Code,  to  make  our  law  con- 
sistent with  the  act  of  Congress,  as  construed  in  People  v. 
Weaver,  supra.  If  it  has  failed  to  do  so,  it  must  be  from  ig- 
norance, or  want  of  skill,  neither  of  which  will  be  presumed. 
(2)  Construction  of  act  of  December  8th,  1880.  The  flrst  sec- 
tion of  the  act,  following  exactly  the  words  of  the  act  of  Con- 
gress, levies  on  the  value  of  each  share  of  national  bank  stock 
"  the  same  rate  as  is  levied  on  other  moneyed  capital."  Looking 
to  our  Code,  as  we  must  do,  to  find  what  is  the  rate,  though  we 
can  not  find  "moneyed  capital"  mentioned  eo  nomine,  we  do  find 
a  rate  of  taxation  levied  on  "  all  money  loaned  and  solvent 
credits  or  credits  of  value." — Subd.  8,  §  362  of  Code.  These^ 
in  common  parlance,  are  moneyed,  capital,  and  are  held,  in  many 
adjudged  cases,  to  be  moneyed  capital,  within  the  meaning  of 
that  term  as  used  in  the  act  of  Congress.  This  then  is  the  rate 
manifestly  referred  to  in  in  the  act  of  December  8th,  1880. 
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This,  too,  is  the  rate  most  favorable  to  the  stockholder ;  for  it 
allows  him  to  deduct  his  indebtedness  from  the  value  of  his 
stock,  and  be  taxed  on  the  surplus,  and  no  other  clause  allows 
this.  This  construction  was  adopted  in  the  courts  below,  and 
the  deduction  allowed.  So  construed,  the  act  harmonizes  our . 
law  with  the  act  of  Congress,  and  does  not  come  within  the  de- 
cision in  People  v.  Weaver^  supra,  as  shown  bj  the  decision  in 
Supervisors  v.  Stanley,  105  U.  S.  305.  (3)  The  decision  of 
this  court  in  Pollard  v.  State,  ex  rel.,  65  Ala.  628,  was  avow- 
edly made  on  the  authority  of  the  then  recent  decision  in  Peo- 
ple v.  Weaver,  supra/  and  on  the  idea  that  the  U.  S.  Supreme 
Court  in  that  case  decided  the  New  York  statute  then  in  ques- 
tion to  be  unconstitutional  and  void.  But  it  now  appears  from 
the  later  decision  in  Supervisors  v.  Stanley,  supra,  that  such 
was  not  the  decision.  This  latter  case  decides  that  the  New 
York  statute  is  not  wholly  void,  and  sustains  assessments  made 
under  the  same  statute  which  was  under  consideration  in  Peo- 
ple V.  Weaver,  supra,  in  all  cases  where  the  stockholder  had 
failed  to  claim  his  right  of  deduction  in  due  time.  This  last 
case  is  very  strong,  if  not  absolute  authority,  in  favor  of 
the  appellee  in  this  case.  (4)  The  proper  construction  of 
the  act  of  Congress  has  been  frequently  considered  by 
the  Supreme  Court  of  the  United  States,  and  by  other 
courts.  It  appears  to  be  now  well  settled  that  it  w^as 
not  the  intention,  or  effect  of  the  act  of  Congress  to  cur- 
tail the  power  of  the  States  on  the  subject  of  taxation,  or  to 
prohibit  the  exemption  of  particular  kinds  of  property ;  that  a 
State  tax  law  is  not  violative  of  the  act  of  Congress  merely  on 
the  ground,  that  it  allowed  a  partial  exemption  of  a  certain 
kind  of  moneyed  capital ;  nor  because  some  m6'7^«y<?6?  capital  was 
exempted ;  and  that  it  is  a  sufficient  compliance  with  the  act  of 
Congress,  if  the  rate  of  State  taxation  is  the  same,  or  not  greater 
than  on  the  moneyed  capital  of  individual  citizens  which  is  sub- 
ject or  liable  to  taxation. — People  v.  Commissioners,  4  Wall. 
244;  Hepburn  v.  School  Directors,  23  Wall.  485;  Adams  v. 
Nashville,  95  U.  S.  19;  Everitts  Apjjeal,  71  Penn.  St.  216. 
These  cases  are  cited  with  approval  in  Pollard  v.  The  State,  ex 
rel.^  supra  I  and  they  sustain  the  validity  of  the  act  of  Decem- 
ber 8th,  1880,  and  furnish  an  answer  to  all  objections  taken 
against  the  act,  so  far,  at  least,  as  the  first  section  of  the  act  is 
concerned.  (5)  Construction  of  second  section  of  the  act  of 
December  8th,  1880.  It  is  contended  for  the  appellant  that, 
prior  to  the  passage  of  this  act,  there  was  no  valid  law  in  this 
State  levying  any  tax  on  shares  of  stock  in  national  banks,  and, 
therefore,  it  can  not  be  said  with  propriety  that  they  had  es- 
caped taxation  during  the  years  preceding  the  enactment  of  the 
statute.  It  is,  however,  insisted  for  the  appellee,  that  our  prior 
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legislation  furnishes  a  good  and  sufficient  answer  to  this  objec- 
tion. No  special  provision  for  the  taxation  of  such  shares  in 
our  revenue  laws  prior  to  the  passage  of  the  act  of  February 
27th,  1875  (Code,  Subd.  7  of  §  369),  is  now  remembered.  But 
under  the  revenue  act  of  1868,  and  succeeding  revenue  statutes, 
such  shares  were  held  to  be  taxable  under  the  general  description 
of  property.  This  was  decided  in  Melver  v.  Robinson^  53  Ala. 
456,  and  again,  in  1878  and  1879,  in  the  Sumter  county  cases. 
So  stood  our  statutes  and  decisions  when  the  act  of  December 
8th,  1880,  was  passed.  The  second  section  of  the  act  was  in- 
tended to  be  remedial  by  providing  a  better  mode  of  assessing 
and  collecting  escaped  taxes,  imposed  by  the  pre-existing  laws. 
This  the  legislature  might  constitutionally  and  properly  do. 
Cooley  on  Tax.,  ch.  X,  pp.  223-4.  The  decision  in  the  case  of 
Pollard  V.  The  State,  supra,  was  made  subsequent  to  the  pas- 
sage of  this  act,  and  can  have  no  bearing  on  the  question  of  the 
intention  of  the  legislature  in  passing  the  act.  That  decision 
was  made,  as  now  appears,  under  a  misapprehension  as  to  what 
was  the  decision  of  the  Supreme  Court  of  the  United  States  in 
People  V.  Weaver,  supra.  It  practically  nullified  a  provision  of 
our  revenue  laws,  so  far  as  concerns  shares  of  stock  in  national 
banks,  which  had  been  acted  on  for  more  than  ten  years,  and 
that  with  the  sanction  of  this  court ;  and  it  overrules,  to  some 
extent,  four  recent  and  well  considered  decisions  of  this  court. 
Under  such  circumstances  we  may,  without  any  disrespect,  ask 
this  court  to. reconsider  that  decision.  (6)  If,  however,  the  sec- 
ond section  of  said  act  is  and  was  ijitended  to  be  retrospective, 
so  as  to  subject  to  taxation  for  the  years  from  1875  to  1880,  in- 
clusive, property  as  to  which  no  valid  assessments  of  taxes 
could  be  made  during  those  years,  we  insist  that  the  section  is 
not  void  on  that  ground.  Our  legislature  has  plenary  legisla- 
tive power,  except  so  far  as  it  is  limited  by  some  restriction  in 
the  constitution  of  the  United  States  or  in  that  of  this  State. 
We  know  of  no  provision  of  either  w^iich  prevents  the  legisla- 
ture from  passing  such  a  retrospective  law. 

Gaylokd  B.  Clark,  contra,  for  the  State.^ — (1)  The  act  from 
vrhich  section  5219  of  Revised  Statutes  of  the  United  States 
is  taken,  was  passed  June  3d,  1864.  It  authorized  the  tax  of 
the  shares  of  national  banking  associations  as  the  property  of 
the  individual  shareholders,  and  also  the  taxation  of  real  estate 
as  the  property  of  the  corporation.  As  it  was  originally  en- 
acted, it  contained  two  restrictions  upon  the  power  to  tax  the 
shares :  (1)  That  the  rate  should  not  be  greater  than  that  as- 
sessed upon  moneyed  capital  of  the  individual  citizen ;  and  (2) 
that  there  should  be  no  discrimination  in  favor  of  the  shares  of 
State  banks.     Under  the  operation  of  this  act  the  following 
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cases  were  decided :  Van  Allen  v.  The  Assessors,  3  Wall.  573 ; 
The  People  V.  The  Commissioners, -^W^iW.  244;  National  Bank 
V.  Commonwealth  of  Kenticcky,  9  Wall.  353 ;  Lionherger  v. 
Rouse,  9  Wall.  468.  These  authorities  and  the  statutes  thereby 
construed  discussed.  (2)  But  on  the  10th  of  February,  1868, 
Congress  passed  an  act  on  the  subject  of  taxing  shares  in  na- 
tional banks,  which  had  the  effect  of  amending  section  41  of 
the  act  of  1864,  by  striking  out  the  second  restriction  placed 
on  the  taxing  power  of  the  States.  Where  a  change  of  this 
sort  is  made  in  a  statute,  it  is  presumed  to  be  made  ex  indus- 
tria,  and  for  a  purpose.  What  is  that  purpose,  and  wliat  is  the 
effect  of  the  change?  The  proviso  operated  as  a  restriction  on 
a  broad  power  of  taxation  given  to  the  States  in  the  first  part 
of  this  section ;  the  repeal  of  the  proviso  was  a  withdrawal  of 
such  limitation  or  restriction  on  the  exercise  of  the  power,  and 
is  equivalent  to  an  express  enactment  of  the  converse  of  the 
proposition  stated  in  the  proviso.  This  is  clearly  recognized  in 
the  case  of  Lionherger  v.  Rouse,  supra.  As  said  in  that  case, 
the  power  of  the  States  to  tax  shares  of  national  banks  is  now 
^'subject  only  to  the  restriction,  that  the  taxation  shall  not  be 
at  a  greater  rate  than  is  assessed  on  other  moneyed  capital  in 
the  hands  of  individual  citizens.''''  These  words,  individual 
citizens,  exclude,  as  far  as  words  can,  any  idea  of  the  applica- 
tion of  the  tirst,  and  now  only  restriction  to  moneyed  capital 
in  the  hands  of  corporations.  (3)  Not  only  is  the  restric- 
tion confined  to  the  rate  charged  on  moneyed  capital  in 
the  hands  of  the  individual  citizen ;  but  it  is  clear  that, 
as  the  law  now  stands,  the  exemption  of  any  class  of  moneyed 
capital  from  taxation  is  not  a  violation  of  the  restriction  of  the 
act  of  Congress.  The  restriction  is,  that  when  moneyed  cap- 
ital of  anj'  class  is  taxed  as  such,  the  shares  of  national 
banks  shall  bear  no  greater  rate. — See  National  Bank  v.  Com- 
monwecdth,  supra^  Hephurn  v.  The  ScJwol  Directors,  23  Wall. 
480,  485 ;  Adams  v.  Nashville,  95  U.  S.  19.  A  conclusion 
from  these  decisions  is,  that  the  States  may  entirely  exempt  any 
particular  class  of  moneyed  capital  from  taxation,  and  of  course, 
as  to  such  exempted  capital,  any  rate  whatever  on  the  shares  of 
national  banks  would  be  in  excess  ;  but  the  law  has  no  reference 
to  that ;  it  merely  confines  itself  to  a  comparison  of  the  rate 
imposed  on  national  bank  shares  with  the  rate  which  may  be 
actually  imposed  on  other  portions  or  classes  of  moneyed  capi- 
tal, which  is  actually  taxed  as  the  property  of  individuals.  (4) 
Applying  these  principles  to  the  statutes  of  this  State  now  in 
force,  and  applicable  in  their  terms  and  operation  to  the  sub- 
ject-matter, we  think  it  can  be  plainly  made  to  appear  that  the 
appellant  has  secured  a  judgment  more  favorable  than  he  was 
entitled  to.     There  is  no  express  restriction  in  the  act  of  De- 
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ceiiiber  8th,  1880,  of  which  appellant  can  complain.  The  law, 
therefore,  is  not  void.  The  only  questions  are  :  First,  can  it 
be  so  practically  applied  under  the  general  law  governing  taxa- 
tion, as  to  be  operative;-  and  not  work  an  actual  discrimination 
against  the  appellant ;  and,  second,  has  it  been  so  applied  in 
this  case.  The  statute  does  not  fix  the  rate  in  terms,  but  we 
insist  that  it  does  properly  fix  it  by  reference — certura  e^tqiiod  cer- 
tuni  reddi  potest.  It  certainly  fixes  the  same  rate  as  that  im- 
posed on  other  moneyed  capital.  To  say  that  we  can  not  ascer- 
tain from  the  law  with  certainty  what  the  rate  imposed  on 
moneyed  capital  is,  is  to  say  that  all  existing  laws  attempting  to 
impose  such  tax  on  any  or  all  moneyed  capital  are  void  for  un- 
certainty. But  this  is  not  contended  for,  although  it  follows  as 
a  legal  sequence  from  the  argument  made  by  appellant's  coun- 
sel. By  section  368  of  the  Code,  and  the  acts  amendatory 
thereof,  a  uniform  rate  is  provided,  which  operates  uniformly 
on  all  property  assessed^  or  liable  to  taxation.  By  both  the  con- 
stitution and  the  statutes  this  rate  is  to  be  assessed  on  the  actual 
value;  and  such  also  is  the  provision  of  the  act  of  Decem- 
ber 8th,  1880.  In  subdivisions  7,  8,  9  and  11  of  §  362  of  the 
Code,  a  tax  is  levied  on  designated  species  of  moneyed  capital 
of  individuals  ;  and  as  far  as  any  subject  is  taxed  at  all,  the  rate 
is  the  same  as  that  allowed  to  the  national  bank  shareholder. 
By  subd.  9  of  §  358  of  the  Code  all  shares  of  the  capital  stock 
of  any  corporation,  which  is  required  to  list  its  property  for 
taxation,  are  entirely  exempted  from  all  taxation  whatevei',  and 
can  not  be  assessed  against  the  mareholders  of  such  corporations. 
This  total  exemption  of  the  shares  as  such  is  a  total  exemption 
of  a  portion  of  the  moneyed  capital  held  by  the  individual  citi- 
zen ;  and  is  such  an  exemption  as  can  properly  be  allowed  un- 
der the  influence  of  the  cases  before  referred  to.  It  is  identi- 
cal in  principle  with  the  case  of  The  People  v.  Commissioners^ 
4  Wall.  244.  There  is  also  exempted  by  subd.  7  of  §  362  of 
the  Code,  money  held  subject  to  draft  in  the  prosecution  of  a 
regular  exchange  business ;  and  by  subdivision  9  of  the  same 
section,  money  employed  or  invested  as  therein  stated  is 
also  wholly  exempted,  if  otherwise  taxed  as  capital.  These 
are  neither  deductions  nor  abatements  of  a  tax  levied, 
but  are  exemptions  from  all  taxes  of  that  class  of  money- 
ed capital  in  the  hands  of  the  individual,  provided  the 
individual  shall  have  it  assessed  as  capital.  But  no  pro- 
vision is  made  in  the  Code  for  the  taxation  of  such  moneyed 
investments  in  the  individual  as  capital ;  apd  hence,  as  to  this 
it  is  only  an  apparent  exemption.  If,  however,  the  money  so 
employed  or  held  should  belong  to  a  corp(rration.,  it  might 
operate  as  an  exemption  by  virtue  of  subdivision  10.  But  the 
inhibitio.i  is  not  now  against  a  discrimination  favorable  to  cor- 
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porate  moneyed  capital,  or  has  it  ever  been  against  discrimina- 
tion, wlien  brought  about  by  a  total  exemption  from  taxation. 
(5)  The  case  of  Pollard  v.  State^  ex  ret.  65  Ala.  628,  cited 
and  commented  on ;  and  it  was  C(mten4ed  that  this  court  mis- 
apprehended tlie  effect  of  the  decision  in  the  case  of  The 
People  V.  Weaver,  100  U.  S.  539,  as  shown  by  the  subsequent 
case  of  Supervisors  of  Albany  v.  Stanley,  105  U.  S.  305  ;  and 
furtlier  that  neither  of  these  cases  in  any  way  modified  the 
former  cases  hereinbefore  cited,  which  permit  exemptions  of  a 
portion  of  moneyed  capital  from  taxation  altogether.  It  was 
further  contended  that  the  case  made  by  the  record  in  this 
cause  was  clearly  within  the  rulings  in  Hills  v.  The  Exchange 
Bank,  105  U.  S.  314;  and  Evansville  Bank  v.  B'nttmi,  Ih. 
322.  (6)  As  to  the  real  estate  gf  national  banks  being  taxed, 
as  the  property  of  the  banks,  without  allowance  to  the  share- 
holders on  account  thereof,  we  find  an  express  authority  for 
such  seeming  double  taxation  in  the  enabling  act  of  Congress. 
It  is  true  that  when  the  capital  of  a  State  bank  or  other  cor- 
poration is  taxed,  such  portion  of  such  capital  as  is  listed  and 
taxed  as  property,  is  deducted  from  the  value  of  such  cor- 
porate capital. — Code,  §  362,  subd.  10.  But  this  is  not  an 
illegal  discrimination  against  the  shareholders  of  national  banks, 
nor  against  the  capital  stock  of  such  banks ;  because  the  re- 
striction of  Congress  does  not  apply  to  the  case,  and  because 
there  is  no  tax  at  all  on  the  capital  of  national  hanks,  as  to 
which  a  comparison  could  be  drawn.  We  think,  therefore, 
that  the  reasoning  in  Pollard  v.  State,  ex  rel.,  supra,  went 
further  than  was  contemplated  by  the  decisions  of  the  U.  S. 
Supreme  Court  and  the  statute  which  they  construed.  (7)  In 
this  case  every  shareholder  who  proved  the  existence  of  debts 
above  his  solvent  credits  was  allowed  such  deductions;  and 
hence,  on  that  score,  he  has  no  cause  of  complaint.  We  hope 
the  court  will  pass  upon  the  question  as  to  whether  the  share- 
holders are  entitled  to  the  deductions  actually  allowed,  although 
no  cross  appeal  was  taken ;  not,  of  course,  to  operate  on  the 
judgment  in  this  case,  but  as  a  guide  for  the  future.  Tliat  the 
machinery  of  our  law  is  adequately  certain  to  protect  against 
any  improper  valuation,  is  shown  by  the  record  in  this  case, 
where  the  assessor's  valuation  was  reduced  to  the  actual 
market  value.  No  such  discrimination  is  shown,  either  in  the 
operation  of  the  law,  or  conduct  of  the  officers  making  the  as- 
sessments, as  vitiates  the  judgment  of  the  court  below,  under 
the  principles  decided  in  the  case  of  Pelton  v.  The  National 
Bank,  101  U.  S.  p.  143. 

STONE,  J. — The  authority  to  tax  shares  in  national  bank- 
ing associations  for  State  purposes,  is  uniformly  held  to  be  de- 
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rived  from  the  act  of  Congress,  which  confers  the  power. 
Rev.  Stat.  U.  S.  §  5219 ;  Pollard  v.  State,  ex  ret.  65  Ala.  628 ; 
Fanner^  National  Bank  v.  Dearing,  91  TJ.  S.  29.  Without 
such  statutory  concession,  no  such  tax  could  be  levied.  The 
power  is  conferred,  not  in  general  terms,  but  with  limitations. 
The  language  is,  that  nothing  in  the  laws  of  Congress  "  shall 
prevent  all  the  shares  of  any  association  from  being  included 
in  the  valuation  of  the  personal  property  of  the  owner  or 
holder  of  such  shares,  in  assessing  taxes  imposed  by  authority 
of  the  State  within  which  the  association  is  located ;  but  the 
legislature  of  each  State  may  determine  and  direct  the  manner 
and  place  of  taxing  all  the  shares  of  national  banking  associa- 
tions located  within  the  State,  subject  only  to  the  two  restric- 
tions, that  the  taxation  shall  not  be  at  a  greater  rate  than  is 
assessed  upon  other  moneyed  capital  in  the  hands  of  individual 
citizens  of  such  St^te,  and  that  the  shares  of  any  national 
banking  association  owned  by  non-residents  of  any  State  shall 
be  taxed  in  the  city  or  town  where  the  bank  is  located,  and  not 
elsewhere.  Nothing  herein  shall  be  construed  to  exempt  the 
real  property  of  associations  from  either  State,  county  or  mu- 
nicipal taxes,  to  the  same  extent,  according  to  its  value,  as  other 
real  property  is  taxed."  The  leading  policy  of  these  restric- 
tions can  not  be  misunderstood.  The  first  was  intended  to  pre- 
vent unfriendly,  discriminating  assessments  against  investments 
in  the  stock  of  national  banking  associations,  lest  thereby  such 
investments  should  be  discouraged  and  hindered  by  excessive 
burdens.  Hence,  the  burden  should  be  no  greater  than  that 
levied  by  the  State  on  other  moneyed  capital  in  the  hands  of 
individual  citizens.  You  may  tax  the  shares,  said  Congress, 
for  the  support  of  your  government,  which  protects  them  in 
common  with  all  other  material  interests,  -but  you  can  not  lay 
upon  them  heavier  burdens  than  you  lay  on  other  moneyed 
capital.  The  act  discriminates  carefully  between  the  capital 
stock  of  such  banking  associations,  and  the  shares  in  such  capi- 
tal stock.  "  The  tax  on  the  shares,"  as  said  by  Justice  Nelson 
in  Van  Allen  v.  The  Assessors,  3  Wall.  583-1,  "is  not  a  tax  on 
the  capital  of  the  bank.  The  corporation  is  the  legal  owner  of 
all  the  property  of  the  bank,  real  and  personal ;  and  within  the 
powers  conferred  upon  it  by  the  charter,  and  for  the  purposes 
for  which  it  was  created,  can  deal  with  the  corporate  property 
as  absolutely  as  a  private  individual  can  deal  with  his 
own.  .  .  The  interest  of  the  shareholder  entitles  him  to 
participate  in  the  net  profits  earned  by  the  bank  in  the  employ- 
ment of  its  capital,  during  the  existence  of  its  charter,  in  pro- 
portion to  the  number  of  his  shares;  and,  upon  its  dissolution 
or  termination,  to  his  proportion  of  the  property  that  may  re- 
main of  the  corporation  after  the  payment  of  its  debts.     This 
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is  a  distinct,  independent  interest  or  property,  held  by  the 
shareliolder,  like  any  other  property  that  may  belong  to  him." 
Speaking  of  the  difference  between  the  shares  and  the  capital 
stock,  we,  in  Sumter  County  v.  National  Bank,  62  Ala.  464, 
said :  "  It  is  the  difference  between  the  several  parts  and  the 
whole ;  between  the  tributaries  and  the  congregated  volume 
which  forms  the  river ;  .  .  between  an  artificial  entity, 
called  a  corporation,  having  a  local  habitation  and  a  name,  ca- 
pable of  suing  and  being  siied,  and  which  may  survive  all  the 
shareholders  of  any  given  period,  and  the  several  owners  of 
the  shares,  who  are  commonly  real  persons,  and  who  may 
undergo  constant  change  by  transfer  or  death,  without  disturb- 
ing or  affecting  the  continuance  or  identity  of  the  corporation." 

National  banking  associations,  being  the  creatures  of  Con- 
gress, and  owing  their  legal  existence  to  that  body ;  and  the 
right  of  the  States  to  tax  any  thing  pertaining  to  them  being 
derived  from  the  grant  made  by  Congress,  it  follows  logically 
and  legally  that  we  must  accept  the  power,  with  all  the  condi- 
tions and  reservations  they  have  annexed  to  its  exercise.  And 
it  equally  follows,  and  such  are  its  uniform  rulings,  that  the 
Supreme  Court  of  the  United  States  has  the  reserved  power, 
in  dernier  resort,  of  revising,  and,  if  need  be,  of  reversing  the 
rulings  of  the  State  courts,  bearing  on  the  exercise  of  this 
power  by  the  States.  The  question  of  the  restriction  imposed 
by  Congress,  that  State  taxation  on  the  shares  of  national 
banks  "  shall  hot  be  at  a  greater  rate  than  is  assessed  upon  other 
moneyed  capital  in  the  hands  of  individual  citizens,"  has  led  to 
much  contention,  and,  to  our  apprehension,  somewhat  varied 
rulings  in  that  court  of  last  resort. — See  Yan  Allen  v.  The 
Assessors,  3  Wall.  573 ;  People  v.  Commissioners,  4  Wall.  244 ; 
National  Bank  v.  Commonwealth,  9  Wall.  353 ;  Hepburn 
V.  School  Directors,  23  Wall.  480;  Adams  v.  Nashville, 
95  U.  S.  19 ;  People  v.  Weaver,  100  U.  S.  539 ;  Peltrni  v.  Na- 
tional Bank,  101  U,  S.  143;  Cummings  v.  National  Bank, 
Ih.  153 ;  Supervisors  v.  Stanley,  105  U.  S.  305 ;  Hills  v.  Ex- 
change Bank,  lb.  319 ;  Evansville  Bank  v.  Britton,  lb.  322. 

Until  the  enactment  of  the  statute  approved  December 
8,  1880. — Pampli.  Acts,  7 — there  was  no  express  provision  in 
our  statutes  for  taxing  the  shares  of  national  banks.  We  had 
provision  for  taxing  the  capital  stock  of  incorporated  com- 
panies.—Code  of  1876,  §  362,  subd.  10.  This  did  not  affect 
national  banks,  for  Congress  had  not  granted  power  to  the 
States  to  tax  the  capital  stock  of  such  associations.  Our  revenue 
system  had  also  levied  a  tax  on  all  other  property,  real  and  per- 
sonal, not  otherwise  specified  therein. — Same  section,  subd.  13. 
Under  the  clause  last  cited,  attempts  were  made  to  assess  and 
collect  taxes  on  the  shares  of  national  banking  associations. 
Vol.  lxxi. 
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Some  of  our  earlier  rulings  maintained  such  assessment  and 
collection,  while  we  steadily  declared  that  all  attempts  to  tax 
the  capital  stock  of  such  associations  was  forl)idden  by  law. 
Nalional  Co'in.,Bai\lt  v.  Mayor,  62  Ala.  284;  /Sumter  County 
1).  National  BanJc,  Ih.  464.  In  Pollard  v.  State,  ex  rel. 
65  Ala.  628,  the  question  was  again  presented  of  the  power  to 
tax  the  shares  of  national  banking  associations  under  subd. 
13  of  section  362,  supra;  and,  overruling  our  former  decisions, 
we  held  that  that  statutory  provision  did  not  authorize  the  as- 
sessment. The  effect  of  that  ruling  was  that  until  December, 
8th,  1880,  there  was  no  statute  in  this  State  which  authorized  the 
assessment  of  shares  in  national  banks  for  taxes.  We  added : 
"Whether  the  recent  act  is  so  framed  as  to  harmonize  existing 
provisions  of  the  Code  with  the  requirements  of  section  5219 
of  the  United  States  Revised  Statutes,  is  a  question  which  is 
not  necessarily  presented  by  the  record,  and  is,  therefore,  left 
undecided  in  this  case." 

The  decision  in  the  case  of  Pollard  v.  State,  ex  rel.,  sup7'a, 
was  rendered  by  this  court,  soon  after  the  publication  of  the 
ruling  of  the  U.  S.  Supreme  Court  in  People  v.  Weaver,  100 
U.  S.  539,  and  conformed  to  that  ruling.  There  was  then  no 
later  decision  of  that  court,  bearing  on  that  question,  and  we 
had  no  option  but  to  follow  it.  But,  if  the  question  were  left 
to  our  own  uncontrolled  and  unaided  judgment,  we  think  we 
correctly  ruled  that  our  former  statutes  did  not  justify  the 
assessment  we  therein  pronounced  invalid.  The  case  of  People 
V.  Weaver  arose  under  Kew  York  statutes.  Before  the 
national  banks  were  authorized,  it  had  been  enacted  in  ITew 
York  that  tax-payers  should  be  allowed  a  credit  of  the  amount 
of  their  just  debts  from  the  sum  of  their  taxable  property,  and 
should  be  assessed  for  taxes  only  on  the  excess.  The  statute 
also  provided  how  the  tax-payer's  indebtedness  was  to  be  made 
known.  The  result  was,  that  taxes  w^ere  assessed  and  collected 
only  on  the  net  value  of  the  tax-payer's  estate — what  he  would 
be  really  worth,  after  paying  his  debts.  In  1866  the  legisla- 
ture of  that  State-  provided  that  the  shares  of  all  banks,  State 
and  National,  should  be  assessed  and  taxed  at  their  value. 
This  statute  is  confined  in  its  terms  to  shares  of  stock  in  banks, 
and  makes  no  mention  of  any  indebtedness  of  the  tax-payer  to 
be  deducted.  Williams,  a  tax-payer,  whose  shares  in  a  national 
bank  had  been  assessed,  appeared  before  the  board  of  assessors, 
and  claimed  a  deduction  of  the  sum  of  his  indebtedness  from 
the  value  of  his  bank  shares.  He  submitted  his  affidavit,  in 
the  form  the  older  statute  had  required.  The  credit  claimed 
was  disallowed  by  the  assessors,'  they  holding  that  the  later 
statute  made  no  provision  for  such  discount  or  deduction,  but 
properly  construed,  denied  such  deduction.     And  the  courts  of 
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New  York  confirmed  their  ruling.  The  case  was  then  appealed 
to  the  Supreme  Court  of  the  United  States.  The  judgment  of 
the  Court  of  Errors  of  Xew  York  was  there  reversed  by  a 
unanimous  ruling  of  the  court,  Justice  Miller  delivering  the 
opinion.  Among  other  things,  he  said  :  "  The  statute  of  New 
York,  as  construed  by  the  Court  of  Appeals,  in  refusing  to 
plaintiff  the  same  deduction  for  debts  due  by  him,  from  the 
valuation  of  his  shares  of  national  bank  stock,  that  it  allows  to 
those  who  have  moneyed  capital  otherwise  invested,  is  in  con- 
flict with  the  act  of  Congress."  This  appeal,  it  will  be 
observed,  raised  the  question,  and  only  the  question  of  Wil- 
liams' liability  on  the  assessment  of  his  shares  of  stock  in  the 
national  bank.  Speaking  of  the  said  statutes  of  New  York, 
the  United  States  Supreme  Court,  in  the  later  case  of  Super- 
visors V.  Stanley,  105  U.  S.  305,  made  emphatic  what  had  been 
implied  in  their  former  ruling,  that  they  were  not  entirely  in- 
operative. They  were  only  inoperative  to  the  extent  they  ac- 
tually taxed  national  bank  shares  at  a  greater  rate  than  was 
assessed  by  the  State  on  other  moneyed  capital.  One  question 
raised  in  the  case  of  the  Supervisors  v.  Stanley  arose  on  the 
identical  claim  of  Williams  to  have  a  discount  of  his  debts, 
which  had  been  ruled  on  in  the  case  of  People  v.  Weaver. 
The  case  of  Stanley,  hovi'ever,  involved  the  liability  of  other 
shareholders  to  taxation,  who  were  not  shown  to  have  any  debts 
to  be  discounted  from  the  value  of  their  taxable  proj^erty. 
The  majority  of  the  court  held  that  this  latter  class  had  no 
cause  of  complaint  against  the  New  York  statutes^  or  their 
construction  by  their  Court  of  Appeals,  because  "  the  denial  of 
this  right  [deduction  of  indebtedness]  does  not  affect  him 
[the  shareholder].  He  pays  the  same  amount  of  tax  that  he 
would  if  the  law  gave  him  the  right  of  deduction." 

In  the  case  of  Evansville  Bank  v.  Britton,  105  U.  S.  322, 
the  question  arose  under  the  revenue-system  of  Indiana.  This 
statute  allowed  a  credit  to  the  tax-payer  of  the  amount  of  his 
indebtedness  from  two  named  classes  of  taxable  values :  1. 
Credits  or  money  at  interest,  either  within  or  without  the  State, 
at  par  value.  2.  All  other  demands  against  persons  or  bodies 
corporate,  either  within  or  without  the  State."  From  all  other 
subjects  of  taxation,  no  deduction  of  indebtedness  was  allowed. 
The  court  made  the  same  ruling  in  that  as  in  the  Stanley  case, 
namely :  That  when  no  deduction  was  allowed  the  tax-payer  for 
his  indebtedness,  the  tax  on  national  bank  shares  was  invalid. 
It  was  repeated,  however,  that  this  principle  would  not  apply 
to  those  shareholders,  who  failed  to  show  they  owed  debts,  which 
they  claimed  the  right  to  have  deducted. 

The  foregoing  are  the  latest  rulings  of  the  Supreme  Court 
of  the  United  States  on  this  question,  that  have  come  to  our 
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knowledge.  It  will  be  seen  that  the  validity  of  State  taxation 
on  national  bank  shares  is  made  by  them  to  depend,  not  so 
much  on  the  frame  of  the  State  law  which  levies  it,  as  it  does 
on  the  operation  of  the  statute  on  the  individual  tax-payer.  In 
other  words,  unless  the  tax-payer  is  himself  subjected  to  a  greater 
rate  of  taxation  on  his  bank  shares,  than  he  is  on  his  other 
monej^ed  capital,  then  the  State  law  is  valid  as  to  him,  although 
as  to  other  shareholders  in  the  same  bank  it  is  invalid,  because 
it  denies  to  them  discounts  from  the  value  of  their  shares,  which 
it  accords  to  them  in  the  taxation  of  their  other  moneyed 
capital.  We  submit  if  this  ruling  does  not  give  to  statutes, 
similar  to  those  brought  to  view  in  the  cases  of  Stanley  and 
Britton^  supra,  a  very  unequal,  if  not  an  oppressive  operation. 
It  requires,  under  one  and  the  same  statute,  a  payment  of  taxes 
on  all  shares  of  stock  held  by  one  class,  and  relieves  from  taxa- 
tion shares  held  by  others,  because,  forsooth,  they  owed  debts, 
and  the  law  makes  no  provision  for  a  deduction  of  the  amount 
of  the  tax-payer's  indebtedness.  And  this,  notwithstanding  the 
debts  for  which  deduction  is  claimed,  do  not,  in  amount,  equal 
one-half,  or  even  one-tenth  of  the  value  of  the  bank-shares  held 
by  such  tax-payer.  This  will  certainly  give  to  a  State  statute 
an  unequal  operation,  which  its  framers  never  could  have  con- 
templated. Justice  Bradley,  dissenting,  said  :  "  It  [the  statute] 
is  void,  in  my  judgment,  because  it  makes  no  exception,  but  is 
general  in  its  terms,  subjecting  to  taxation  the  capital  stock 
[shares  of?]  of  national  banks,  without  the  privilege  of  deduct- 
ing debts.  Denying  to  it  operation  and  effect  as  to  those  who 
desire  to  claim  the  benefit  of  the  deduction,  and  giving  it  effect 
as  to  all  others,  is  to  tear  a  portion  of  the  law  out  by  the  roots."^ 
In  our  opinion  Justice  Bradley's  opinion  is  the  sounder;  and 
if,  in  the  interpretation  of  our  statute,  we  come  to  the  conclu- 
sion that  it  is  invalid  because  it  makes  no  provision  for  proper 
deductions,  we  will  hold  it  invalid  iii  toto.  Suppose  a  State 
statute  should  enact  that  shareholders  in  national  banking  asso- 
ciations who  owe  no  debts,  shall  pay  a  tax  thereon  at  their 
market  value,  at  the  same  rate  as  that  levied  on  lands  and  per- 
sonal property  ;  but  if  the  shareholder  owe  debts,  his  shares  shall 
not  be  taxed.  Such  tax  might  not  be  a  direct  violation  of  the 
enabling  act  of  Congress.  Could  it  be  upheld  in  this  State  ? 
We  apprehend  not. — Const,  of  Ala.  Art.  11,  §  6 ;  Mayoi'  v. 
Stonewall  Ins.  Co.  53  Ala.  570. 

By  the  act  which  became  a  law  December  8,  1880 — Pamph. 
Acts,  7 — it  was  provided  :  "  That  there  shall  be  levied  and  col- 
lected on  the  value  of  each  share  of  every  national  banking  as- 
sociation located  within  this  State,  whether  held  by  residents  or 
non-residents  of  the  State,  the  same  rate  of  taxation  as  is  levied 
on  other  moneyed  capital,  the  same  to  be  levied  and  collected 
27 
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in  the  county  where  each  snch  association  is  located  and  not 
elsewhere,  and  to  be  paid  by  each  such  association  for  the 
shareholders  thereof."  This  statute,  it  will  be  observed,  con- 
forms to  the  second  of  the  two  restrictions  imposed  by  the  en- 
abling act  of  Congress.  It  is  also  within  permitted  bounds 
when  it  requires  the  tax  to  be  paid  by  the  bank  for  the  share- 
holders.— National  Bank  v.  Commonwealth,  9  Wall.  353.  It 
is  contended  for  appellant  that  the  statute  is  invalid,  because  it 
makes  no  provision  for  deducting  the  tax-payer's  indebtedness 
from  the  value  of  his  shares,  and  taxing  him  ovAj  on  the  balance. 
Part  of  this  argument,  if  not  the  whole,  rests  on  the  language 
of  our  statute,  which  declares  and  defines  the  subjects  of  taxa- 
tion. One  class  of  such  subjects  is  expressed  in  this  language 
(Code  of  1876,  §  362,  snbd.  8 )":  "  All  money  loaned  and  solvent 
credits  or  credits  of  value,  from  which  credits  the  indebtedness 
of  the  tax-payer  shall  be  deducted,  and  the  excess  only  shall  be 
taxed."  In  the  case  in  hand,  the  shareholders  were  allowed  a 
credit  against  the  value  of  the  shares,  of  the  amount  of  their 
debts ;  and  under  the  rule  declared  in  SupervisoJ's  v.  Stanley, 
and  Evansville  Bank  v.  Britton,  supra,  the  assessment  com- 
plained of  in  this  case  would  be  upheld,  if  carried  to  the  Supreme 
Court  of  the  United  States.  This  meets  the  first  of  the  re- 
strictions imposed  by  the  act  of  Congress ;  for  the  taxation  was 
not  at  a  greater  rate  than  is  assessed  on  other  moneyed 
capital  in  the  hands  of  individual  citizens  of  the  State.  Our 
statute  is  not  materially  distinguishable  from  that  of  Indiana 
on  the  subject  of  deductions ;  and  if  the  sum  of  the  tax-payer's 
indebtedness  had  been  allowed  to  be  deducted  in  Evansville 
Bank  v.  Britton,  and  the  excess  only  had  been  taxed,  there  is 
nothing  stated  in  the  opinions  to  show  that  such  assessment 
would  not  have  been  pronounced  free  from  error.  The  reason- 
ing of  the  court  clearly  shows  that  such  assessment  would  have 
been  maintained,  for  the  tax-payer  would  then  have  had  secured 
to  him  all  the  act  of  Congress  requires. 

It  is  argued,  however,  that  our  statute  makes  no  provision 
for  such  deduction,  and  therefore  the  assessment  must  fall,  be- 
ing without  the  law.  Can  this  be  maintained  ?  It  is  our  duty 
to  so  construe  the  language  of  the  act  as  to  uphold  it,  if  its 
language,  reasonably  interpreted,  will  admit  of  it.  The  act  of 
Congress,  imposing  the  restriction  we  have  been  commenting 
on,  had  been  on  the  public  statute  book  for  many  years.  Our 
own  statute,  providing  for  a  deduction  of  the  tax-payer's  debts 
from  the  sum  of  his  money  loaned  and  solvent  credits,  and  tax- 
ing only  the  balance,  had  also  been  long  in  force.  Money 
loaned  and  solvent  credits  are  clearly  moneyed  capital,  and 
probably  constitute  the  most  valuable  part  of  what  may  prop- 
erly be  classed,  in  common  parlance,  as  moneyed  capital.     Peo- 
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pie  V.  Weaver  had  been  decided  at  the  term — possibly  a  year — 
preceding  our  enactment  of  December  8,  1880.  Is  it  improb- 
able that  our  legislature  had  in  view  this  ruling  of  the  United 
States  Supreme  Court  ?  They  certainly  had  the  act  of  Congress 
in  contemplation.  The  language  of  the  act  proves  that.  And 
did  they  not  also  consider  its  construction  ?  We  think  we  do 
no  violence  to  the  language  of  the  statute  when  we  hold,  as  we 
do,  that  it  allows  a  deduction  of  the  tax-payer's  debts,  because 
another  and  very  valuable  class  of  moneyed  capital,  under  our 
system,  enjoys  the  privilege  of  such  deduction.  We  tax  such 
bank-shares,  as  we  do  other,  and  the  most  favored  moneyed  capi- 
tal. 

Inasmuch  as  our  revenue  system  allows  a  deduction  of  the 
tax-payer's  debts  from  only  one  class  of  taxable  subjects — money 
loaned  and  solvent  credits — our  own  unaided  judgment  would 
possibly  lead  to  the  conclusion,  that  bank-shares,  being  an 
entirely  different  species  of  property,  could  not  claim  such  de- 
duction. What  is  the  proper  import  of  the  words,  "  other 
moneyed  capital,"  in  the  act  of  Congress  ?  It  certainly  declares 
that  shares  in  national  banks  are  moneyed  capital.  The  word 
other  proves  that.  Does  not  this  prove  that  Congress  had  in 
contemplation  moneyed  capital  of  like  kind,  or  similarly  in- 
vested? 'Now,  from  other  moneyed  capital  of  like  kind,  our 
statute,  and,  it  w^ould  seem,  the  statute  of  Indiana,  allows  no 
deduction  on  account  of  debts  of  the  tax-payer.  But  the  ruling 
in  JEvansville  Bank  v.  Britton,  leaves  this  question  not  an  open 
one.     We  conform  our  rulings  to  that  decision. 

Another  objection  to  the  validity  of  the  present  assessment 
is  based  on  subdivision  10,  section  362  of  our  Code,  which 
enacts  that  "the  capital  stock  of  all  incorporated  companies 
created  under  any  law  of  the  State,  whether  general  or  special, 
except  such  portion  of  the  capital  stock  as  may  be  invested  in 
property,  and  taxed  otherwise  as  property,  shall  be  subject  to 
taxation."  The  argument  is,  that  because  of  this  discount 
from  the  taxable  value  of  other  investments  in  corporations, 
and  which  was  not  allowed  in  this  case,  this  is  a  violation  of 
the  first  restriction  imposed  by  the  act  of  Congress.  We 
answer  this  objection  as  follows :  The  difference  between  the 
capital  stock  of  a  corporation  and  the  shares  of  stock  in  that 
corporation  is  well  marked,  and  perhaps  is  nowhere  more 
clearly  shown  than  in  the  opinion  of  IVEr.  Justice  Nelson  in 
the  case  of  Van  Allen  v.  The  Assessors,  3  Wall.  573.  In  the 
one  case  the  property  is  in  the  corporation,  in  the  other  it  is  in 
the  individual.  And  Congress  has  not  only  recognized,  but 
has  declared  the  difference,  in  that  it  prohibits  all  State  taxa- 
tion whatever  on  the  one,  while  it  expressly  permits  it  to  be 
levied  on  the  other.     The  corporation  owns  the  capital  stock, 
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and  whatever  that  stock  may  be  invested  in.  As  said  by  Mr. 
Justice  Nelson,  "  the  tax  on  the  shares  is  not  a  tax  on  the 
capital  of  the  bank.  The  corporation  is  the  legal  owner  of  all 
the  property  of  the  bank,  real  and  personal.  .  .  .  The  in- 
terest of  the  shareholder  entitles  him  to  participate  in  the  net 
profits  earned  by  the  bank  in  the  employment  of  its  capital, 
during  the  existence  of  its  charter,  in  proportion  to  the  number 
of  his  shares;  and  upon  its  dissolution  or  termination,  to  his 
proportion  of  the  property  that  may  remain  of  the  corporation 
after  the  payment  of  its  debts." —  Van  Alle7i  v.  AssessorSy 
sv/pra.  And  we  may  add,  the  insolvency  or  bankruptcy  of  the 
corporation  would  not  imply  the  insolvency  of  the  shareholder, 
nor  would  the  fact  that  the  corporation  owned  real  estate  con- 
stitute the  shareholder  a  freeholder.  Shares  in  corporations 
are  personalty,  no  matter  what  the  capital  stock  may  be  invested 
in.  So,  a  tax  on  the  shares  of  national  banks  is  not  a  tax  on 
the  government  bonds,  in  which  the  capital  stock  is  invested. 
Ycm  Allen  v.  Assessors,  supra.  But  a  tax  on  the  capital  stock 
of  a  bank,  whose  capital  is  invested  in  government  securities 
not  allowed  to  be  taxed,  would  be  a  tax  on  such  securities,  and 
illegal. — Bank  Tax  Case,  2  Wall.  200.  The  result  of  these 
holdings  is,  that  capital  stock  of  a  corporation,  which  is  in- 
vested in  non-taxable  property,  can  not  be  made  the  subject  of 
State  taxation,  while  the  shares  in  the  corporation  can  claim  no 
such  exemption.  This  is  a  clear  discrimination  between  the 
two  properties,  and  shows  that  taxing  the  one  is  not  taxing  the 
other.  The  natiire  and  property  of  the  capital  stock  in  cor- 
porations are  essentially  different  from  the  nature  and  property 
of  the  shares  in  such  corporations. 

Under  our  revenue  system,  we  allow  a  deduction  of  the 
amount  of  capital  stock  invested  in  property  and  taxed  as 
property,  only  from  the  assessed  value  of  the  capital  stock  of 
corporations.  We  grant  no  such  deduction  to  the  share- 
holders. Neither  do  we  allow  to  the  corporation,  nor  to  the 
shareholder  any  deduction  for  debts  the  corporation  or  share- 
holder may  owe.  The  discount  on  account  of  debts,  permitted 
under  our  system,  is  limited  to  the  single  subject  of  solvent 
credits ;  for  money  loaned  is,  at  last,  but  a  credit.  Hence,  if 
the  tax-payer  own  no  solvent  credits,  he  is  entitled  to  no  dis- 
count, no  matter  what  may  be  the  amount  of  his  indebtedness. 
To  hold  that  a  shareholder  in  a  national  bank  is  entitled  to  have 
his  assessment  reduced,  because  some  part  of  the  capital  stock 
is  invested  in  property,  and  taxed  as  such,  would  be  to  accord 
to  him  a  double  discount,  while  no  other  tax-payer  is  favored 
80  much ;  would  be,  to  allow  him  a  credit  for  all  debts  due  by 
him,  thus  placing  him  on  an  equality  with  the  owner  of  solvent 
credits,  and  to  allow  him  a  further  deduction  of  a  proportionate 
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part  of  the  capital  stock  invested  in  property,  thus  placing  him, 
an  individual,  on  an  equality  with  our  artificial  persons,  called 
domestic  corporations.  Congress  denied  to  us  the  right  and 
power  to  discriminate  against  investments  in  national  bank 
ehares.  It  was  not  the  intention  of  that  body  that  our  assess- 
ments on  such  shares  should  be  lighter  than  the  taxes  we  im- 
pose on  other  moneyed  capital.  We  consider  this  objection 
unavailing. 

The  second  section  of  the  act  of  December  8,  1880,  is  in  the 
following  language:  "There  shall  be  assessed  and  collected  in 
any  county  wne're  such  association  is  located,  upon  each  share 
of  the  capital  stock  of  such  association  which  has  escaped  taxa- 
tion for  any  preceding  year  since  1 874,  the  same  rate  of  taxa- 
tion. State  and  county,  as  was  in  each  year  assessed  and  col- 
lected upon  other  moneyed  capital."  Under  the  first  and 
second  sections  of  the  act  we  are  construing,  there  was  assessed 
at  one  time  on  the  sliares  of  the  National  Commercial  Bank  of 
Mobile,  taxes  for  the  years  1878,  1879,  1880  and  1881.  It  is 
urged  before  us,  that  the  assessment  for  the  years  preceding 
the  enactment  of  the  statute  was  unauthorized,  and  in  violation 
of  article  11,  sections  4,  5  and  7  of  the  constitution  of  Ala- 
bama. Section  4  ordains  that  there  shall  not  be  levied,  "  in  any 
one  year,  a  greater  rate  of  taxation  than  three-fourths  of  one 
per  centum  on  the  value  of  the  taxable  property  wathin  this 
State."  Section  5,  employing  the  same  language — in  any  one 
year — limits  the  rate  of  taxation  for  county  purposes  to  one- 
half  of  one  jper  centum  •  and  section  7,  in  the  same  terms, 
limits  the  rate  to  one-half  of  one  per  centum,,  for  city,  town,  or 
other  municipal  purposes.  The  collective  sum  of  the  taxes 
assessed  for  the  four  years,  shown  in  this  record,  greatly  ex- 
ceeds the  rates  above  prescribed.  It  is  contended  for  the  ap- 
pellee that  the  word  in  in  the  constitution,  though  three  times 
repeated,  should  be  read  for.  Thus  read,  the  constitutional 
limitations  on  the  power  to  levy  taxes  would  then  be  for  any 
one  year,  instead  of  "m  any  one  year."  We  have  been  re- 
ferred to  no  authorities  bearing  directly  on  this  question,  and, 
after  a  pretty  careful  examination,  we  have  found  none. 

It  will  be  borne  in  mind  that  until  December  8,  1880,  no 
legislative  attempt  was  made  in  this  State  to  tax  the  shares  of 
national  banking  associations.  It  had  been  declared  otherwise 
in  Mclver  v.  Rohinson,  53  Ala.  456,  and  in  Sumter  County 
V.  National  BanTc.  62  Ala.  464.  In  Pollard  v.  State^  ex  rel. 
65  Ala.  628,  we  reviewed  those  decisions,  and  overruled  them, 
holding,  as  we  have  said,  that  until  December  8,  1880,  we  had 
no  statute  authorizing  the  taxation  of  national  bank  shares. 
Till  then  we  had  not  declared  them  a  subject  of  taxation. 
The  legislature  levies  State  taxes,  and  the  assessor  assesses  them. 
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Perry  County  v.  Bailroad,  58  Ala.  546,  559.  There  shall  not 
be  levied  in  any  one  year  a  greater  rate  of  taxation,  is  the 
mandate  of  the  constitution.  No  tax  on  national  bank  shares 
having  been  previously  imposed,  during  the  year  1880,  the 
legislature  did  levy  such  tax,  and,  by  declaring  it  should  be 
operative  during  all  the  time  since  1874,  the  practical  effect 
was  to  levy,  \v^thin  that  one  year,  taxes  that  might  exceed 
three-fourths  of  one  per  cent.  We  are  speaking  of  the  levy 
of  taxes,  a  legislative  function,  and  not  of  assessment,  which 
is  the  work  of  the  assessor.  The  constitutional  inhibition  is 
against  levying.  The  purpose  was,  that  property  should  not 
be  excessively  burdened,  lest,  perchance,  it  might  be  driven 
from  the  State,  or  the  tax-payer  mined.  Levying  a  tax  per 
centum  in  one  year,  and  declaring  that  the  same  rate  is  appli- 
cable to  several  preceding  years  during  which  no  tax  had  been 
levied,  would  be  equally  burdensome  to  the  tax-payer,  as  if  the 
aggregate  had  been  levied  in  gross.  It  would  be  levying  in 
one  year,  providing  for  assessment  in  one  year,  and  for  collect- 
ing and  turning  into  the  treasury  in  one  and  the  same  year,  a 
sum  greatly  in  excess  of  the  constitutional  limit.  And  to  what 
end  ?  Certainly  for  future  administration  and  d'sbursement ; 
for  it  could  not  be  applied  to  the  support  of  government  in  the 
years  then  past.  It  is  difficult  to  draw  a  distinction  between 
such  levy  for  one  year,  and  in  one  year.  In  either  event  the 
burden  is  the  same,  and  the  use  and  applicat'on  of  the  money 
the  same.  We  hold  the  attempt  then  made  to  levy  taxes  for 
the  years  then  passed,  was  violative  of  the  constitution,  and 
must  fail. 

This  question  is  distinguishable  from  what  is  known  as 
escaped  taxes.  They  have  only  escaped  the  assessor.  Such 
taxes  had  been  levied,  and  therefore  the  constitution  does  not 
inhibit  the  assessment  and  collection.  So,  if  there  had  been  a 
levy  of  taxes,  and  by  reason  of  defective  machinery  such  taxes 
could  not  be  collected,  we  would  not  doubt  the  power  of  the 
legislature  to  remedy  the  defect  by  retrospective  legislation. 
What  we  declare  is,  that  when  the  legislature  proclaims  or  de- 
clares a  new  subject  of  taxation  not  theretofore  taxed,  or  at- 
tempted to  be  taxed,  and  levies  a  tax  upon  it,  which,  in  the  ag- 
gregate, transcends  the  constitutional  limit,  calling  it  a  tax  for 
past  years  can  not  heal  its  infirmity. 

We  have  said  above  that  the  levy  of  taxes  is  a  legislative 
function.  The  constitutional  inhibition  is  against  levying  in 
any  one  year  a  greater  rate  of  taxation  than  a  specified  per 
cent.  Of  course  it  was  not  intended  by  this,  to  prohibit  the 
enactment  of  a  statute  which  should  operate  from  year  to  year, 
until  repealed  or  altered.  The  legislative  function  may  be 
performed  in  one  year,  to  be  operative  for  successive  years.-^ 
Vol.  lxxi. 
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The  meaning  is,  that  a  greater  burden  than  three-fourths  of 
one  per  cent,  shall  not  be  levied,  or  imposed  in  and  for  one 
year. 

To  the  extent  that  taxes  were  assessed  for  the  years  1878 
and  1879,  the  judgment  of  the  Circuit  Court  is  reversed,  and 
here  rendered,  disallowing  those  assessments.  In  all  other  re- 
spects it  is  affirmed. 

Reversed  and  rendered. 


Dudley,  Adin'r,  v.  Steele. 

Action  by  Administrator  on  Account. 

1.  In  action  by  administrator  defendant  may  be  called  by  him  to  testify 
as  to  transaction  with  his  intestate. — While  in  an  action  brought  by  an 
administrator  the  defendant  is,  under  the  statute,  incompetent  to  testify 
in  his  own  behalf  as  to  any  transaction  witli,  or  statement  by  the  plain- 
tiff's intestate,  he  may  be  called  as  a  witness  by,  and  be  compelled  to  tes- 
tify in  favor  of,  the  plaintiff  as  to  such  transaction  or  statement. 

2.  Same ;  not  affected  by  change  in  language  of  statute. — The  words, 
"  unless  called  to  testify  thereto  by  the  opposite  party,"  were  incorpo- 
rated in  the  former  statute  (Rev.  Code,  §  2704)  merely  from  abundant  leg- 
islative caution,  in  recognition  of  a  right  which  would  have  otherwise 
existed ;  and  hence,  the  omission  of  these  words  from  the  statute,  by 
subsequent  amendment,  can  not  be  construed  as  a  legislative  intention 
to  abrogate  the  right. 

Appeal  from  City  Court  of  Selma. 

Tried  before  William  C.  Ward,  Esquire,  selected  by  the 
parties  under  the  provisions  of  Section  18,  Art.  VI  of  the  Con- 
stitution, the  presiding  judge  having  been,  for  legal  cause,  in- 
competent to  try  the  cause. 

This  was  an  action  of  assumpsit,  brought  by  Joseph  R.  Dud- 
ley, as  the  administrator  of  the  estate  of  Philip  Mathone,  de- 
ceased, against  Samuel  P.  Steele,  and  was  founded  on  an  ac- 
count for  money  loaned,  and  for  services  rendered  by  plaintiff's 
intestate  to  the  defendant. 

On  the  trial  the  plaintiff  had  the  defendant  sworn  as  a  wit- 
ness and  propounded  to  him  the  following  questions :  (1)  "  Did 
the  plaintiff's  intestate  ever  loan  you  any  money ;  if  so,  when, 
and  how  much;"  (2)  "Did  the  plaintiff's  intestate  ever  do 
any  work  for  you;  if  so,  when,  and  what  work;"  (3)  "Did 
Philip  Mathone  ever  render  you  any,  and  what  services  as  over- 
seer; if  so,  when;"  (4)  "If  the  plaintiff's  intestate  was  ever 
in  your  employment,  state  when,  and  how  long,  and  in  what 
business ; "     To  each  of  these  questions  the  defendant  objected, 
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on  the  ground  that  he  was  not  competent  to  testify  to  any 
transaction  with  the  plaintiff's  intestate.  The  court  sustained 
the  objections,  and  the  plaintiff  separately  excepted ;  and  now 
assigns  these  rulings  as  error. 

*  Pettus  &  Dawson  and  F,  L.  Pettus,  for  appellant.  (1)  The 
statute  (Code  of  1876,  §  3058)  removes  all  the  disabilities  un- 
der which  a  party  at  common  law  was  placed,  except  the  single 
one,  that  he  could  not  testify  against  his  adversary  "  as  to  any 
transaction  with,  or  statement  by  any  deceased  person,  whose 
estate  is  interested  in  the  result  of  such  suit."  The  purpose 
and  policy  of  the  statute  "is  to  exclude  the  living  from  testify- 
ing against  the  dead,  because  the  latter  can  not  be  heard  in  ex- 
planation or  contradiction." — Dismukesv.  Tolson,  67  Ala.  386; 
Ins.  Co.  V.  Sledge,  62  Ala.  566 ;  Key  v.  Jones,  52  Ala.  238. 
The  questions  propounded  called  for  testimony  which  would 
have  beenybr,  not  against  the  appellant.  The  exception  did 
not,  therefore,  apply,  and  the  court  erred  in  sustaining  defend- 
ant's objections.  (2)  The  omission  of  the  words,  "  unless  called 
to  testify  thereto,  by  the  opposite  party,"  from  the  statute  by 
the  amendatory  act  of  1875  (Pamph.  Acts,  1875-6,  p.  252), 
now  embodied  in  section  3058  of  the  Code  of  1876,  can  not 
be  construed,  as  contended  by  counsel  for  the  appellee,  as  a 
legislative  intention  to  abridge  the  competency  of  parties  as 
witnesses,  by  not  allowing  a  party  to  call  his  adversary  to  testi- 
fy as  to  any  transaction  with,  or  statement  by  the  deceased. 
To  hold  this  would  be  to  hold  that  the  legislature  thereby  in- 
tended to  revive  the  common  law  as  to  this  particular  class  of 
witnesses.  But  our  statutory  provisions  as  to  the  competency 
of  parties  as  witnesses  were  intended  as  a  revision  of  the  com- 
mon law  on  that  subject,  and  therr  purpose  was  to  enlarge  and 
not  to  abridge  the  competency  of  witnesses. — Kumpe  v.  Coons, 
63  Ala.  454;  Hendricks  v.  Kelly,  64  Ala.  388.  Section  3058 
of  the  Code  of  1876  is  not  intended  to  be  read  in  connection 
with  section  2704  of  the  Rev.  Code,  as  parts  of  the  same  stat- 
ute, but  as  a  substitution  for  it — a  revision  of  the  system.  If, 
therefore,  a  witness  is  competent  under  the  present  statute,  if 
he  does  not  fall  within  the  exception  contained  in  it,  if  he  is 
not  expressly  excluded  by  its  terms,  he  is  a  competent  witness. 

J.  C.  CoMPTON,  with  whom  were  Brooks  &  Roy,  contra.  (1) 
At  common  law,  a  party  to  a  suit  was  not  a  competent  witness 
either  for  himself,  or  a  co-suitor ;  nor  could  he  be  compelled  to 
testify  against  himself  either  in  a  civil  or  criminal  case. — 1 
Greenl.  on  Ev.  §§  329-30.  (2)  The  rule  of  the  common  law 
on  this  subject  has  been  modified  from  time  to  time  by  our 
statutes;  and  they  have  provided  a  method  for  the  examina- 
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tion  of  a  party  to  a  civil  suit  by  his  adversary. — Code,  1852,  §§ 
2330  et  seq.;  Rev.  Code,  1867,  §§  2731  et  seq.;  Code,  1876,  §§ 
3084  et  seq.,  and  amendments  thereto  (Acts,  1878-9,  p.  79). 
There  was  a  further  enlargement  of  the  competency  of  wit- 
nesses in  civil  cases,  made  by  the  act  of  February  14,  1867, 
which  was  carried  into  the  Revised  Code  of  1867,  as  section 
2704.  This  statute  declared  that  being  a  party  to  a  record,  or 
interested  in  the  issue  tried,  did  not  disqualify  a  witness ;  and 
it  made  but  this  exception  :  "  In  suits  by  or  against  executors 
or  administrators  .  .  .  neither  party  shall  be  allowed  to 
testify  against  the  other  as  to  any  transaction  with,  or  statement 
by  the  testator  or  intestate,  unless  called  to  testify  thereto  hy  the 
ojpjposite party r  The  competency  of  a  party  to  testify  "as  to 
any  transaction  with  "  the  intestate  depended  solely  upon  such 
party  being  "  called  to  testify  thereto  by  the  opposite  party ; " 
and  then,  the  statute  says,  he  "shall  be  allowed  to  testify 
against "  such  party.  It  was  then  he  became  a  competent  wit- 
ness in  the  case,  as  the  only  restriction  upon  his  competency 
had  been  removed  by  his  having  been  called  by  the  opposite 
party  to  testify  in  reference  to  the  subject-matter  of  the  re- 
striction or  exception.  He  then  became  a  witness  in  the  case 
generally,  as  well  for,  as  against  himself,  as  fully  as  if  no  ex- 
ception had  been  made  in  the  statute.  (3)  But  section  2704  of 
Rev.  Code  was  amended  and  repealed  by  act  of  March  2d,  1875, 
which  act  has  been  carried  into  the  Code  of  1876,  as  section 
3058.  The  act  has  been  adjudged  to  have  been  intended  as  a 
revision  of  the  whole  subject  of  the  competency  of  witnesses, 
as  affected  by  interest  or  connection  with  the  suit  or  proceed- 
ing.— Kumpe  V.  Coons,  63  Ala.  448 ;  Lemay,  Ex'r,  v.  Walker, 
62  Ala.  39.  In  the  statute,  as  it  now  stands,  the  words,  "  unless 
called  to  testify  thereto  by  the  opposite  party,"  are  omitted, 
and  the  exception  is  otherwise  changed.  This  exception  now 
applies  to  all  classes  of  suits  or  proceedings,  provided  the  offer 
be  to  prove  by  a  party  to  the  suit  a  transaction  with  any  de- 
ceased person  whose  estate  is  interested  in  the  result  of  the  suit. 
In  such  case  neither  party  can  testify  as  to  any  "transaction 
with,  or  statement  by  "  the  deceased  person.  The  statute  does 
not  give  the  opposite  party  the  power  to  call  his  adversary  to 
testify  as  to  such  matters ;  but  the  words  that  conferred  this 
power  are  omitted.  The  failure  to  re-enact  the  words,  "unless 
called  to  testify  thereto  by  the  opposite  party,"  remits  parties 
to  the  method  of  making  proof  of  the  matters  excepted  which 
they  had  before  the  enactment  of  section  2704  of  the  Revised 
Code. 

SOMERYILLE,  J. — The  suit  is  for  an  account,  brought  by 
the  plaintiff  as  administrator  of  the  estate  of  one  Mathone, 
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deceased,  the  transaction,  upon  which  the  account  was  based, 
having  transpired  between  the  defendant  and  the  plaintiff's  in- 
testate during  his  lifetime. 

The  only  question  presented  is,  whether  the  plaintiff  can 
compel  the  defendant,  in  such  a  case,  to  testify  in  his,  the 
plain  tiff's  yavor,  against  the  objection  of  the  defendant. 

It  is  very  clear  that  the  defendant  would  not  have  been  a 
competent  witness  in  his  own  behalf  to  testify  against  the 
plaintiff  as  to  any  transaction  with  or  statement  by  the  de- 
ceased. Section  3058  of  the  present  Code  (1876),  which  re- 
moves all  incompetency  based  upon  the  fact  of  the  witness  be- 
ing a  party,  or  interested  in  the  issue,  in  other  than  criminal 
cases,  embodies  the  specific  exception  that  "  neither  party  shoU 
be  allowed  to  testify  against  the  other,  as  to  any  transaction 
with  or  statement  hy  any  deceased  person  whose  estate  is  inter- 
ested in  the  result  of  such  suit,  or  when  such  deceased  person, 
at  the  time  of  such  statement  or  transaction,  acted  in  any  rep- 
resentative or  fiduciary  relation  whatsoever  to  the  party  against 
whom  such  testimony  is  sought  to  be  introduced." 

We  have  before  said  that  the  purpose  and  policy  of  this 
statute  is  "to  exclude  the  living  from  testifying  against  the 
dead,  because  the  latter  can  not  be  heard  in  explanation  or  con- 
tradiction."— Disrauhes  v.  Tolson,  67  Ala.  386;  Kumpe  v. 
Coons,  63  Ala.  448.  Its  chief  design,  in  other  words,  is  to  pro- 
tect the  estates  of  decedents  against  the  setting  up  of  fraudu- 
lent defenses,  and  the  establishment  against  them  of  fraudu- 
lent claims'  or  unfounded  causes  of  action.  To  this  end  the 
law,  with  even-handed  justice,  seals  the  lips  of  the  one  party, 
where  the  accident 'of  death  has  sealed  the  lips  of  the  other. 
1  Whart.  Ev.  §  466. 

The  reason  of  the  rule  established  by  the  exception  can  have 
no  application,  in  our  opinion,  to  the  present  case.  The  statute 
declares  that  "  neither  party  shall  be  allowed  to  testify  against 
the  other"  as  to  such  transactions  or  statements.  It  is  nowhere 
said  that  neither  party  shall  be  permitted  or  compelled  to  tes- 
tify/<?/'  the  other.  The  rule  at  common  law  was,  that  interest 
disqualified  a  witness  only  from  testifying  in  his  own  behalf, 
not  for  the  adversary  party,  and  agai7ist  his  own  interest. — 1 
Greenl.  Ev,  §  410.  The  same  principle  applies  in  cases  arising 
under  our  own  statute,  which  narrows  and  preserves  the  com- 
mon law  rule  as  to  the  class  of  excepted  cases.  The  exclusion 
of  the  defendant  as  a  witness  being  for  the  benefit  and  protec- 
tion of  the  estate,  the  rule  establishing  it  can  be  waived  by  the 
administrator,  or  opposite  party.  This  is  declaimed  to  be  the 
law  by  Mr.  Wharton  in  his  treatise  on  Evidence.  "  The  oppo- 
site party  may  waive  the  immunity,"  he  says,  "  by  calling  as  a  wit- 
ness the  surviving  party  to  the  contract." — 1  Whart.  Ev.  §  475a. 
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In  Chase  v.  Evoy,  51  Cal.  618,  it  was  adjndojed,  under  a  simi- 
lar statute,  that  the  exception  did  not  preclude  the  administra- 
tor from  calling  one  of  the  parties  to  the  suit  to  testify  as  a 
witness/br  the  estate,  of  which  he  was  administrator. 

It  is  argued  that  inasmuch  as  the  Code  of  1876  (§  2704)  pro- 
vided that,  in  the  class  of  cases  under  consideration,  "  neither 
party  shall  be  allowed  to  testify  against  the  other  "  as  to  trans- 
actions with  the  deceased,  "  unless  called  to  testify  thereto  hy 
the  opposite jparty^''  the  omission  of  the  latter  clause  from  sec- 
tion 3058  of  the  present  Code  (1876)  must  be  construed  into  a 
legislative  intention  to  abrogate  the  right  which  was  there  re- 
cognized. The  answer  to  the  suggestion  is,  that  the  right  of 
each  party  to  call  the  other  as  a  witness  against  himself,  or  in 
favor  of  the  party  calling  him,  would  have  existed  without  its 
express  authorization,  and  this  was  presumptively  known  to 
tlie  General  Assembly.  It  must,  therefore,  have  been  recog- 
i)ized  in  the  Code  of  1867,  merely  from  abundant  legislative 
caution.  In  cases  free  from  doubt,  the  mere  omission  of  such 
clauses  in  the  revision  of  statutes  should  not  be  construed  into 
a  legislative  intention  to  abrogate  a  clear  legal  right.  Such  at 
least  should  certainly  be  trfe  rule  of  construction,  where  the 
right  in  dispute  comes  within  both  the  letter  and  spirit  of  the 
statute,  and  the  omitted  clause  falls  without  the  purview  of  the 
mischief  to  be  remedied  by  its  enactment ;  and  such  is  this 
case. 

The  court  below  erred  in  not  allowing  the  several  questions 
propounded  by  the  plaintiff  to  the  defendant ;  and  the  judg- 
ment must  for  this  reason  be  reversed  and  the  cause  remanded. 

Stone,  J.,  not  sitting. 


Ex  parte  Huckabee. 

Mandamus. 

1.  Mandamus  ;  when  will  be  granted. — Mandamus  is  an  extraordinary 
legal  remedy,  and  is  granted  only  when  a  clear,  specific  legal  right  is 
shown,  and  lor  its  enforcement  there  is  no  other  adequate  remedy. 

2.  Same;  bill  of  exceptions . — If  it  be  conceded  that  mandaynus  is  an 
appropriate  remedy  to  compel  the  judge  of  an  inferior  court  to  insert  in 
a  bill  of  exceptions  a  statement  which  he  has  stricken  therefrom  as  un- 
true in  point  of  fact,  or  as  immaterial,  or  as  inappropriate,  the  truth  of 
such  statement,  and  a  necessity  for  its  introduction  into  tlie  bill  nnist  be 
affirmatively  shown,  before  it  can  be  pronounced  that  there  is  a  legal 
right  to  its  insertion. 
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3.  Refusal  of  primary  court  to  charge  as  requested  ;  when  may  he  re- 
vised.— The  refusal  of  the  primary  court  to  charge  as  requested,  can  and 
will  be  revised,  on  proper  exception,  if  it  is  shown  by  the  bill  of  excep- 
tions that  the  instructions  were  not  abstract,  or  that  they  were  not  ad- 
dressed to  the  sufficiency  of  the  evidence ;  and  this  can  be  shown  without 
a  recital  of  all  the  eviden  -e  which  may  have  been  introduced  on  the  trial. 

4.  Mandamus  ;  when  will  not  lie  to  compel  circuit  judge  to  insert  clause 
in  bill  of  exceptions  stricken  oat  by  him. — Where  exceptions  were  reserved 
to  the  refusal  by  the  court  of  instructions  to  the  jury,  requested  by  the 
excepting  party,  and  the  judge  of  the  circuit  court  struck  from  the  bill  of 
exceptions,  as  prepared  and  presented  to  him,  the  words,  "This  being 
all  the  evidence  in  the  case,"  an  application  for  a  mandamus  to  compel 
the  judge  to  insert  in  the  bill  the  words  so  stricken  out,  which  fails  to 
show  that  the  bill  of  exceptions,  without  these  words,  does  not  show  that 
the  instructions  were  not  abstract,  or  that  the  insertion  of  the  words  is 
necessary  to  show  that  the  instructions  were  not  abstract,  fails  to  show  a 
right  to  the  insertion,  and  will  be  denied. 

This  was  an  application  to  this  court  by  Caswell  C.  Hucka- 
bee, a  defendant  in  a  civil  cause  in  the  Circuit  Court  of  Bibb 
county,  against  whom  a  judgment  had  been  obtained,  for  a  writ 
oi- mandamus.,  seeking  to  compel  the  Hon.  James  E.  Cobb,  the 
judge  presiding  in  said  Circuit  Court  at  the  time  of  the  trial  of 
said  cause,  to  insert  in  a  bill  of  exceptions  which  had  been  pre- 
pared and  presented  to  him  by  the  petitioner,  the  words,  "  This 
being  all  the  evidence  in  the  case,"  as  they  occurred  in  the  bill 
as  presented,  immediately  preceding  a  statement  of  instructions 
given  by  the  court  to  the  jury,  which  the  judge  had  stricken 
out  before  signing  the  bill.  The  facts  are  sufficiently  stated  in 
the  opinion. 

Wm.  C.  Ward,  for  petitioner.  (No  brief  came  to  the  hands 
of  the  reporter.) 

BRrCKELL,  C.  J. — Mandamus  is  an  extraordinary  legal 
remedy,  granted  only  when  a  clear,  specific  legal  right  is  shown, 
and  for  its  enforcement  there  is  no  other  adequate  remedy.  The 
absence  of  a  clear,  specific  legal  right  is  fatal  to  an  application 
for  the  writ. — State  v.  Comm'rs  Court,  3  Porter,  412 ;  State  v. 
Judge,  13  Ala.  805.  If  it  be  conceded  to  the  relator  that  it  is 
an  appropriate  remedy  to  compel  the  judge  of  an  inferior  court 
to  insert  in  a  bill  of  exceptions  a  statement  which  he  has  stricken 
therefrom  as  untrue  in  point  of  fact,  or  as  immaterial,  or  as  in- 
appropriate, the  truth  of  such  statement,  and  a  necessity  for  its 
introduction  into  the  bill  must  be  affirmatively  shown,  before 
it  can  be  pronounced  that  there  is  a  legal  right  to  its  insertion. 
The  words  stricken  from  the  bill  of  exceptions,  and  which  it  is 
proposed  the  judge  shall  be  compelled  to  restore,  are,  "  This 
being  all  the  evidence  in  the  ease.''''  The  exceptions  reserved  are 
to  the  refusal  of  instructions  to  the  jury,  requested  by  the  re- 
lator.    The  refusal  can  and  will  be  revised,  if  it  is  shown  by 
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the  bill  of  exceptions  that  the  instructions  were  not  abstract, — 
that  there  was  evidence  before  the  jury  upon  which  they  were 
based,  and  to  which  they  could  be  applied,  or  were  not  addressed 
to  the  sufficiency  of  the  evidence. — 1  Brick.  Dig.  248,  •§  80. 
This  can  be  shown  without  a  recital  of  all  the  evidence  which 
may  have  been  introduced  on  the  trial ;  and  it  is  difficult  to  con- 
ceive of  a  necessity  for  cumbering  the  bill,  in  such  case,  with  a 
recitation  of  all  the  evidence, — as  well  that  which  is  impertinent, 
as  that  which  is  pertinent  to  the  instructionsi  refused. 

The  application  not  showing  that  the  bill  of  exceptions,  with- 
out these  words,  does  not  show  the  instructions  were  not  ab- 
stract, or  that  their  insertion  can  be  necessary  to  show  that  they 
were  not  abstract,  a  right  to  the  insertion  is  not  shown.  If,  as 
the  bill  of  exceptions  now  stands,  it  is  not  shown  the  instruc- 
tions were  not  abstract,  it  is  certain  the  insertion  of  these 
words  could  not  cure  the  defect. 

Application  denied. 


The   Trustees   of  Howard  College   v. 

Turner. 

Assumpsit  for  Breach  of  Scholarship  issued  hy  College. 

1.  Payment  of  debt  to  trustee  in  Confederate  money;  effect  of. — The 
principle  is  firmly  settled  by  the  numerous  decisions  of  this  court,  that 
whatever  liability  trustees  may  have  incurred  to  cestuis  que  trust  by  ac- 
cepting Confederate  money,  during  the  late  war,  in  payment  of  debts  due 
to  the  trust  estate,  "as  to  the  debtor,  the  debt  is  extinguished  as  com- 
pletely as  if  the  payment  had  been  made  in  gold  and  silver." 

2.  Same. — Where  one  subscribed  to  the  endowment  fund  of  a  college, 
a  corporation  under  the  laws  of  this  State,  prior  to  the  late  war,  and  gave 
his  promissory  notes  to  the  amount  of  his  subscription,  and  afterwards, 
and  during  the  war,  paid  the  notes  in  Confederate  treasury  notes,  and 
received  from  the  trustees,  in  pursuance  of  a  prior  agreement  and  the  by- 
laws of  the  corporation,  a  certificate  of  permanent  scholarship  in  the  col- 
lege, entitling  him  to  the  tuition  of  one  pupil  in  perpetuo,  the  receipt  of 
the  Confederate  money  by  the  trustees  operated  a  payment  of  the  notes, 
and  entitled  the  subscriber  to  his  certificate ;  and  hence,  the  fact  that 
such  payment  was  made  in  Confederate  money  is  no  defense  to  an  action 
brouglit  by  the  holder  of  the  certificate  of  subscription  against  the  corpo- 
ration for  a  breach  thereof. 

3.  Certificate  of  permanent  scholarship  in  a  college;  its  effect  and  obliga- 
tion.— A  certificate  of  permanent  scholarship,  issued  by  the  Trustees  of 
Howard  College,  a  corporation,  under  the  provisions  of  its  charter  and  by- 
laws, by  which  the  holder,  in  consideration  of  money  paid,  became  enti- 
tled to  the  tuition  of  one  pupil  in  perpetuo,  is  a  valid  and  binding  con- 
tract, conferring  upon  the  holder  the  right  to  send  any  fit  person  within 
his  option  to  the  college  as  a  pupil,  to  be  educated,  subject  to  the  usual 
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regulations  of  the  institution,  free  of  tuition,  and  imposing  upon  the  cor- 
poration a  corresponding  legal  obligation,  a  breach  of  which  is  a  ground 
of  action. 

4.  Same;  what  constitutes  a  breach  thereof. — The  refusal  of  the  corpo- 
ration, to  permit  the  holder  of  the  certificate  of  permanent  scholarship 
the  benefit  thereof,  by  denying  to  him  the  right  to  appoint  a  pupil  to  at- 
tend the  institution,  free  of  tuition  in  perpetuo,  is  a  breach  of  the  con- 
tract evidenced  by  the  certificate,  which  the  holder  is  authorized  to  treat 
as  a  total  breach,  and  for  which  full  and  final  damages  may  be  recovered  in 
one  action. 

5.  Same;  measure  of  damages  in  action  for  breach  of. — In  assumpsit  by 
the  holder  of  such  certificate  against  the  corporation  for  a  breach  of  the 
contract  evidenced  by  the  certificate,  the  measure  of  damages  is  the  value 
of  the  scholarship,  with  lawful  interest. 

6.  Same. — It  not  being  shown  in  such  case  that  the  scholarship  had 
any  marketable  value,  and  in  the  absence  of  evidence  tending  to  show 
that  it  was  of  less  value  at  the  commencement  of  the  suit  than  at  the 
date  of  purchase, — held,  that  prima  facie,  at  least,  the  value  of  the  schol- 
arship was  the  price  agreed  to  be  paid  for  it. 

Appeal  from  Perry  Circuit  Court. 

Tried  before  Hon.  John  Moore. 

This  action  was  commenced  on  22d  August,  1876,  by  Mat- 
thew Turner  against  The  Trustees  of  Howard  College,  a  corpo- 
ration, for  the  recovery  of  damages  for  the  alleged  breach  of 
an  agreement  evidenced  by  a  certificate  of  permanent  scholar- 
ship issued  by  said  corporation. 

The  Circuit  Court  charged  the  jury  ex  mero  motu,  among 
other  things,  in  substance,  that  if  they  found  from  the  evidence 
and  the  law  as  given  to  them  by  the  court,  that  the  plaintiff 
was  entitled  to  recover,  then  lie  was  entitled  to  recover  dam- 
ages from  the  time  the  defendant  refused  to  receive  the  plain- 
tiff's grandson  [the  pupil  shown  by  the  evidence  to  have  been 
appointed  by  the  plaintiff  under  the  scholarship,  and  whom  the 
defendant  refused  to  receive  as  a  pupil  thereunder]  as  a  pupil 
in  said  college  on  said  scholarship  to  the  time  of  trial ;  and  that 
in  determining  the  amount  of  damages  he  was  entitled  to  recov- 
er, they  could  look  at,  and  consider  the  annual  value  of  the  tu- 
ition in  said  college  from  1874  [the  time  when  the  evidence 
showed  the  tuition  was  refused  under  the  scholarship]  to  the 
present  time.  To  both  propositions  contained  in  this  charge 
the  defendant  separately  and  duly  excepted.  The  evidence 
showed  that  the  tuition  was  at  the  rate  of  $100  for  the  scholas- 
tic year  1874-5  ;  $90  for  that  of  1875-6 ;  and  $80  for  each  year 
thereafter.  The  trial  resulted  in  a  verdict  and  judgment  for  the 
plaintiff  for  $640,  from  which  the  defendant  appealed.  The 
other  facts,  and  questions  raised  in  the  court  below,  necessary 
to  an  understanding  of  the  opinion,  are  sufficiently  stated  therein. 

Wm.  M.  Bkooks,  John  F.  Yaky  and  Watts  &  Sons,  for  ap- 
pellant. 
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SOMERVILLE,  J. — This  suit  is  one  for  damages,  based  up- 
on the  alleged  breach  of  an  agreement  made  between  the  de- 
fendant corporation,  the  Trustees  of  HoM'ard  College,  aiid  the 
appellee,  who  was  plaintiff  in  the  lower  court.  The  instru- 
ment, which  is  the  basis  of  the  action,  is  set  out  in  extenso  in 
the  complaint.  It  is  entitled  a  "  Certificate  of  Permanent 
Scholarship,"  bearing  date  January  the  23d,  1863,  and  purports 
to  be  executed  by  corporate  authority,  in  the  name  of  the  treas- 
urer of  the  institution,  who  is  shown  to  have  possessed  author- 
ity to  issue  such  certificates,  under  the  by-laws  of  the  board  of 
trustees  establishing  the  plan  of  endowment.  The  recital  of 
the  instrument  is,  that  the  plaintiff,  Matthew  Turner,  "in  con- 
sideration of  five  hundred  dollars,  by  him  paid  to  said  col- 
lege," according  to  the  "terms  of  the  plan  of  endowment,  is 
entitled  to  a  permanent  scholarship,  as  therein,  in  such  cases, 
provided."  This  plan,  as  embodied  in  the  certificate,  provides 
that  any  person,  "paying  five  hundred  dollars  into  the  treasury 
of  Howard  College,  shall  be  entitled  to  dipermanent  scholarship 
in  this  college,  that  is,  to  the  tuition  of  one  pupil  in  perpetuo." 
Such  certificate  is  made  "  transferable,  as  other  property,  at  the 
pleasure  of  the  holder."  It  is  shown,  further,  that  the  plaintiff 
had  subscribed  to  the  endowment  fund  of  the  college,  in  Decem- 
ber, 1859,  executing  his  five  promissory  notes,  each  payable  to 
the  Trustees  of  Howard  College,  in  the  sum  of  one  hundred 
dollars. 

These  notes  were  taken  up  and  discharged,  three  of  the  five, 
by  the  payment  of  the  full  amount  due  on  them,  in  Confeder- 
ate money ^  upon  the  23d  of  January,  1863,  when  the  certificate 
of  scholarship  was  dated  and  delivered. 

It  is  contended,  in  the  first  place,  that  the  defendant  corpo- 
ration had  no  authority  to  receive  payment  of  the  notes  in  Con- 
federate money  or  currency.  Being  an  eleemosynary  institution^ 
it  is  insisted  that  the  trustees  and^  managers  held  the  en- 
dowment fund  and  other  corporate  property  in  trust  for  the 
various  subscribers ;  and  that  the  receipt  of  such  an  illegal  cur- 
rency was  a  breach  of  trust,  and  did  not  operate  to  discharge 
the  debt  due  by  plaintiff,  nor  entitle  him  to  the  ownership  of 
the  certificate  of  scholarship. 

It  is  true  that  the  five  promissory  notes  in  question  were 
payable,  on  their  face,  in  the  lawful  currency  of  the  United 
States.  They  were  executed  before  the  inauguration  of  the  war 
between  the  States,  and  prior  to  the  existence  of  the  currency 
known  as  Confederate  money  ;  and  their  payment  could  have 
been  exacted  in  lawful  dollars,  such  as  constitiited  a  legal  tender 
for  the  payment  of  debts.  -  Confederate  Note  Case.,  19  Wall.  548 ; 
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Middle,  v.  Hill^  51  Ala.  224.  But  this  right  was  waived  by  tlie 
receipt  of  a  depreciated  currency,  which  was  at  the  time  the 
only  currency  of  the  country,  passing  as  money,  and  circulating 
of  necessity  as  cash  in  all  the  transactions  of  daily  business. 
The  principle  is  firmly  settled  by  the  numerous  decisions  of 
this  court,  that  whatever  liability  trustees  may  have  incurred  to 
ceetuis  qtte  trust  by  accepting  such  a  currency  in  payment  of 
debts  due  the  trust  estate,  "  as  to  the  debtor,  the  debt  is  extin- 
guished as  completely  as  if  payment  had  been  made  in  gold  and 
silver." —  Waring  v.  Lewis,  53  Ala.  615 ;  High  v.  Snedicar,  5T 
Ala.  403 ;  Paries  v.  Cofey,  52  Ala.  32 ;  FEU,  Adm'r  v.  Erwin, 
60  Ala.  341 ;  Confederate  Note  Case,  19  Wall.  548,  supra ;  Wil- 
mington,  c&c.  Railroad  Co.  v.  King,  Ee'r,  91  U.  S.  3 ;  Thor- 
ington  v.  Smith,  8  Wall.  1, 

There  is  nothing,  then,  in  the  argument,  that  the  obligations 
given  by  the  plaintiff,  as  a  subscription  to  the  endowment  fund 
of  the  college,  were  permitted  to  be  discharged  in  Confederate 
States  treasury  notes.  The  case  is  to  be  considered  as  if  the 
question  of  Confederate  money  was  entirely  eliminated  from 
the  transaction. 

We  can  not  entertain  the  slightest  doubt  that  the  agreement 
imported  by  the  certificate  in  question  is  a  contract,  for  the 
breach  of  which  an  action  of  assnrapsit  for  damages  will  lie. 
A  contract,  in  legal  contemplation,  as  said  by  Mr.  Parsons,  is 
"an  agreement  between  two  or  more  parties,  for  the  doing  or 
not  doing  of  some  particular  thing." — 1  Parsons  on  Contr.  (6th 
Ed.)  6.  Of  course  such  an  agreement  must  be  based  on  suffi- 
cient consideration ;  and  this  is  made  a  part  of  the  definition 
by  many  elementary  writers. — 2  Black.  Com.  446.  It  is  defined 
by  Mr.  Wharton  to  be  "an  interchange  by  agreement  of  legal 
rights,"  involving  the  assent  of  two  or  more  persons. — 1  Whar. 
on  Contr.  §  1.  Every  element  of  these,  and  similar  definitions 
enters  into  the  agreement  under  consideration  in  the  present 
case.  The  plaintiff  promised  to  pay  defendant  the  sum  of  five 
hundred  dollars,  as  the  consideration  which  was  to  move  from 
him ;  and  this  obligation  he  has,  in  the  eye  of  the  law,  fully 
discharged.  The  promise  of  the  defendant,  though  implied, 
rather  than  express,  is  entirely  unambiguous.  The  plaintiff  is 
declared  to  be  ^''entitled  to  a  permanent  scholarship  in  the  col- 
lege," which  is  defined  to  be  "the  tuition  of  one  pupil  in  per- 
petuo^'' — that  is,  the  right  to  send  any  fit  person  within  his  op- 
tion to  the  college,  as  a  pupil,  to  be  educated,  subject  to  the 
usual  regulations  of  the  institution,  free  of  tuition.  It  would 
be  doing  violence  to  the  rules  of  both  language  and  law  to  say 
that  the  plaintiff  was  "  entitled  to  "  to  this  right,  which  he  had 
thus  purchased,  and  yet,  that  the  defendant  was  at  liberty  to 
deny  and  obstruct  its  exercise,  to  utter  abrogation,  without  le- 

YOL.  LXXI. 


1882. J  OF  ALABAMA.  438 

[The  Trustees  of  Howard  College  v.  Turner.] 

ffal  liability.  The  plain  meaning  of  the  language  is,  that  the 
defendant  corporation,  in  consideration  of  the  five  hundred  dol- 
lars received,  promises  to  secure  to  the  plaintiff  the  benefit  and 
enjoyment  of  this  scholarship,  whether  he  might  transfer  it  for 
profit,  or  might  charitably  elect  to  dispense  it  as  a  benefaction. 
It  is  immaterial  that  the  motive  of  the  plaintiff  in  making  his 
subscription  may  have  been  to  advance  the  cause  of  education. 
There  is  a  manifest  distinction,  in  matters  of  contract,  between 
a  motive  which  induced  entering  into  it,  and  the  actual  consid- 
eration of  the  contract. — Philpot  v.  Gruninger,  14  Wall.  570. 
One  subscriber  to  the  stock  of  a  projected  railroad  may  be  act- 
uated solely  by  a  selfish  desire  to  enhance  the  price  of  property 
he  may  own  adjacent  to  the  line  of  the  road.  Another  may  be 
moved  only  by  a  laudable  desire  to  promote  the  public  welfare. 
The  motive  in  neither  case  would  cliange  the  legal  rights  or 
obligations  of  the  subscribers  as  stockholders.  The  considera- 
tion proper  of  a  contract  is  the  price  voluntarily  paid  for  a  prom- 
isor's undertaking. 

The  certificate  of  scholarship  must  be  construed,  according 
to  every  sound  and  just  rule  of  legal  construction,  to  impose  on 
the  appellants  in  their  corporate  capacity,  a  legal  duty,  the 
breach  of  which  is  a  ground  of  action.  It  may  be  regarded, 
we  think,  as  an  incontrovertible  proposition,  everywhere  recog- 
nized, that  every  violation  of  a  legal  right,  in  contemplation  of 
law,  causes  a  legal  injury.  "If  the  infraction  is  established, 
the  conclusion  of  damage  inevitably  follows.  This  deduction 
is  made,"  as  observed  by  a  recent  author,  "  though  it  actually 
appears,  and  is  recognized  in  the  case,  that  there  was  in  fact  no 
injury,  and  even  a  benefit  conferred." — 1  Sutherland  on  Dam. 
2.  "Wherever,"  says  Mr.  Sedgwick  in  his  treatise  on  Dam- 
ages, "the  breach  of  an  agreement,  or  the  invasion  of  a  right  is 
established,  the  English  law  infers  some  damage  to  the  plain- 
tiff."—! Sedgw.  on  Dam.  (7th  Ed.),  71  [47.]  Every  injury," 
said  Lord  Holt,  in  Ashby  v.  White,  1  Salk.  19,  "  imports  a  dam- 
age." 

The  only  point  of  difficulty  presented  to  our  mind  in  the  case  is 
the  proper  measure  of  damages.  The  least  damages  that  can  be 
allowed  for  a  clear  breach'  of  legal  dmty  are  nominal  damages 
— a  principle  too  well  settled  for  discussion. — Adams  v.  Robin- 
son, 65  Ala.  586 ;  Sedgw.  on  Dam.  (7th  Ed.),  71  [47.]  The 
rule,  as  generally  expressed,  is  familar,  that  the  damages  to  be 
recovered  must  always  be  the  natural  and  proximate  consequence 
of  the  act  complained  of. — 2  Greenl.  Ev.  §'256.  This  excludes 
the  idea  of  such  damages  as  are  merely  consequential,  remote 
or  speculative,  and  limits  the  plaintiff's  recovery,  in  actions  ex 
contractu,  to  a  jnst  compensation  for  the  actual  loss  which  he 
has  sustained  by  the  defendant's  failure  to  comply  with  his  ob- 
28 
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ligation    or  promise. — Rosens  Ex'r  v.   Bozemcm^  41  Ala.  678. 

The  question  recurs,  what  actual  damages  has  the  plaintiff 
suffered  in  legal  contemplation  ?  The  breach  complained  of  is, 
that  the  defendant  refused  to  permit  the  plaintiff  to  enjoy  the 
benefit  of  the  permanent  scholarship  which  he  had  purchased,  by 
denying  to  him  the  right  to  appoint  a  pupil  to  attend  the  insti- 
tution, free  of  tuition,  in  perpetuo.  The  gravamen  of  the  aver- 
ment is  the  refusal  of  the  defendant  to  recognize  the  binding 
obligation  of  the  contract  for  the  sale  of  the  "scholarship." 
This  refusal  the  plaintiff  was  authorized  to  treat  as  a  total  breach, 
for  which  full  and  final  damages  could  be  recovered.  A  just 
analogy  in  principle  is  found  in  that  class  of  contracts  in  which 
an  obligor  agrees  to  provide  for  and  support  an  obligee  during 
the  latfer's  natural  life.  A  refusal  to  comply,  at  any  given 
time,  has  been  uniformly  construed  into  an  attempt  on  defend- 
ant's part  to  abrogate  the  whole  agreement,  which  is  a  total 
breach. — Schell  v.  Plumb,  55  N.  Y.  592;  FaUs  v.  Hememvay, 
64  Me.  373 ;  1  Sedg.  on  Dam.  (7th  Ed.)  480  [226] ;  ColvtJi  v. 
Corwin,  15  Wend.  (^.  Y.)  557. 

It  is  no  objection  that,  in  cases  of  this  nature,  the  plaintiff 
could  not  in  person  have  reaped  the  benefit  of  the  purchased 
privilege  either  himself  or  for  the  enjoyment  of  his  immediate 
family.  Contracts  in  the  interest  of  education  and  of  charity, 
being  highly  beneficial  to  the  State,  should  be  greatly  favored 
by  the  law.  The  power  to  appoint  a  benefit  to  another  is  a 
valuable  right,  the  legal  value  of  which  can  not  be  different 
from  the  power  to  designate  one's  self  as  the  beneficiary  of  the 
right.  If  one,  for  example,  deposit  a  sum  of  money  with  a 
banking  institution,  under  the  agreement  that  the  interest  shall 
be  paid  to  such  charitable  uses  as  the  depositor  or  his  executors 
shall  designate,  the  right,  we  apprehend,  would  be  none  the 
less  valuable,  because  others,  and  not  the  owner  of  the  fund, 
were  to  be  the  beneficiaries  of  his  bounty.  The  same  would 
be  true  if  one  should  pay  an  agreed  sum  to  the  trustees  of  a 
hospital  for  lunatics,  for  the  privilege  of  designating  a  pauper 
insane  person,  as  a  patient  to  be  boarded  and  cared  for  by  the 
managers  of  such  institution  from  time  to  time.  A  refusal  of 
the  obligors  in  these  cases  to  com'ply  with  their  agreement 
would  clearly  be  a  breach  of  duty  towards  the  obhgees,  from 
whom  the  consideration  moved,  and  not  towards  the  object  of 
the  charity.  The  fact  that  these  cases  constitute  trusts,  for  the 
enforcement  of  which  a  court  of  equity  will,  in  certain  contin- 
gencies, take  cognizance,  does  not  prohibit  the  trustees  from 
being  sued  at  law  for  damages,  for  the  non-performance  of  en- 

fagements  which  they  have  expressly  assumed. — 2  Perry  on 
'rusts,  §  842. 
The  measure  of  damages  suffered  by  the  plaintiff  in  the  pres- 
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ent  case  is,  in  our  judgment,  the  value  of  the  scholarship,  with 
lawful  interest,  of  the  enjoyment  of  which  he  has  been  deprived 
by  the  wrongful  act  of  the  defendant.  We  admit  the  inherent 
difficulty  of  arriving  at  this  valuation,  but  this  is  no  proper  ob- 
jection, if  we  can  find  a  safe  rule  of  estimate,  based  upon  the 
just  analogies  of  the  law.  Where  a  purchaser  of  personal  prop- 
erty, who  has  paid  the  price  in  advance,  brings  an  action  for 
the  breach  of  a  special  contract  to  deliver,  the  measure  of  dam- 
ages is  the  value  of  the  property,  or  article  at  the  time  and 
place  of  delivery. — Rose's  Ex'?'  v.  Bozeman^  41  Ala.  678 ;  Mc- 
Gehee  v.  Poseij,  42  Ala.  330;  Sedgw.  on  Dam.  (7th  Ed.)  580- 
81  [274-5].  in  actions  of  covenant  for  breach  of  warranty  in 
the  sale  of  lands,  the  prevailing  rule  for  the  measure  of  dam- 
ages is  the  consideration-money  and  interest.  2  Greenl.  Ev. 
§  264,  note  (a).  In  the  case  of  stocks,  and  perhaps  other  like 
property  of  fluctuating  value,  which  have  been  purchased  and 
paid  for,  there  is  a  growing  tendency  to  allow  the  highest  value 
up  to  the  time  of  trial,  on  failure  to  deliver. — Field  on  Dam. 
§§  256-7.  It  is  not  shown  that  the  scholarship  in  question  had 
any  marketable  value.  The  right  to  appoint  under  it  may 
never  have  been  exercised.  In  one  sense,  it  may  have  been 
worth  more  to  one  person  than  to  another.  One  owner  may 
have  used  it  every  year,  and  another  niay  never  have  used  it  at 
all.  In  view  of  these  intrinsic  difficulties,  we  are  rather  in- 
clined to  adopt  the  view  that  presumptively  its  true  value  is 
the  contract  price,  which  the  parties  themselves  have  placed 
upon  it  in  the  contract  of  sale  and  purchase. — Houston^  &c.  R. 
R.  Co.  V.  Burke  55  Tex.  323 ;  S.  C.  40  Amer.  Eep.  808.  This 
price  was  five  hundred  dollars  in  lawful  money — a  sum  for 
which  the  defendant  was  accustomed  to  sell  permanent  scholar- 
ships, and  which  purchasers  commonly  agreed  to  give.  It  is 
safe  to  say  that  prima  facie^  at  least,  the  value  of  the  right  was 
the  price  agreed  to  be  paid  for  it,  in  the  absence  of  evidence 
showing  the  contrary.  There  is  no  evidence  in  the  record  tend- 
ing to  show  the  right  to  have  been  of  less  value  at  the  time  of 
suit  brought,  than  at  the  date  of  purchase.  The  college  is 
shown  to  be  still  in  successful  operation,  open  for  the  care  and 
education  of  all  applicants. 

It  would,  perhaps,  better  comport  with  the  ends  of  justice,  if 
we  could  arrive  at  the  conclusion  that  the  amount  of  damages 
could  be  gauged,  to  some  extent,  by  the  value  of  the  considera- 
tion actually  paid,  the  greater  portion  of  which  was,  as  above 
stated,  Confederate  money  or  treasury  notes.  But  we  know  of 
DO  sound  principle  on  which  this  can  be  done.  The  contract 
of  the  parties,  having  been  made  in  the  year  1859,  had  in  view 
lawful  money  of  the  United  States.  The  contract  price  then, 
which  was  in  the  mind  of  the  contracting  parties,  was  the  law- 
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fill  currency  of  the  country.  The  measure  of  damages  is  not 
the  consideration,  which  is  paid  by  way  of  compromise  or  con- 
cession, but  the  vahie  of  the  property  to  be  delivered,  or  right 
to  be  enjoyed,  because  "  this  is  the  remuneration  fixed  by  agree- 
ment."— 1  Sedgw.  on  Dam.  203,  Mere  inadequacy  of  consid- 
eration is  no  objection  to  a  plaintiff's  right  of  recovery  upon  a 
contract.  The  valuation  placed  by  the  parties  upon  the  schol- 
arship was  evidently  in  good  money,  the  right  to  the  payment 
of  which  was  waived  and  lost  by  the  defendant's  voluntary  ac- 
ceptance of  a  depreciated  currency. 

There  are  some  analogies  strongly  favoring  the  measure  of 
damages  adopted  by  the  Circuit  Court,  which  seems  to  have 
been  the  annual  value  of  tuition  from  the  date  of  the  the  breach 
to  the  day  of  the  trial.  The  objections  to  it,  however,  are  its 
fluctuating  uncertainty,  increasing  in  amount  with  the  protrac- 
tion of  the  litigation,  and  its  speculative  nature  in  assuming 
that  the  plaintiff  would  always  be  punctually  ready  to  claim 
the  benefit  of  his  scholarship,  with  every  and  each  succeeding 
year.  The  charge  of  the  court,  in  this  particular,  was  more  fa- 
vorable to  the  appellant  than  the  law,  in  our  view,  authorized. 

We  discover  no  error  in  the  rulings  of  the  court,  which  could 
have  been  prejudicial  to  appellant,  and  the  judgment  must  be 
affirmed. 


Supreme  Commandery  of  the  Knights 
of  the  Golden  Rule  v.  Ainsworth. 

Action  for  Benefit  Certificate  issued  hy  the  Supreme    Com- 
mandery of  the  Knights  of  the  Golden  Mvle. 

1.  Supreme  Commandery  of  the  Knights  of  the  Golden  Rule,  a  mutual 
life  insurance  company,  and  its  certificate,  entitled  "  Knight's  Benefit  Cer- 
tificate," a  contract  of  insurance. — The  Supreme  Commandery  of  the 
Knights  of  the  Golden  Rule,  a  corporation  created  and  organized  under 
the  laws  of  the  State  of  Kentucky,  is,  in  contemplation  of  law,  a  mutual  life 
insurance  company;  and  a  certificate  issued  by  that  corporation,  entitled 
a  "Knight's  Benefit  Certificate,"  by  which  the  corporation  promises  to 
pay  a  specified  amount  to  the  widow  of  the  holder  of  the  certificate,  on 
his  death,  in  consideration  of  his  having  become  a  member  of  the  order, 
and  having  paid  the  fee  for  admission  to  membership,  and  of  his  pay- 
ment in  the  future  of  all  assessments  levied  and  required  by  the  corpora- 
tion, on  condition  that  he  remained  a  member  of  the  order,  in  good  stand- 
ing, and  complied  with  all  its  laws  then  of  force,  or  subsequently  enact- 
ed,— has  all  the  essential  elements  of  a  contract  of  life  insurance  by  a 
mutual  insurance  company  with  one  of  its  members. 
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2.  Same;  when  a  subsequent  by-law  providing  a  forfeiture  of  certificate 
made  a  part  of  contract. — Where  such  certificate  is  silent  as  to  the  conse- 
quence, if  the  holder  should  die  by  his  own  hand,  but  recites  that  any 
violation  of  the  "requirements  of  the  laws  now  in  force,  or  hereafter  en- 
acted, governing  the  order,  or  this  class,  shall  render  this  certificate  null 
and  void,"  and  that  a  condition  upon  which  its  obligation  depends,  is 
"  the  full  compliance  with  all  the  laws  of  the  order  now  in  force,  or  that 
may  hereafter  be  enacted  ;"  and  it  was  issued,  and  was  accepted  by  the 
assured  in  writing,  "subject  to  the  laws  of  the  order  now  in  force,  or 
which  may  hereafter  be  enacted  by  the  Supreme  Commandery;"  and, 
at  the  time  it  was  issued,  there  was  a  general  law  of  the  corporation,  ren- 
dering it  a  condition  upon  which  a  certificate  could  issue,  and  upon  which 
its  benefits  could  be  realized,  that  the  member  to  whom,  or  upon  whose 
life  it  was  issued,  should  comply  with  the  "general  laws  of  the  order 
then  in  existence,  or  which  might  thereafter  be  enacted;"  but  the  by- 
laws contained  no  provision  declaring  an  avoidance  or  forfeiture  of  the 
certificate  in  the  event  the  holder  should  die  by  his  own  hands, — held 
that,  by  force  of  the  recitals,  stipulations  and  provisions  above  noted,  a 
by-law,  enacted  by  the  corporation  after  the  certificate  was  issued  and 
accepted,  providing  that  a  certificate  of  this  class  should  be  forfeited  if 
the  member,  whether  sane  or  insane,  should  take  his  own  life,  entered  in- 
to, and  formed  a  part  of  the  certificate,  avoiding  it  in  the  event  the  hold- 
er, vjhether  sane  or  insane,  should  take  his  own  life. 

3.  Power  of  corporations  to  change  contracts  by  subsequent  by-laws; 
when  such  by-laws  become  part  of  the  contract. — While  it  is  only  existing 
by-laws  of  a  corporation  which  are  presumed  to  be  known,  and  in  refer- 
ence to  which  it  is  presumed  corporate  contracts  are  made ;  and  while  it 
is  true  that  a  corporation  has  not  the  power,  by  laws  of  its  own  enactment, 
to  disturb  or  divest  rights  which  it  had  created,  or  to  impair  the  obliga- 
tion of  its  contracts,  or  to  change  its  responsibilities  to  its  members,  or 
to  draw  them  into  new  and  distinct  relations ;  yet,  parties  may  contract 
with  corporations  in  reference  to  laws  of  future  enactment,  and  may 
agree  to  be  bound  and  affected,  as  they  would  be  bound  and  affected  if 
such  laws  were  existing ;  and  they  may  thereby  consent  that  such  laws 
may  enter  into,  and  form  part  of  their  contracts,  modifying  or  varying 
them. 

4.  Life  insurance;  meaning  of  the  words,  "  takes  his  own  life." — The 
words,  "  tiikes  his  own  life,"  when  used  in  a  clause  of  a  policy  of  life  in- 
surance providing  for  a  forfeiture,  have  a  known  and  definite  legal  signi- 
fication, importing  suicide;  that  the  policy  holder  must  not  become  afelo 
de  se;  must  not  "deliberately  put  an  end  to  his  own  existence,  or  com- 
mit any  unlawful,  malicious  act,  the  consequence  of  which  is  his  own 
death;  and  this  implies  that  he  must  be  "of  years  of  discretion  and  ill 
his  senses." 

5.  Same;  plea  setting  up  the  taking  of  life  as  a  forfeiture;  when  insuffi- 
cient.— Hence,  a  plea  to  an  action  on  a  policy  of  life  insurance,  setting  up 
a  forfeiture,  and  averring,  as  a  ground  therefor,  that  the  assured  came  to 
his  death  by  taking  his  own  life,  is  sufficient,  although  it  is  not  averred 
that  the  self-destruction  was  willful,  or  that  the  assui'ed  was  sane  at  the 
time  he  took  his  life.  Such  an  act  being  averred,  if  it  is  intended  to  ex- 
cuse it  because  of  the  mental  unsoundness  of  the  assured  at  the  time  of 
its  commission,  that  fact,  the  matter  of  excuse,  should  be  replied  by  the 
plaintiff. 

6.  Same;  forfeiture  of  by  suicide. — A  clause  in  a  policy  of  life  insur- 
ance, providing  for  a  forfeiture  in  the  event  the  assured  should,  while 
sane,  take  his  own  life,  is  the  mere  declariation  or  expression  of  the  im- 
plication of  the  law  ;  as  such  an  event  would  operate  a  forfeiture  in  the 
absence  of  an  express  provision  in  the  policy  to  that  effect. 

7.  Same;  may  provide  for  forfeiture  by  assured  taking  his  own  life  while 
insane. — A  life  insurance  company  may  lawfully  stipulate  in  its  policy 
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for  a  forfeiture  thereof,  in  the  event  the  assured  should  take  his  own 
life  while  insane. 

Appeal  from  Limestone  Circuit  Court. 

Tried  before  Hon.  Henry  C.  Speake. 

This  was  an  action  by  Sarah  M.  Ainswortli,  widow  of  S.  M. 
Ainsworth,  deceased,  against  The  Supreme  Commandery  of  the 
Order  of  the  Knights  of  the  Golden  Rule,  a  corporation  cre- 
ated and  organized  under  the  laws  of  the  State  of  Kentucky ; 
was  founded  on  an  instrument  in  writing  called  a  "  Knight's 
Benefit  Certificate ;"  and  was  commenced  on  the  28th  March, 
1882.  The  instrument  declared  on  is  set  out  in  h<BC  verba  in 
the  complaint,  and,  omitting  the  caption  and  signatures,  is  in 
the  following  words :  "  This  certifies  that  the  order,  '  Knight  of 
the  Golden  Rule,'  has  been  conferred  upon  comrade  S.  M.  Ains- 
worth, and  that  he  is  a  member  of  the  order  in  good  standing, 
in  Castle  Limestone,  No.  137,  located  at  Athens,  State  of  Ala- 
bama. And  in  consideration  of  the  representations  and  declar- 
ations made  in  his  application  for  this  certificate,  which  appli- 
cation is  on  file  in  the  Supreme  Secretary's  oftice,  and  is  made 
a  part  hereof,  and  the  payment  of  the  admission  fee  of  one  dol- 
lar; and  in  consideration  of  the  payment  hereafter  to  the 
Knights'  Benefit  Fund  of  this  class  of  the  Order,  of  all  assess- 
ments as  levied  and  required  by  the  Supreme  Commandery,  the 
full  compliance  with  all  the  laws  of  this  order,  now  in  force,  or 
that  may  hereafter  be  enacted,  and  the  being  in  good  standing 
under  said  laws,  the  sum  of  §2,000,  together  with  accrued  as- 
sessments, will  be  paid  from  the  Knights'  Benefit  Fund  of  the 
Third  Class  of  this  Order,  by  the  Supreme  Commandery, 
Knights  of  the  Golden  Rule,  to  his  wife,  Sarah  M.  Ainsworth, 
as  said  comrade  has  directed  in  his  application  for  this  certifi- 
cate, or  as  he  shall  hereafter  direct  in  an  application  for  a  change 
thereof,  under  the  laws  of  the  order,  upon  due  notice  and  proof 
of  his  death,  and  proof  of  his  good  standing  in  the  Third  Class 
of  the  order  at  the  time  of  his  death,  and  the  surrender  of  this 
cirtificate,  but  not  otherwise.  Provided,  however,  that  if  there 
shall  not  be  sufiicient  members  in  this  class  to  pay  the  maximum 
benefit,  there  shall  only  be  paid  a  sum  equal  to  one  dollar  for 
each  member  in  good  standing  in  this  class  at  the  time  of  the 
death  of  said  comrade,  S.  M.  Ainsworth,  less  ten  per  cent,  to 
the  expense  and  reserve  fund,  as  provided  by  law,  together  with 
the  full  amount  of  said  comrade's  accrued  assessments,  paid  by 
him  in  this  class.  And  provided  further,  that  any  violation  of 
the  above  mentioned  conditions,  or  of  the  requirements  of  the 
laws  now  in  force,  or  hereafter  enacted,  governing  the  order, 
or  this  class,  shall  render  this  certificate  null  and  void,  in  which 
event  the  Supreme  Commandery  shall  not  be  liable  for  the 
above  sum  or  any  part  thereof.  In  witness  whereof,"  etc. 
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The  defendant  filed  a  special  plea,  the  substantial  averments 
of  which  are  stated  in  the  opinion,  to  which  the  plaintiff  inter- 
posed a  demurrer,  assigning,  in  substance,  the  following  grounds : 
(1)  That  the  by-law  providing  a  forfeiture  in  the  event  any  mem- 
ber should  take  his  own  life,  whether  sane  or  insane,  was  enacted 
after  the  insurance  was  perfected ;  and  (2)  that  the  plea  fails  to 
aver  that  said  S.  M.  Ainsworth  took  his  own  life  vnllfully. 
This  demurrer  was  sustained  by  the  court ;  and  the  defendant 
"  refusing  to  plead  further  in  this  cause,"  a  judgment  was  ren- 
dered against  it  in  plaintiff's  favor  for  two  thousand  dollars,  and 
costs.  From  that  judgment  the  defendant  took  this  appeal, 
and  here  assigns  the  ruling  of  the  court  on  the  demurrer  to  the 
plea  as  error. 

G.  C.  CnANDLER,  and  E.  Mayes,  for  appellant. — (1)  The 
general  proposition  is  admitted,  that  by-laws  in  violation  of 
common  rights  are  void;  as  also  are  those  which  seek  to  estab- 
lish rules  violative  of  the  contract  rights  of  third  parties.  But 
it  is  maintained  that  what  may  be  bad,  considered  merely  as  a 
hy-law,  may  yet  be  good,  considered  as  a  contract ;  since  a  man 
may  part  with  a  common  right,  or  a  contract  right  voluntarily, 
of  which  it  would  be  impolitic  and  unjust  to  deprive  him  by  a 
by-law  passed  without  his  assent,  or  perhaps  knowledge,  by 
those  v/ho  might  not  know,  or  would  not  consult  his  individual 
interests.  Hence,  it  will  be  found  that  a  by-law  may  be  void 
as  against  strangers,  or  members  who  do  not  assent  to  it,  and 
yet  be  good  as  a  contract  by  members  who  do  assent  to  it. — Ang. 
&  Ames  on  Corp.  §  342;  Stetson  v.  Kempto7i,  13  Mass.  272; 
Davis  V.  Proprietors,  etc.,  8  Met.  321 ;  Adley  v.  Whitstahle  Co., 
17  y^s.  323.  (2)  Ainsworth  assented  to  the  by-law  in  several 
different  ways,  and  at  several  different  times :  First,  by  opera- 
tion of  the  constitution  of  th%  association  when  he  joined  it, 
the  company  being  organized  on  the  mutual  plan.  An  individ- 
ual insured  in  a  mutual  insurance  company  becomes  a  member 
of  the  corporation  by  that  act,  and  is  bound  to  inform  himself 
of  its  rules  and  regulations  {a  portion  of  its  constitution),  and 
he  is  bound  by  them. — Mitchell  v.  Lycoming  Mut.  Ins.  Co.,  51 
Penn.  St.  402 ;  Belleville  Ins.  Co.  v.  Van  WinMe,  1  Beasl.  333  ; 
Susquehanna  Ins.  Co.  v.  Perrine,  7  Watts  &  S.  348 ;  Diehl 
V.  Adams  Mut.  Ins.  Co.,  58  Penn.  St.  443;  Coles  v.  Iowa  St. 
Mut.  Ins.  Co.,  18  Iowa,  425 ;  Wood  fin  v.  Asheville  Mut.  Ins.  Co.y 
6  Jones  Law  (I^.  C.)  558.  Second,  by  his  application,  in  which  he 
expressly  agreed :  "  I  accept  my  K.  B.  Certificate  subject  to  the 
laws  now  in  force,  or  which  may  he  hereafter  enacted  by  the 
Supreme  Commandery."  And,  third,  by  accepting  the  certifi- 
cate of  membership,  with  its  stipulations  and  conditions,  (3) 
Where  a  policy  is  expressly  made  subject  to  the  by-laws,  tliey 
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become  an  essential  part  of  the  contract  of  insurance,  and  a 
strict  compliance  with  their  provisions  and  conditions  is  neces- 
sary to  sustain  an  action  on  the  policy. —  Wellcome  v.  People's 
Eq.  Mut  Fire  Ins.  Co.,  2  Gray,  480 ;  Bowditch  Mut.  Fire  Ins. 
Co.  V.  Winslow,  8  Gray,  415 ;  Gardiner  v.  Piscataquis  Mut. 
Fire  Ins.  Co.,  38  Me.  439.  It  will  not  do  to  say  that  these 
principles  do  not  apply  to  by-laws  to  be  passed  in  the  future,  if 
the  contract  contemplates  such  future  passage  /  because  such  a 
position  is  subversive  of  what  is  perhaps  the  most  definitely 
settled  principle  of  all  our  principles  of  corporations :  That 
where  a  charter  (or  contract)  is  granted  and  accepted  with  a 
power  reserved  to  alter  or  amend,  such  alteration  or  amendment  is 
binding.  That  is  the  doctrine  of  the  Dartmouth  College  case,  and 
all  the  flood  of  cases  following  it.  See  Bump's  Notes  of  Con. 
Dec.  p.  18S,  and  cases  cited ;  Ang.  &  Ames  on  Cor.  §  342. 
(4)  Upon  the  question  of  a  voluntary  suicide,  intentionally  com- 
mitted by  a  sane  man  in  the  possession  of  his  faculties,  knowing 
how  to  adapt  means  to  ends,  and  conscious  of  the  immorality 
of  the  act,  there  is  not,  as  indeed  there  could  not  well  be,  any 
difference  of  opinion ;  and  all  the  authorities  agree  that  such 
self-slaughter  is  within  an  exemption,  contained  in  the  policy, 
from  liability  on  death  by  suicide,  or  "  death  by  his  own  hand." 
May  on  Ins.  §  307 ;  Bliss  on  Life  Ins.  §§  242-3.  And  if  there 
is  no  such  clause  in  the  policy,  such  a  death  would  defeat  it. 
Washington  Ins.  Co.  v.  Wilsmi,  7  Wise.  169 ;  Hartman  v.  Key- 
stone Ins.  Co.,  21  Penn.  St.  466 ;  Horn  v.  A.  &  U.  F.  life 
Ass'n  Co.,  7  Jur.,  IS".  S.,  673 ;  Amiable  Ins.  Co.  v.  Bolland,  2 
Dow.  &  Clark,  1 ;  Moore  v.  Woolsey,  4  E.  &  B.  243 ;  Beed  v. 
Royal  Ex.  Ass^n  Co.,  Peake's  Add.  Cases,  70;  Hatch  v.  Mut. 
Life  Ins.  Co.,  120  Mass.  550 ;  Bliss  on  Life  Ins.  pp.  397,-  399, 
400.  The  real  question  arises  in  that  class  of  cases  in  which 
the  policy  does  provide  against  (feath  by  suicide,  or  by  the  hand 
of  the  insured,  and  in  which  it  is  claimed  that  the  fatal  act  was 
the  result  of  insanity.  If  the  policy  merely  provides  that  sui- 
cide, or  death  "  by  his  own  hand  "  shall  avoid  the  contract,  the 
weight  of  authority  is,  that  the  company  remains  liable,  on  the 
ground  that  the  acts  of  the  party  are  not  his  oion  volitions. 
See  Life  Ins.  Co.  v.  Terry,  15  Wall.  580;  Gay  v.  Union  Mut. 
Life  Ins.  Co.,  9  Blatch.  142 ;  Breasted  v.  Farmers''  Loan  d; 
Trust  Co.,  4  Hill,  73 ;  S.  C.  affirmed,  8  N.  Y.  299 ;  Van  Zandt 
V.  Mut.  Ben.  Life  Ins.  Co.,  55  N.  Y.  169 ;  Eastdbrook  v.  Tin. 
Mut.  Life  Ins.  Co.,  54  Me.  224;  Phillij^s  v.  La.  Eq.  Life  Ins. 
Co.,  26  La.  An.  404;  St.  Louis  Mut.  Life  Ins.  Co.  v.  Graves, 
6  Bush,  268 ;  Nimick  v.  Mut.  Ben.  Life  Ins.  Co.,  3  Brewster, 
502 ;  Cooper  v.  Mass.  Mut.  Life  Ins.  Co,  102  Mass.  227.  The 
principle  to  be  deduced  from  these  decisions  is,  that  the  term, 
"  die  by  his  own  hand,"  which  is  agreed  to  be  synonymous  with 
Vol.  lxxi. 
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suicide,  has  a  technical  legal  meaning ;  that  the  correct  use  of 
either  term  inchides  the  idea  of  willfulness,  while  the  correct 
use  of  the  term,  "insane,"  excludes  that  idea;  and,  therefore, 
in  pleading  to  actions  on  such  policies,  it  is  not  necessary  to 
aver  that  the  act  was  willful. — Stephen  on  Plead.,  Rule  YII, 
Sub-rule  4.  (5)  Where  the  policy  provides  for  a  forfeiture  when 
a  member  takes  his  own  life,  whether  sane  or  insane^  as  in  this 
case,  it  would  be  wretchedly  bad  pleading  to  allege  willfulness. 
That  is  included  by  the  clause,  "  sane  or  insane."  The  follow- 
ing authorities  are  conclusive  on  this  point :  Chapman  v.  Rep. 
Lije  Ins.  Co.,  6  Biss.  238  ;  Bigelow  v.  Berkshire  Life  Ins.  Co., 
93  U.  S.  284;  Degogorza  v.  Knickerbocker  Life  Ins.  Co.,  65 
K.  Y.  235.  (6)  The  only  case  which  we  have  seen  that  seems 
seriously  to  militate  against  the  views  advanced  in  this  brief,  is 
Becker  v.  Farmers'  Mut.  Ins.  Co.,  48  Mich.  610.  But  in  that 
case  the  policy  was  not  made  subject  to  by-laws,  to  be  passed 
in  the  future,  as  we  understand  the  case ;  and  that  is  the  diifer- 
ence  which  removes  the  case  at  bar  entirely  from  under  its  au- 
thority. (7)  If  it  is  a  sound  proposition,  that,  under  this  pol- 
icy, the  suicide  must  have  been  deliberate  and  willful,  then  the 
insanity,  to  the  extent  of  an  entire  absence  of  co-operating  will, 
should  have  been  replied  to  the  plea.  For  every  man  is  pre- 
sumed to  be  sane  until  the  contrary  is  shown,  and  to  intend  to 
do  that  which  he  does  do. 

McClellan  &  McClellan,  and  J.  J.  Turrentine,  with 
whom  were  Watts  &  Sons,  contra. — (1)  The  only  ground  of 
forfeiture  set  up  in  the  plea  to  which  the  demurrer  is  inter- 
posed, is  a  by-law  adopted  by  the  appellant  nearly  two  months 
after  S.  M.  Ainsworth  took  out  the  policy  sued  on,  with  which 
he  had  no  connection.  The  rights  of  the  parties  under  the 
polic}'  had  vested  prior  to  the  enactment  of  the  by-law,  and, 
therefore,  the  by-law,  as  far  as  this  policy  is  concerned,  is  re- 
troactive, null  and  void.— 78  K  Y.  159,  178 ;  31  Mich.  458 ; 
17  Penn.  St.  136 ;  34  Me.  451 ;  2  Gray,  543 ;  45  N.  H.  292 ; 
21  Barb.  513;  19  Ala.  619,  707,  439;  7  Johns.  477;  9  Cal. 
112;  1  Keble,  733;  T.  Charlt.  173;  Ang.  &  Ames  on  Cor. 
336-45;  Cooley  on  Con.  273-76,  290-92.  The  appellant  had 
no  power  conferred  on  it  by  its  charter  to  pass  a  retrospective 
by-law.— 2  Gray,  543-9 ;  Ang.  &  Ames  on  Cor.  339-45.  Nor 
does  the  by-law,  on  its  face,  give  any  indication  that  it  was  in- 
tended to  have  any  but  a  prospective  operation. — 19  Ala.  619, 
707,  439.  (2)  The  position  of  appellant's  counsel,  that  the 
appellee  must  submit  to  this  annihilation  of  her  vested"  rights, 
because  this  is  a  mutual  insurance  company,  can  not  be  main- 
tained. As  far  as  this  policy  is  concerned,  she  is  as  much  en- 
titled to  protection  as  a  stranger  would  be.—  Bliss  on  Ins.,  §  463, 
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p.  734;  17  Penn.  St.  136;  34  Me.  451.  (3)  But  it  is  con- 
tended that  this  by-law,  though  bad  as  a  by-law,  is  good  as  a 
contract.  There  is  nothing  in  the  record  to  show  that  S.  M. 
Ainsworth  ever  saw,  knew,  or  heard  of  any  such  by-law.  It 
is,  however,  sought  to  be  transformed  into  a  contract,  because 
it  is  stipulated  in  the  policy  that  the  holder  would  abide  by  any 
by-law  that  might  "  thereafter  be  enacted."  But  this  gave  no 
power  to  the  appellant  to  deprive  the  holder  of  his  vested 
rights  under  the  policy. — 31  Mich.  458 ;  2  Gray,  543,  546 ; 
78  N.  Y.  159,  178 ;  34  Me.  451 ;  4  Mete.  164.  the  analogy 
sought  to  be  drawn  from  the  power  reserved  by  the  legislature 
to  alter,  repeal,  or  amend  a  railroad  or  other  charter,  affords  no 
support  whatever  for  the  by-law.  Even  in  such  case  the  obli- 
gation of  a  contract  is  preserved  inviolate. — 99  U.  S.  700,  748 ; 
93  U.  S.  524 ;  Wade  on  Retro.  Laws,  81-3.  (4)  The  appel- 
lant's counsel  have  succeeded  only  in  producing  cases  in  which 
a  member  or  stockholder  of  a  corporation  has  been  held  to 
have  bound  himself  by  express  assent  to  a  prospective  by-law, 
otherwise  improperly  adopted.  Even  here  the  authorities, 
supra^  abundantly  show  that  no  implied  consent  or  acquiescence 
will  purge  the  usurpation.  Informed,  affirmative  action  alone 
will  preclude  the  member  or  stockholder  from  asserting  the  ir- 
regularity or  informality  of  the  passage  of  the  by-law,  even  as 
to  its  future  operation. — 2  Gray,  543,  544;  31  Mich.  458; 
78  ]^.  Y.  159  ;  4  Mete.  164 ;  34  Me.  451.  (5)  The  clause  under 
discussion,  that  S.  M.  Ainsworth  would  abide  by  any  by-law 
"  thereafter  enacted,"  is  good  for  too  much  or  too  little  for  the 
appellant.  If  it  thereby  had  the  power  to  subsequently  alter 
the  contract  in  one  particular,  it  had  it  in  all.  If  it  could  after- 
wards relieve  itself  from  responsibility  in  case  Ainsworth  died 
"insane,"  it  could,  with  equal  propriety,  elude  liability,  no 
matter  from  what  cause  his  life  ended.  Xo  such  absurd  con- 
struction will  or  can  be  contended  for.  That  clause  conferred 
merely  the  power  of  direction,  regulation,  and  management, 
and  left  unaffected  the  substantial  obligations  of  the  parties. 
(6)  When  a  forfeiture  in  an  insurance  policy  is  stipulated  for 
in  case  of  "  suicide,"  "  deatk  by  his  or  her  own  hand,"  or  "  he 
or  she  takes  his  or  her  own  life,"  it  means  a  felonious,  criminal 
act,  by,  of  course,  a  person  capable  of  deliberate,  intentional 
conduct.— 4  Hill  (N.  Y.),  73  ;  8  N.  Y.  299 ;  3  Man.  &  Gr.  639 ; 
7  Heisk.  567;  25  Min.  534;  54  Me.  224;  15  Wall.  580;  74 
Penn.  St.  176 ;  93  U.  S.  232 ;  May  on  Ins.  347-80.  The  for- 
feiture provided  for  in  the  by-law  is  the  same  as  those  above, 
except  that  the  words,  ''  sane  or  insane,"  are  added.  These 
words  do  not  nullify  the  previous  portion  of  the  forfeiture, 
"  take  his  or  her  own  life,"  nor  obliterate  the  settled  construc- 
tion placed  thereon.  He  or  she  must  still  take  "  his  or  her 
Vol.  lxxi. 
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own  life  "  felo  de  se,  without  regard  to  whether  "  he  or  she  is 
sane  or  insane,"  before  the  forfeiture  is  incurred.  Such  is  tlie 
exact  legal  significance  of  the  language.  (7)  The  only  in- 
stances, so  far  as  our  examination  goes,  in  which  a  forfeiture 
similar  to  the  one  here  involved  has  been  passed  on,  are  Becker 
V.  Farm.ers'  Mut.  Ins.  Co.,  48  Mich.  610;  34  Wise.  389;  May 
on  Ins.  380-1 ;  93  U.  S.  384 ;  70  Mo.  27 ;  65  N.  Y.  243-52. 

BRICKELL,  C.  J. — A  contract  of  insurance  is  defined  as 
"  an  agreement  by  which  one  party,  for  a  consideration  (which 
is  usually  paid  in  money,  either  in  one  sum,  or  at  different  times 
during  the  continuance  of  the  risk),  promises  to  make  a  certain 
payment  of  money,  upon  the  destruction  or  injury  of  some- 
thing in  which  the  other  party  has  an  interest.  In  fire  insur- 
ance and  marine  insurance,  the  thing  insured  is  property ;  in 
life  or  accident  insurance,  it  is  the  life  or  health  of  a  person." 
Commonwealth  v.  Wetherbee,  105  Mass.  149.  The  instrument 
in  writing  upon  which  this  suit  is  founded,  and  which  is  set 
out  in  full  in  the  complaint,  entitled  a  "  Knight's  Benefit  Cer- 
tificate," has  the  elements  and  characteristics  of  a  contract  of 
life  insurance.  It  purports  to  have  been  ifesued  by  the  "  Su- 
preme Commandery  of  the  Knights  of  the  Golden  Rule," 
which  is  averred  to  be  a  corporation,  created  and  organized  un- 
der a  law  of  the  State  of  Kentucky.  The  commandery  thereby 
promises,  on  the  death  of  the  husband  of  the  appellee,  to  pay 
her  two  thousand  dollars,  in  consideration  of  the  husband  hav- 
ing become  a  member  of  the  order,  and  having  paid  the  fee  for 
admission  to  membership,  and  of  his  payment  in  the  future  of 
all  assessments  levied  and  required  by  the  supreme  command- 
ery, upon  the  condition  that  he  remained  a  member  of  the  or- 
der, in  good  standing,  and  complied  with  all  the  laws  then  of 
force,  or  subsequently  enacted.  These  are  the  essential  ele- 
ments of  a  contract  of  life  insurance,  made  by  a  mutual  insur- 
ance company  with  one  of  its  members.  Life  is  the  risk,  and 
death  is  the  event  upon  which  the  insurance  money  is  payable. 
There  is  not,  as  in  ordinary  contracts  or  policies,  a  stipulation 
for  the  payment  of  premiums  fixed  and  certain  in  amount,  at 
the  inception  of  the  risk,  and  at  periods,  definitely  appointed, 
during  its  continuance.  The  payment  of  the  fee  for  admission 
to  membership,  and  of  the  assessments  levied  and  required  by 
the  commandery,  are  the  equivalent  of  premiums,  and  form  the 
pecuniary  consideration  of  the  contract.  The  condition  ex- 
pressed, that  the  assured  shall  remain  a  member  of  the  order  in 
good  standing,  observing  its  laws,  is  the  expression  of  that 
which  is  implied  in  all  insurance  of  members  by  mutual  com- 
panies. The  members  of  such  companies  are  presumed  to 
know  the  charter  and  by-laws,  and  to  contract  in  reference  to 
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them,  though  they  may  not  be  recited  or  referred  to  in  the  con- 
tract.— Bliss  on  Life  Insurance,  §  463  et  seq.;  May  on  Insur- 
ance, §  552.  Xor  is  the  character  or  legal  effect  of  the  con- 
tract varied,  because  the  objects  and  purposes  of  the  associa- 
tion are  benevolent  and  charitable,  rather  than  speculative,  or 
the  derivation  of  profits  from  the  transaction  of  business.  There 
are  many  such  associations,  having  various  names,  and.  similar 
objects  and  purposes,  which  are,  m  contemplation  of  law,  mu- 
tual life  insurance  companies,  and  as  such  their  contracts  are 
construed  and  enforced  by  the  courts.  Policies,  or  certificates, 
issued  by  them  have  the  essentials  and  characteristics  of  such 
contracts ;  the  payment  by  the  one  party  in  some  form,  and 
under  some  designation,  of  a  pecuniary  consideration,  and  the 
observance  of  prescribed  duties  during  the  continuance  of  the 
risk ;  and  the  promise  and  obligation  of  the  other  party,  when 
death  happens,  to  pay  the  sum  assured. — Commonwealth  v. 
Wetherhee,  sxipra;  Bolton  v.  Bolton^  73  Me.  299. 

The  plea  interposed  does  not  deny  the  death  of  the  assured; 
or  that  while  living  he  paid  the  assessments  levied  and  re- 
quired by  the  supreme  commandery ;  or  that,  at  the  time  of 
death,  he  was  a  member  of  the  order  in  good  standing.  The 
averments  are,  that  he  came  to  his  death  by  taking  his  own  life, 
and  that,  at  the  time  of  the  issue  of  the  certificate,  there  was  a 
general  law  of  the  association,  rendering  it  a  condition  upon 
which  a  certificate  could  issue,  and  upon  which  its  benefits 
could  be  realized,  that  the  member  to  whom,  or  upon  whose 
life  it  was  issued,  should  comply  with  the  "general  laws  of  the 
order  then  in  existence,  or  which  might  thereafter  be  enacted;" 
that  the  present  certificate  was  issued  and  was  by  the  assured 
accepted  in  writing,  "subject  to  the  laws  of  the  order  now  in 
force,  or  which  may  hereafter  be  enacted  by  the  supreme  com- 
mandery." On  its  face  the  certificate  recited,  among  other 
things,  that  any  violation  of  "  the  requirements  of  the  laws  now 
in  force,  or  hereafter  enacted,  governing  the  order  or  this  class, 
shall  render  this  certificate  null  and  void."  And  in  another 
place  it  is  recited  as  a  condition  upon  which  the  obligation  of 
the  certificate  depends :  "  The  full  compliance  with  all  the  laws 
of  the  order  now  in  force,  or  that  may  hereafter  be  enacted." 
The  plea  further  avers  the  enactment  or  adoption  of  a  law,  by 
the  terms  of  which  a  certificate  of  this  class  was  forfeited,  if 
the  member,  whether  sane  or  insane^  should  take  his  own  life ; 
the  enactment  of  which  was  subsequent  to  the  issue  of  the  cer- 
tificate. The  point  of  controversy  is,  whether  this  law,  by 
force  of  the  recitals  and  stipulations  to  which  we  have  referred, 
enters  into  and  forms  part  of  an  antecedent  certificate,  avoid- 
ing .it  in  the  event  a  member,  whether  sane  or  insane,  should 
take  his  own  life. 

Vol.  I;Xxi. 
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The  power  to  make  by-laws  for  the  government  of  the  cor- 
porate body,  fixing  and  regulating  its  own  duties  and  that  of  its 
members,  not  inconsistent  with  its  charter,  or  the  purposes  and 
objects  of  its  creation,  not  repugnant  to  the  common  law,  or 
to  the  laws  of  the  State,  constitutional  and  statutory,  is  an  at- 
tribute of  every  corporation.  The  power  is  regarded  as  of  so 
much  importance  that  it  is  seldom  left  to  implication,  but  is  in 
express  terms  conferred  by  the  law  from  which  corporate  exist- 
ence is  derived. — 2  Kent,  296 ;  Ang.  &  Ames  on  Corporations  § 
110 ;  2  Wait's  Actions  &  Defences,  366.  When  duly  enacted 
by  the  body  to  whom  the  corporate  legislative  power  is  dele- 
gated, by-laws  are  binding  upon  all  the  members  of  the  corpo- 
ration, who  are  presumed  to  know  them,  and  to  contract  in  ref- 
erence to  them. — Ang.  &  Ames  on  Corporations,  §  325 ;  Bliss  on 
Life  Insurance,  §  463.  It  is  the  existing  by-laws  which  are 
presumed  to  be  known,  and  in  reference  to  which  it  is  presumed 
corporate  contracts  are  made ;  as  it  the  existing  municipal  law 
of  the  place  in  which  a  contract  is  made',  or  is  to  be  performed^ 
that  parties  are  presumed  to  be  conversant  with,  and  which  in- 
corporates itself  into  the  contract,  measuring  their  rights  and 
duties.  A  corporation  has  not  capacity,  as  the  legislative  pow- 
er from  which  it  derives  existence  has  not  competency,  by  laws 
of  its  own  enactment,  to  disturb  or  divest  rights  which  it  had 
created,  or  to  impair  the  obligation  of  its  contracts,  or  to  change 
its  responsibilities  to  iis  members,  or  to  draw  them  into  new 
and  distinct  relations. — Ang.  &  Ames  on  Corporations,  §  399  ; 
Bliss  on  Life  Insurance,  §  463  ;  Becker  v.  Far.  Mut.  Ins.  Co., 
48  Mich.  610 ;  Hamilton  Mut.  Ins.  Co.  v.  Hohart,  2  Gray, 
543 ;  Great  Falls  Mut.  Ins.  Co.  v.  Harvey,  45  K.  H.  292. 

The  certificate  is  silent  as  to  the  consequence,  if  the  member 
whose  life  was  assured  should  die  by  his  own  hands;  and  the 
by-laws  of  the  association,  or  order,  when  the  certificate  was 
issued,  contained  no  provision  declaring  in  that  event  an  avoid- 
ance or  forfeiture  of  the  certificate.  We  are  not  aware  that  it 
has  anywhere  been  expressly  decided,  that  voluntary  self- 
destruction  by  one  whose  life  was  insured,  and  of  whose  sanity 
there  was  no  question,  would  avoid  the  contract  of  insurance ; 
or  rather,  would  not  fall  within  its  risk,  though  in  that  event 
there  was  not  expressed  an  exception  to  the  liability  of  the  in- 
surer. The  authorities  generally  seem  to  proceed  upon  the 
tacit  or  expressed  concession  or  admission,  that  such  is  the  law. 
In  Moore  v.  Woolsey,  4  Ell.  &  Black.  243,  Lord  Campbell 
said  :  "  If  a  man  insures  his  life  for  a  year,  and  commits  suicide 
within  the  year,  his  executors  can  not  recover  upon  the  policy ; 
as  the  owner  of  a  ship  who  insures  her  for  a  year,  can  not  re- 
cover upon  the  policy,  if  within  the  year  he  caused  her  to  be 
sunk ;  a  stipulation  that,  in  either  case,  upon  such  an  event,  the 
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policy  should  give  a  right  of  action,  would  be  void."  In 
Amicahle  Insurance  Society  v.  jBoUand,  2  Dow,  &  Clark, 
1,  (known  as  Fauntleroy's  case)^  it  was  held  by  the  House  of 
Lords,  that  though  there  was  not  in  the  policy  an  exception  of 
the  liability  of  the  insurer,  in  the  event  the  assured  came  to 
his  death  by  the  hands  of  public  justice,  the  exception  would 
be  implied  for  the  reason,  that  an  express  contract  for  liability 
in  that  event  w^ould  contravene  good  morals  and  sound  policy. 
Tlie  inference  or  implication  of  the  law  was,  therefore,  that 
the  execution  of  the  assured  by  the  hands  of  public  justice,  for 
the  commission  of  crime,  is  not  within  the  risk  of  the  policy. 
A  construction,  or  an  implication,  which  will  preserve  the  le- 
gality of  a  contract,  is  preferred  to  one  which  will  have  the 
opposite  effect.  Referring  to  Fauntleroy' s  case^  it  was  said  by 
Wood,  V.  C,  in  Horn  v.  Anglo- Australian  and  Universal 
Fam.  Life  Lis.  Co.,  7  Jurist,  N.  S.  673:  "The  argument 
might  be  pressed,  although  I  do  not  know  that  any  case  has 
so  decided,  to  the  same  extent  in  the  case  of  a  person 
committing  suicide  while  in  a  sane  state  of  mind,  thus  commit- 
ting a  felony,  and  losing  his  life  thereby."  In  Hartman 
V.  Keystone  Ins.  Co.  21  Penn.  St.  ^^^.,  Black,  C.  J.,  said,  that 
though  the  policy  was  silent  in  reference  to  self-destruction, 
if  the  accused  committed  suicide,  he  was  "  guilty  of  such 
a  fraud  upon  the  insurer  of  his  life,  that  his  representatives 
can  not  recover  for  this  reason  alonei'  Hunt,  J.,  however, 
said  of  this  case,  in  Life  Ins.  Co.  v.  Terry .^  15  Wall.  586,  that 
it  was  in  this  respect  "  confessedly  unsound."  The  case,  in  its 
entirety,  is  not  supported  by  the  current  of  authority.  It  rules 
that  an  exception  in  the  policy,  expressed  in  the  words,  "  should 
die  by  his  own  hands,"  must  be  severed  and  dissociated  from 
other  exceptions  expressed  in  words  involving  the  self-crimi- 
nality of  the  assured ;  were  to  be  construed  by  themselves,  and 
imported  "any  sort  of  suicide,"  leaving  it  in  doubt  whether 
"  suicide"  expressed  intentional,  voluntary,  or  involuntary,  ac- 
cidental self-destruction. 

A  contract  of  life  insurance  is  simpler  in  form,  in  the  rela- 
tive rights  and  duties  of  the  insurer  and  the  assured,  and  differs 
in  many  respects  from  marine,  or  from  fire  insurance ;  yet,  the 
general  principles  applicable  to  marine,  or  fire  insurance  are 
applied,  so  far  as  consistent  with  the  nature  and  obligations  of 
the  contract,  to  the  contract  of  life  insurance.  In  all  contracts 
of  insurance,  there  is  an  implied  understanding  or  agreement 
that  the  risks  insured  against  are  such  as  the  thing  insured, 
whether  it  is  property,  or  health,  or  life,  is  usually  subject  to, 
and  the  assured  can  not  voluntarily  and  intentionally  vary 
them.  Upon  principles  of  public  policy  and  morals,  the  fraud, 
or  the  criminal  misconduct  of  the  assured  is,  in  contracts  of 
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marine,  or  of  fire  insurance,  an  implied  exception  to  the  lia- 
bility of  the  insurer. —  Waters  v.  Merchants'  Louisville  Ins. 
Co.  11  Peters,  213 ;  Citizens''  Ins.  Co.  v.  Marsh,  41  Penn.  St. 
386 ;  Chandler  v.  Worcester  Mut.  Fire  Ins.  Co.,  3  Gushing, 
328.  Death,  the  risk  of  life  insurance,  the  event  upon  whicli 
the  insurance  money  is  jiayable,  is  certain  of  occurrence ;  the 
uncertainty  of  the  time  of  its  occurrence  is  the  material  ele- 
ment and  consideration  of  the  contract.  It  can  not  be  in  the 
contemplation  of  the  parties,  that  the  assured,  by  his  own  crim- 
inal act,  shall  deprive  the  contract  of  its  material  element; 
shall  vary  and  enlarge  the  risk,  and  hasten  the  day  of  payment 
of  the  insurance  money. 

The  doctrine  asserted  in  Fauntleroy'' s  ^ase,  that  death  by  the 
hands  of  public  justice,  the  punishment  for  the  commission  of 
crime,  avoids  a  contract  of  life  insurance,  though  it  is  not  so  ex- 
pressed in  the  contract,  has  not,  so  far  as  we  have  examined, 
been  questioned,  though  the  case  itself  may  have  led  to  the  very 
general  introduction  of  the  exception  into  policies.  The  same 
considerations  and  reasoning  which  support  the  doctrine,  seem 
to  lead,  of  necessity,  to  the  conclusion,  that  voluntary,  criminal 
self-destruction,  suicide,  as  defined  at  common  law,  should  be 
implied  as  an  exception  to  the  liability  of  the  insurer,  or,  rather, 
as  not  within  the  risks  contemplated  by  the  parties,  reluctant  as 
the  courts  may  be  to  introduce  by  construction  or  implication 
exceptions  into  such  contracts,  which  usually  contain  special 
exceptions.  An  express  contract  to  pay  the  insurance  money 
to  the  assured,  in  the  event  he  committed  suicide,  an  increased 
premium  being  paid  because  of  the  risk,  there  could  be  but  lit- 
tle, if  any,  hesitancy  in  repudiating  as  offensive  to  law  and  good 
morals.  The  fair  and  just  interpretation  of  a  contract  of  life 
insurance,  made  with  the  assured,  is,  that  the  risk  is  of  death 
proceeding  from  other  causes  than  the  voluntary  act  of  the  as- 
sured, producing,  or  intended  to  produce  it ;  and  especially  of 
a  contract  made  by  an  association  or  organization,  with  one  of 
its  members,  the  objects  and  purposes  of  which  is,  that  the 
membqrs  will  contribute  to,  and  bear  each  other's  losses,  or  the 
losses  of  those  dependent  upon  them.  The  extinction  of  life 
by  disease,  or  by  accident,  not  suicide,  voluntary  and  intentional, 
by  the  assured,  while  in  his  senses,  is  the  risk  intended ;  and  it 
is  not  intended  that,  without  the  hazard  of  loss,  the  assured  may 
safely  commit  crime. — Bliss  on  Life  Insurance,  §§  242-3. 

The  by-laws,  or  general  law,  adopted  by  the  commandery, 
subsequent  to  the  issue  of  the  certificate,  so  far  as  it  declares  a 
forfeiture  or  avoidance  of  the  certificate,  in  the  event  a  mem- 
ber, who  is  sane,  takes  his  life,  is  not  objectionable  upon  the 
ground  that  it  varies  or  impairs  existing  contracts.  It  adds  no 
new  term  or  condition  to  the  contract ;  it  relieves  the  associa- 
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tion  from  no  responsibility ;  it  imposes  no  new  or  additional 
duty  upon  the  member,  and  works  no  change  in  his  relations. 
It  is  the  mere  declaration  or.  expression  of  the  implication  of 
the  law ;  and  "  the  expression  of  those  things  which  the  law  im- 
plies works  nothing." — 2  Parson's  Contracts,  515.  The. law 
employs  the  phraseology  (and  the  plea  pursues  it),  not  now  of 
infrequent  use  in  contracts  or  policies  of  life  insurance,  "  take 
his  own  life."  These  words,  when  used  in  a  policy  of  life  in- 
surance, have  a  known  and  definite  legal  signification,  import- 
ing suicide^  that  the  member  must  not  become  a  felo  de  se'y 
must  not  "  deliberately  put  an  end  to  his  own  existence,  or  com- 
mit any  unlawful,  malicious  act,  the  consequence  of  which  is 
his  own  death ; "  and  this  implies  that  he  must  be  "  of  years  of 
discretion,  and  in  his  senses." — 4  Black.  189.  Contracts  of  in- 
surance, like  other  contracts,  are  interpreted  so  as  to  meet  and 
satisfy  the  intention  of  the  parties.  Whatever  may  be  the 
phrase  employed,  expressive  of  self-destruction,  which  is  to 
operate  a  forfeiture,  if  not  otherwise  qualified  or  limited ; 
whether  it  be  "  commit  suicide,"  or  '*  death  by  suicide,"  or 
"death  by  his  own  act,"  or  "take  his  own  life,"  or  other 
equivalent  expression,  it  would  be  most  unreasonable  to  inter- 
pret it  as  including  death  by  accident,  or  by  mistake,  though 
the  direct,  immediate  act  of  the  assured  may  have  contributed 
to  it.  The  firing  of  a  weapon  not  supposed  to  be  loaded,  or  it& 
discharge  not  directed  against,  or  intended  to  reach  the  person, 
may  cause  death.  Poison  may  be  taken  instead  of  a  curative 
medicine  by  accident  or  by  mistake,  and  the  accidents  or  mis- 
takes from  which  death  may  result  are  innumerable.  An  ex- 
tinction of  life,  unintentional,  involuntary,  will  not  fall  within 
such  expressions,  intended  to  guard  the  insurer  against  the  posi- 
tive, intentional  acts  of  the  assured. — 2  Parson's  Contracts,  475; 
Bliss  on  Life  Insurance,  §  225 ;  Life  Ins.  Co.  v.  Terry,  15  Wall. 
580 ;  Phadenhauer  v.  Gennania  Life  Ins.  Co.,  7  Heisk.  567  ; 
S.  C.  19  Amer.  Rep.  623. 

The  plea,  consequently,  attaching  to  its  words  their  known 
legal  signification,  when  used  in,  or  applied  to  contracts  of  life 
insurance,  imports  voluntary,  intentional  deprivation  of  self-ex- 
istence by  the  assured  while  in  his  senses.  The  omission  of  the 
word  willful,  as  descriptive  of  the  self-destruction,  did  not  ren- 
der the  plea  demurrable.  If  that  word  had  been  added,  or  any 
similar  word,  evidence  of  an  intentional,  not  of  an  accidental 
self-destruction,  would  have  met  the  averment.  Evidence  of 
no  other  than  an  intentional  act  will  satisfy  the  present  aver- 
ment. Such  an  act  being  shown,  if  it  is  intended  to  excuse  it, 
because  of  the  mental  unsoundness  of  the  assured  at  the  time 
of  its  commission,  the  fact,  the  matter  of  excuse,  ought  to  have 
been  replied  by  the  plaintiff.     The  presumption  of  law  is  in 
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favor  of  sanity,  and  the  burden  of  proving  insanity  rests  upon 
the  party  alleging  it. — Bliss  on  Life  Lis.  §  378 ;  Terry  v  Life 
Ins.  Co.,  1  Dillon  (Cir.  Ct.),  403 ;  Phadenhauer  v.  Germania 
Life  Ins.  Co.,  supra. 

Policies  of  life  insurance  usually  contain  an  exception  of  the 
lialbility  of  the  insurer,  in  the  event  of  the  self-destruction  of 
the  assured.  There  is  a  contrariety  of  decision  as  to  the  effect 
of  the  exception  ;  whether  it  embraces  any  and  every  act  of  in- 
tentional self-destruction,  or  only  suicide,  criminal  self-destruc- 
tion. The  preponderance  of  authority  points  to  the  conclusion 
that  it  refers  soley  to  suicide. — Life  Ins,  Co.  v.  Terry,  sujpra', 
Phadenhauer  V.  Germania  Life  Ins.  Co.,8upTa;  DeGogorza  v. 
Knickerhocker  Life  Lis.  Co.,  65  N.  Y.  232 ;  Bliss  on  Life  Ins. 
§§  225-238. 

With  a  view  of  excepting  from  the  operation  of  the  policy  any 
intended  self-destruction,  whether  the  assured  is  sane  or  insane  at 
the  time  of  its  commission,  insurance  companies  are  in  the  habit 
of  inserting  in  policies  a  provision,  the  equivalent  of  that  express- 
ed in  the  law  of  the  association  now  under  consideration.  The 
exception  as  to  the  insane  has  been  supported,  and  it  is  said  to  be 
as  much  the  right  of  the  msurer  to  stipulate  for  exemption  from 
liability  in  the  event  of  intentional  self-destruction  by  the  in- 
sane, as  to  stipulate  for  an  exemption  from  liability  because  the 
hazard  of  loss  is  increased  from  the  fact  of  the  assured  engag- 
ing in  occupations  perilous  to  life,  or  taking  up  residence  in  an 
unhealthy  climate. — Bigelow  v.  Berkshire  Life  Ins.  Co.,  93  U. 
S.  284.  In  this  respect,  the  law  adds  a  new  term  to  the  con- 
tract, relieves  the  association  from  an  existing  liability,  and  les- 
sens the  value  and  security  of  the  certificate  to  the  assured. 
.  It  is  not  claimed  that  there  is  an  inherent  power  in  the  asso- 
ciation, by  the  adoption  of  a  by-law,  to  work  such  radical 
changes  in  its  existing  contracts.  The  power  is  derived  from, 
and  depends  upon  the  stipulations  of  the  contract  at  the  time 
it  was  made.  The  stipulations  are  expressed  in  varying  terms, 
and  several  of  them  import  no  more  than  would  be  implied — 
the  observance  by  the  assured  of  the  requirements  of  the  asso- 
ciation, such  requirements  as  were  reasonable,  and  intended  to 
promote  the  harmony  of  the  association,  and  the  purposes  and 
objects  for  which  it  was  formed.  They  import  also  obedience 
to  the  by-laws,  so  far  as  reasonable,  consistent  with  the  charter 
and  law  of  the  land.  We  do  not  construe  them  as  reserving, 
or  as  intended  to  reserve  to  the  association  the  power  to  change 
or  avoid  its  contracts,  to  lessen  its  responsibilities,  or  to  divest 
its  members  of  rights.  This  is  not  the  proper  office  of  a  by- 
law ;  and  from  the  general  expressions  to  which  we  are  referring, 
it  can  not  be  fairly  presumed  or  intended  that  it  was  contem- 
plated to  affect  the  members  by  other  than  such  by-laws,  as  it  was 
29 
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within  the  competency  of  the  association  to  enact.  But  in  ad- 
dition to  these,  the  averment  of  the  plea  is,  that  the  certificate 
was  accepted  by  the  assured,  "  subject  to  the  laws  of  the  order 
now  in  lorce,  or  which  may  be  hereafter  enacted  by  the  su- 
preme commandery."  These  are  words  of  large  signification, 
and  clearly  express  that  the  assured  consented  that  the  contract 
should  be  subject  to  future,  as  well  as  to  existing  by-laws.  Par- 
ties may  contract  in  reference  to  laws  of  future  enactment — 
may  agree  to  be  bound  and  affected  by  them,  as  they  would  be 
bound  and  affected  if  such  laws  were  existing.  They  may  consent 
that  such  laM^s  may  enter  into  and  form  parts  of  their  contracts, 
modifying  or  varying  them.  It  is  their  voluntary  agreement 
which  relieves  the  application  of  such  laws  to  their  contracts 
and  transactions  from  all  imputation  of  injustice.  An  engage- 
ment of  suretyship  relating  to  a  particular  office,  with  prescribed 
duties,  by  the  common  law,  extends  only  to  such  duties  as  are 
prescribed  when  the  engagement  is  entered  into,  and  not  to  such 
as,  while  the  suretyship  is  continuing,  may  be  attached  to  the 
ofiice.— 1  Chitty  on  Contracts  (lltli  Am.  Ed.),  765,  note.  The 
statute  prescribing  the  condition  of  oflicial  bonds,  and  of  the 
bonds  of  executors,  administrators,  and  guardians,  extends  the 
liability  of  the  surety  to  the  performance  by  the  principal  of 
such  duties  as  are  required  of  him  by  existing  laws,  or  by  any 
law  passed  subsequent  to  the  execution  of  the  bond. — Morrow 
v.  Wood,  56  Ala.  1.  There  is  no  injustice  in  the  statute — 
nothing  restrospective  in  its  operation.  The  surety  enters 
into  the  bond  with  knowledge  of  the  condition,  assenting 
that  his  liability  may  be  enlarged,  if  public  interest  and  con- 
venience require  that  the  official  duties  of  the  principal  should 
be   enlarged. 

In  consequence  of  the  settled  doctrine,  that  the  charter  of  a 
corporation,  whether  private  or  eleemosynary,  not  instituted  as 
part  of  the  machinery  of  government,  but  for  the  private  ben- 
efit or  purposes  of  the  corporation,  is  a  contract  between  the 
State  and  the  corporators,  protected  by  the  constitution  of  the 
United  States  from  repeal,  or  alteration,  or  impairment  by  sub- 
sequent legislation,  it  has  become  usual,  either  by  constitutional 
provision,  or  by  a  general  law,  or  by  reservation  in  the  charter, 
to  clothe  the  legislative  power  of  the  State  with  full  capacity, 
at  pleasure,  to  alter,  modify,  or  repeal  the  charter.  The  power 
being  reserved,  its  exercise  can  not  of  course  be  said  to  impair 
the  obligation  of  the  ^ant. — Aug.  &  Ames  on  Corporations, 
§  767;  Cooley  on  Con.  Lim.  340.  The  power  is  reserved  by, 
and  is  a  part  of  the  grant,  and  that  it  may  be  exercised,  is  a 
jcondition  upon  which  the  grant  of  corporate  existence  and  fran- 
chises is  accepted. 

The  members  of  associations,  created  for  purposes  and  ob- 
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jects  like  those  which  seem  to  be  the  purposes  and  objects  of 
ithis  organization,  may  very  properly  be  required  to  assent  that 
the  contract  conferring  upon  them  rights  shall  be  subject 
to,  and  depend  upon  the  future,  as  well  as  the  existing  laws 
adopted  by  the  governing  power.  The  fundamental  principle 
of  such  organizations  is  the  mutuality  of  duty  and  equality  of 
rights  of  the  membership,  without  regard  to  time  of  admission. 
This  can  not  well  be  preserved,  if  the  members  stipulating  for 
benefits  were  not  required  to  consent  that  they  would  be  sub- 
ject to  future  as  well  as  existing  by-laws.  Time  and  experi- 
ence will  develop  a  necessity  for  changes  in  the  laws,  and  if  the 
consent  was  not  required,  there  would  be  a  class  of  members 
bound  by  the  changed  laws,  and  a  class  exempt  from  their  op- 
eration. The  case  before  us  is  an  illustration.  Of  the  legality 
and  propriety  of  the  provision  relieving  the  association  from 
liability,  if  a  member  while  insane  deprived  himself  of  life, 
there  is  no  good  reason  to  question.  If  no  other  reason  could 
be  given,  that  it  relieves  the  association  from  litigating  with 
the  representatives  of  a  deceased  member  the  distressing  ques- 
tion of  his  sanity,  would  be  sufficient.  If  the  law  was  applied 
only  to  certificates  issued  subsequent  to  its  enactment,  there 
would  be  a  class  of  members  having  certificates  of  greater  value 
than  the  certificates  held  by  another  class ;  yet  each  class  would 
be  subject  to  the  same  assessments  and  the  same  duties.  There 
is  but  little  room,  if  any,  for  the  apprehension,  that  advantage 
will  be  taken  by  the  governing  body  of  the  assent  of  the  mem- 
ber to  be  bound  and  affected  by  subsequent  laws,  to  impose 
upon  him  unjust  burdens,  or  to  vary  the  contract,  save  so  far  as 
an  alteration  or  modification  of  it  may  be  promotive  of  the  gen- 
eral good.  Subsequent  or  existing  by-laws  are  valid  only  when 
consistent  with  the  charter,  and  confined  to  the  nature 
and  objects  of  the  association.  While  a  subsequent  law,  be- 
cause of  the  assent  of  the  member,  may  add  new  terms  or  con- 
ditions to  a  certificate,  terms  or  conditions  reasonably  calculated 
to  promote  the  general  good  of  the  membership,  and  may  be  valid 
and  binding,  it  does  not  follow  that  a  law  operating  a  destruc- 
tion of  a  certificate,  or  a  deprivation  of  all  rights  under  it,  would 
be  of  any  force, — Korn  v.  Mut.  Ass'n  Society,  6  Cranch,  192. 

Without  pursuing  the  discussion  of  the  question,  we  are  of 
opinion  that  the  parties  intended  the  certificate  should  be  sub- 
ject to  the  laws  of  the  association  adopted  subsequent  to  its  is- 
sue— laws,  which  if  they  had  been  of  force  at  the  time  of  the 
issue,  would  have  entered  into,  and  formed  part  of  it.  It  is  the 
concurring  assent  of  the  parties,  that  engrafts  the  law  upon  the 
certificate,  giving  it  an  operation  it  would  not  have  otherwise. 

The  Circuit  Court  erred  in  sustaining  the  demurrer  to  the 
plea,  and  its  judgment  is  reversed  and  the  cause  remanded. 
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Horton  v.  TTollner,  Hirshberg  &  Co. 

Action  on  Contract  hy  Employee  against  Employer. 

1.  Statute  of  frauds  ;  when  contract  within. — A  contract  for  labor  or 
personal  services  for  one  year,  to  begin  in  futuro,  is  void  under  the  stat- 
ute of  frauds,  unless  it,  "or  some  note  or  memorandum  thereof,  express- 
ing the  consideration,  is  in  writing,  and  subscribed  by  the  party  to  be 
charged  therewith,  or  some  other  person  by  him  thereunto  lawfully  au- 
thorized in  writing." 

2.  Contract  entered  into  by  correspondence  ;  date  of. — When  a  contract 
is  made  by  letters,  oflPering  and  accepting  a  stated  proposition,  sent  and 
received  by  mail,  the  date  of  the  letter  of  acceptance  is  the  date  of  the 
contract. 

3.  Statute  of  frauds;  contract  not  to  be  performed  within  one  year. — In 
order  to  take  a  contract  for  personal  services  for  one  year,  to  begin  in  fu- 
turo, without  the  statute  of  frauds,  all  its  essential  terms,  including  the 
amount  of  salary  or  compensation  to  be  paid  for  such  services,  must  be 
stated  in  the  writing,  with  such  degree  of  certainty  as  to  render  a  resort 
to  oral  e\'idence  unnecessary  to  an  ascertainment  of  the  intention  of  the 
parties. 

4.  Same. — It  is  not  sufficient  that  such  contract  should  state  that  the 
salary  is  to  remain  the  same  as  that  received  for  the  previous  year ;  as 
this  renders  a  resort  to  verbal  or  extrinsic  evidence  necessary  to  ascertain 
the  amount  of  the  salary,  thereby  supplementing  the  contract  in  a  way 
forbidden  by  the  letter  and  spirit  of  the  statute. 

5.  Same;  when  void  contract  rebuts  presumption  of  continuance  of  for- 
mer contract. — "Where  one,  having  been  in  the  employment  of  another 
under  a  contract  for  one  year,  before  the  expiration  of  the  term,  makes 
a  new  contract  for  another  year,  which  is  void  for  want  of  conformity  to 
the  provisions  of  the  statute  of  frauds,  and  in  which  the  character  of  the 
services  to  be  performed  are  changed,  he  can  not  recover  upon  an  implied 
agreement  that  his  employers  would  pay  him  the  same  salary  which  they 
had  paid  him  for  the  previous  year.  In  such  case,  the  new  contract,  al- 
though void  under  the  statute  of  frauds,  destroys  the  implication  of  an 
intention  to  continue  in  force  the  old  one. 

Appeal  from  the  City  Court  of  Mobile. 

Tried  before  Hon.  O.  J.  Seaemes, 

This  action  was  commenced  on  the  14th  March,  1882,  by 
E.  'F.  Horton  against  Wollner,  Hirshberg  &  Co.,  to  recover 
damages  for  the  breach  of  a  contract  made  and  entered  into  by 
them,  whereby,  as  is  averred,  the  defendants  employed  the 
plaintiff  for  the  term  of  one  year,  to  commence  on  the  22d  Au- 
gust, 1881,  at  and  for  a  stated  salary ;  the  alleged  breach  being 
that  the  defendants,  in  January,  1882,  discharged  plaintiff  from 
their  service  without  cause  and  without  fault  on  his  part.  One 
of  the  defenses  pleaded  by  the  defendants  was  the  statute  of 
frauds.     The  cause  was  tried  without  a  jury,  and  a  statement  of 

Vol.  lxxi. 


1882.-  OF  ALABAMA.  453 

[Horton  v.  WoUner,  Hirshberg  &  Co.] 

the  evidence  was  signed  by  tlie  presiding  judge  and  made  a  part 
of  the  record. 

The  plaintiff  was  examined  as  a  witness  in  his  own  behalf, 
and  testified,  in  substance,  that  he  had  been  in  the  employment 
of  the  defendants  for  about  four  years ;  that  he  was  employed 
by  them  at  a  salary  of  $1500  for  the  year  commencing  August 
22d,  1880,  and  ending  August  22d,  1881 ;  that  prior  to  the  last 
named  date,  at  the  suggestion  of  Hirshberg,  one  of  the  firm, 
he  wrote  to  Wollner,  the  senior  member,  who  was  then  in  Bos- 
ton, for  the  purpose  of  making  an  arrangement  for  the  then 
coming  year,  and  about  the  15th  July,  1881,  received  from  him 
a  letter,  dated  at  Allegany  Springs,  July  ith,  18^1,  and  ad- 
dressed to  plaintiff.  This  letter  was  read  in  evidence,  and,  omit- 
ting the  caption,  address,'  and  signature,  was  as  follows :  "Your 
favor  to  Boston  reached  me  just  about  as  I  was  leaving  there ; 
therefore  delayed  answering  till  I  got  here.  Your  services  last 
year  have  been  quite  satisfactory,  and  we  should  like  to  retain 
you  for  the  coming  season.  Since  Martin  has  left  our  employ, 
we  can  give  you  a  better  chance  as  a  salesman,  and  will  employ 
an  assistant  to  you  to  help  at  the  store— therefore  make  your 
situation  an  easier  and  more  advantageous  one  for  you.  As  to 
the  salary,  I  can  not  promise  you  an  advance  this  year.  I  think, 
and  am  satisfied  from  the  profits  we  make,  that  we  are  paying 
you  all  we  can  afford  at  present.  Our  expenses  last  year  were 
too  high ;  therefore,  we  inade  efforts  to  reduce  them  this  year, 
and  are  of  necessity  compelled  to  keep  them  down  as  low  as 
possible.  We  will  give  you  the  privilege  to  discount  any  of 
your  customers'  bills,  as  you  proposed,  which  will  give  you  an 
additional  income.  Should  you  conclude,  or  find  it  to  your  ad- 
vantage to  change  your  position  for  the  coming  season,  you  will 
oblige  me  by  notifying  me  as  soon  as  possible,  to  enable  us  to 
make  other  arrangements."  The  plaintiff  further  testified  that 
on  the  20th  August,  1881,  ''he  wrote  defendants  accepting  the 
proposition  offered  by  said  letter."  This  letter,  dated  at  Bay 
St.  Louis,  20th  August,  1881,  and  addressed  to  Wollner,  Hirsh- 
berg &  Co.,  was  read  in  evidence,  and,  omitting  date,  address, 
and  signature,  is  as  follows :  "As  my  engagement  with  you  for 
the  past  year  ends  on  22d  inst.,  I  wish  to  inform  you  that  the 
proposition  you  made  in  writing  from  Allegany  Springs  by 
your  Mr.  Wollner,  relieving  me  from  the  packing,  by  hiring  a 
competent  man  to  do  it,  and  giving  me  the  territory  formerly 
canvassed  by  Mr.  Martin,  as  well  as  the  territory  now  canvassed 
by  me,  is  hereby  accepted  for  the  ensuing  year." 

The  plaintiff  further 'testified  that  from  22d  August,  1881, 
he  worked  for  defendants  until  22d  January,  1882,  when  he 
was  discharged  by  defendants  without  cause ;  that  from  22d 
August,  1881,  up  to  the  time  of  his  discharge,  he  was  paid  at 
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the  rate  of  S1500  a  year,  it  being  the  same  salary  he  received 
the  year  before;  that  he  considered  that  he  was  working  for  a 
salary  of  SloOO,  and  was  employed  for  a  year  from  22d  August, 
1881 ;  but  that  from  that  date  to  the  time  of  his  discharge, 
nothing  was  said  between  him  and  defendants  about  said  con- 
tract; that  when  he  was  discharged,  he  objected,  and  insisted 
that  he  had  been  employed  for  a  year,  but  that  defendants  in- 
sisted that  he  had  not  been  so  employed  ;  that  he  had  been  paid 
for  the  time  he  actually  served  defendants,  bnt  that  such  pay- 
ment was  not  received  in  full  settlement  of  their  liability  to 
him.  Other  testimony  was  introduced  by  the  plaintiff,  a  state- 
ment of  which  is  not  necessary  to  an  understanding  of  the 
opinion.     The  defendants  introduced  no  testimony. 

On  demurrer  to  the  plaintiff's  evidence,  a  judgment  was  en- 
tered for  the  defendants,  which  is  here  assigned  as  error. 

D.  H.  Lay,  for  appellant,  cited  Code,  §§  2121,  3104 ;  39  Ala. 
64;  30  Ala.  175 ;  Browne  on  St.  Frauds,  ^  344a/  35  Ala.  453; 
1  Brick.  Dig.  p.  857,  §§  769,  772;  /J.  p.  859,  §§  786,  860; 
Thomas  v.  Ba/rker,  37  Ala.  392;  Atwoodv.  Cobh,  26  Am.  Dec. 
657 ;  Cowan  v.  Cooper^  41  Ala.  187 ;  Corhin  v.  Sistrunk,  19  Ala. 
203 ;  Houston  v.  Townsend,  12  Am.  Dec.  109 ;  Benziger  v. 
Miller,  50  Ala.  206  ;  Parker  v.  Hollis,  50  Ala.  411 ;  Orornme- 
lin  V.  Tkiess,  31  Ala.  419;  Hughes  v.  Williamson,  35  Ala.  462. 

Macartney  &  Clarke,  contra. — (1)  A  contract  for  labor, 
not  to  be  performed  within  a  year,  is  within  the  statute  of 
frauds. — Browne  on  Stat.  Frauds,  §  372  ;  Wood  on  Mas.  &  Ser. 
§  188  ;  Scoggin  v.  Blackwell,  36  Ala.  351.  (2)  There  must  be 
a  memorandum  of  a  completed  contract,  not  simply  a  part  of 
a  pending  treaty.— Browne  on  Stat.  Frauds,  §  371<2/  Carter  v. 
Slwrter,  57  Ala.  253.  (3)  And  the  essential  terms  of  the  con- 
tract must  be  stated  in  it,  or  in  some  other  writing  so  connected 
with  it  as  to  be  admissible,  with  such  certainty  that  the  court 
may  gather  all  of  them  therefrom,  without  having  recourse  to 
parol  proof. — 3  Pars.  Con.  17;  2  Kent's  Com.  511  ;  1  Greenl. 
Ev.  268 ;  Browne  on  Stat.  Frauds,  §^  371  et  seq.j  Roberts  on 
Frauds,  §§  105-6;  Boydellv.  Drummond,  11  East,  156;  Well- 
ford  V.  Beazely,  3  Atk.  503 ;  Wain  v.  Warlters,  5  East,  10 ; 
Bailey  v.  Ogden^,  3  John.  399  ;  Aheel  v.  RadcUff,  13  John.  297 ; 
Peltier  v.  Collins,  3  Wend.  459 ;  Wright  v.  Weeks,  25  N.  Y. 
153  ;  Pidgwojj  v.  Ingram,  50  Ind.  145  ;  Adams  v.  McMillan, 
7  Port.  73 ;  Knox  v.  Xing,  36  Ala.  367 ;  Cat-rol  v.  Powell,  48 
■Ala.  298 ;  Carter  v.  Shorter,  57  Ala.  258 ;  Jenkins  v.  Harrison, 
66  Ala.  345.  (4)  Waiving  the  question  whether  the  character 
of  the  service  to  be  rendered  by  the  appellant  can  be  sufficiently 
gathered  from  the  writing,  read  in  the  light  of  the  circum- 
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stances  surrounding  the  parties  at  its  date,  it  is  clearly  defective 
in  not  stating  the  Urm. — Wood  on  Mas.  &  Ser.  §  195  ;  Palmer 
V.  M.  (&  P.  E.  M.  Co.  :-'.2  Mich.  274;  TuttU  v.  Swett,  31  Me. 
555  ;  BroMaie  on  Stat.  Frauds,  §  385.  (5)  The  price  is  not  suf- 
ficiently stated  in  the  writing. — Wood  on  Mas.  &  Ser.  §  195 ; 
Palmer  v.  M.  &  P.  P.  M.  Co.,  supra;  Carter  v.  Shorter,  su- 
pra /  Adams  v.  McMillan,  supra :  Phillips  v.  Adams,  70  Ala. 
373.  See,  also,  Browne  on  Stat.  Frauds  (4th  Ed.),  §§  350,  375, 
383;  Grafton  v.  Cummings,  99  U.  S.  100.  This  latter  case 
explains  Beckwith  v,  Talbot,  95  U.  S.  289,  and  seems  to  favor 
the  principle  laid  down  in  dissenting  opinion  in  Salmon  Falls 
Manf.  Co.  V.  Goddard,  14  How.  446.  (6)  Atwood  v.  Cohh,  16 
Pick.  227,  relied  on  by  appellant,  criticised  and  discussed.  (7) 
The  burden  was  on  plaintiff  to  show  a  sufficient  written  con- 
tract.— Browne  on  Stat.  Frauds,  §§  511,  515  ;  1  Brick.  Dig.  869, 
§  922.  His  own  evidence  showed  the  agreement  to  be  void. 
Flinn  V.  Barber,  64  Ala.  193.  And  had  the  case  been  left  to 
a  jury,  the  court  should  have  charged  them  directly  on  the  evi- 
dence to  find  for  the  appellees. — Pigby  v.  Norwood,  34  Ala. 
129.  This  being  the  case,  it  was  bound  to  give  defendants 
judgment  on  the  demurrer  to  the  evidence.  (8)  The  part  per- 
formance of  the  contract  did  not  take  the  case  out  of  the  stat- 
ute.— Wood  on  Mas.  &  Ser.  §  192;  Browne  on  Stat.  Frauds,. 
.§  451 ;  2  Ch.  on  Con.  (11th  Amer.  Ed.)  §  842,  note  5 ;  Hill  v.. 
Hooper,  1  Gray  (Mass.)  131 ;  Druinmondv.  Burrell,  13  Wend.. 
307;  Scoggin  v.  Blachwell,  36  Ala.  351.  (9)  That  the  contin- 
ued services  were  to  be  rendered  for  the  same  period  and  upon 
the  same  terms  as  under  the  previous  contract,  would  have  been 
a  legal  presumption,  had  there  been  no  new  contract,  and  had 
the  services  remained  of  the  same  character. — Crmnmelin  v. 
Thiess,  31  Ala.  412 ;  Wood  on  Mas.  &  Ser.  §  96 ;  RancTi  v, 
Albright,  36  Penn.  St.  367-71 ;  Smith  v.  Yelie,  60  N.  Y.  106. 
The  continued  services  under  the  void  agreement  was  one 
merely  at  will. — Crommelinv.  Thiess,  supra  j  Parker''s  AdrrCr 
V.  Hollis,  50  Ala.  411.  (10)  The  English  rule,  that  a  general 
hiring'is  a  yearly  hiring,  is  not  followed  in  this  country ;  but 
here  any  hiring,  indefinite  as  to  time,  is  a  mere  hiring  at  will, 
and  may  be  put  an  end  to  at  any  time  by  either  partv. — Wood's 
Mas.  &  Ser.  §§  131,  134;  106  Mass.  56;  113  Mass.  187;  3  CoL 
142;  24  Mich.  115;  1  Cal.  450;  46  Penn.  St.  426;  5  N.  H. 
294;  29  Penn.  St.  184;  36  Penn.  St.  367;  16  Conn.  246. 

SOMERYILLE,  J — Under  the  provisions  of  the  statute  of 
frauds,  as  adopted  in  this  State,  "  every  agreement  which,  by  its 
terms,  is  not  to  be  performed  within  one  year  from  the  making 
thereof,"  is  declared  to  be  void,  "unless  such  agreement,  or 
some  note  or  memorandum  thereof,  expi'essing  the  considera^ 
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tion,  is  ill  writing,  and  subscribed  by  the  party  to  be  charged 
therewith,  or  some  other  person  by  him  thereunto  lawfully  au 
thorized  in  writing."— Code,  1876,  §  2121. 

That  a  contract  for  labor,  or  personal  services,  if  not  to  be 
performed  within  a  year,  falls  within  the  influence  of  this  stat- 
ute, is  well  settled,  and  can  admit  of  no  question. — Scoggin  v. 
BlacTcicell,  36  Ala.  351 ;  2  Parson  on  Cont.  (6th  Ed.)  *45. 
Where,  therefore,  one  is  employed  for  a  year's  service,  to  be- 
gin in  futuro,  the  agreement  is  void,  if  merely  oral,  and 
the  employee  can  not  maintain  an  action  on  it  against  the 
employer,  or  master,  for  discharging  him  before  the  expiration 
of  the  year.  2  Whart.  Ev.  §  883 ;  Scoggin  v.  Blackwell^  su- 
pra; Dickson  V.  Fnshee,  52  Ala.  165;  Treadway  v.  Smith, 
56  Ala.  345. 

The  contract  which  is  the  basis  of  the  present  action,  con- 
sists of  a  correspondence  by  letter.  It  must  be  regarded  as  having 
been  entered  into  on  the  20th  of  August,  1881,  the  date  of  the 
plaintiff's  letter  accepting  the  proposition  which  the  defendants 
had  made  to  him.  Inasmuch  as  the  time  of  service  is  claimed 
to  be  for  the  period  of  one  year,  and  was  not  to  begin  until  the 
22d  of  August,  1881,  it  is  manifest  that  no  recovery  can  be 
had  upon  the  contract,  unless  it  conforms  to  the  requirements 
of  the  statute  of  frauds. 

It  is  no  objection,  of  course,  that  the  written  evidence,  adduced 
to  establish  the  alleged  contract,  is, a  correspondence  of  the  par- 
ties by  letters,  provided  these  documents  are  so  connected  to- 
gether by  mutual  reference,  or  otlierwise,  as  to  leave  no  ambi- 
guity or  uncertainty  touching  their  legal  effect  and  meaning, 
when  taken  together  and  construed  as  a  whole. — 3  Parson  on 
Cont.  17  ;  Browne  on  Stat.  Fr.  §  846.  But  the  contract,  or  in- 
tention of  the  parties,  as  said  by  Mr.  Greenleaf ,  "  must  all  be 
collected  from  the  ivHtings ;  verbal  testimony  not  being  ad- 
missible to  supply  any  defects  or  omissions  in  the  written  evi- 
dence. For  the  policy  of  the  law  is  to  prevent  fraud  and  per- 
jury, by  taking  all  the  enumerated  transactions  entirely  out  of 
the  reach  of  any  verbal  testimony  whatever." — 1  Greenl.  Ev. 
§  26S.  This  rule  does  not,  however,  exclude  proof  of  surround- 
ing circumstances  in  aid  of  construction,  at  least  in  a  certain 
class  of  cases  to  which  the  present  does  not  belong. — Jenkins 
V.  Harrison,  66  Ala.  345 ;  1  Addison  on  Cont.  §  213.  Parol 
evidence  is  often  admitted  to  aid  the  identification  of  the  sub- 
ject-matter.— Fry  on  Spec.  Perf.  *166;  Mead  v.  Parker,  115 
Mass.  413;  S.  C.  15  Amer.  Eep.  110;  Ellis  v.  Burden,  1  Ala. 
458 ;  Chambers  v.  *Ringstaff,  69  Ala.  140. 

The  main  point  of  objection  here  taken  is,  that  it  nowhere 
appears  in  the  correspondence  what  was  the  amount  of  salary 
or  compensation  which  the  defendants  are  alleged  to  have  prom- 
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ised  to  pay  the  plaintiff  for  his  services.  The  general  rule  cer- 
tainly requires  that  all  the  essential  terms  of  the  contract  shall 
be  substantially  stated  in  the  writings  of  the  parties,  with  such 
degree  of  certainty,  as  to  render  a  resort  to  oral  evidence  un- 
necessary in  order  to  ascertain  the  intention  of  the  parties.  A 
detail  of  particulars,  however,  is  not  required — only  a  note  or 
memoranauTn  of  their  agreement  in  general  terms. — Hohnes  v. 
iLvans.  12  Amer.  Rep.  372 ;  8ears  v.  Brink,  3  Amer.  Dec.  475  ; 
1  Addison  on  Cont.  §  213.  The  consideration  agreed  to  be 
paid  by  the  party  sought  to  be  charged,  is  made  by  the  statute 
one  of  the  terms  necessary  to  be  stated  in  the  writing  which  he 
subscribes.  The  agreement  is  not  only  required  to  be  in  writ- 
ing, but  it  must  express  the  consideration. — Code,  §  2121 ;  liig- 
hy  V.  Norwood,  34  Ala.  129.  It  has  been  repeatedly  held  that, 
under  this  statute,  a  contract  for  the  sale  of  lands,  which  fails 
to  state  \\\Q  jyrice  agreed  to  be  paid  by  the  vendee,  is  void  and 
can  not  be  enforced  against  him,  "unless,"  as  the  statute  pro- 
vides by  way  of  exception,  "the  purchase-money,  or  a  portion 
thereof,  be  paid,  and  the  purchaser  be  put  in  possession  of  the 
land  by  the  seller." — Phillips  v.  Adams,  70  Ala.  373;  Carter 
V.  Shorter,  57  Ala.  253;  Adams  v.  McMillan,  7  Port.  80. 
The  same  rule  must  apply  to  all  other  agreements  which  come 
within  the  statute.  It  is  not,  in  our  opinion,  sufficient  for  the 
agreement  to  state  that  the  salary  was  to  remain  the  same  as 
that  received  the  year  previous.  This  is  not  expressing  the 
consideration  in  the  writing,  which  the  statute  requires.  Such 
writing  can  not  be  made  complete  by  resorting  to  verbal  or  ex- 
trinsic evidence,  for  th's  would  be  to  supplement  the  contract 
in  a  way  forbidden  by  the  very  letter  and  spirit  of  the  statute 
of  frauds.  If  one  term  of  the  contract  can  be  thus  supple- 
mented, why  not  another?  and  if  another,  where  is  to  be  the 
limitation  of  the  rule  ?  "  The  statute  can  not  be  complied  with," 
says  Mr.  Waterman,  "by  a  writing  which  refers  to  a  verbal 
agreement,  whether  that  agreement  is  subsisting,  or  to  be  made 
afterwards." — Waterman  on  Spec.  Perf .  §  233 ;  Hyde  v.  Coop- 
er, 13  Rich.  Eq.  (S.  C.)  250.  It  has  been  accordingly  adjudged, 
that  a  memorandum,  defective  under  the  statute  of  frauds,  could 
derive  no  aid  from  printed  handbills  and  newspaper  notices  ex- 
hibited by  the  defendant  at  the  time  of  sale,  and  stating  the 
terms  of  sale. — C Donnell  v.  Leeman,  43  Me.  158. 

The  tendency  has  been  too  great,  perhaps,  on  the  part  of  the 
courts  to  construe  away  the  wise  provisions  of  this  salutary 
statute,  by  creating  exceptions,  designed  to  mitigate  the  rigor 
of  its  application  to  supposed  hard  cases.  All  admit  it  to  be 
impossible  to  harmonize  these  numberless  conflicting  decisions. 
This  court  has  announced  its  indisposition  to  further  relax  the  op- 
eration of  the  statute  to  meet  the  necessities  and  equity  of  particu- 
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lar  cases. — Jenkins  v.  Hm^ison.  supra,  p.360.'  The  strict  enforce- 
ment of  its  requirements  would  seem  to  be  a  matter  of  imperious 
and  increasing  necessity,  in  view  of  the  growing  tendency  of  re- 
cent legislation  to  enlarge  the  competency  of  witnesses.  The 
danger  of  frauds  and  perjuries,  for  the  prevention  of  wliich 
the  statute  was  enacted,  has  been  greatly  aggravated  by  thi& 
removal  of  important  barriers  to  the  qualification  and  compe- 
tency of  witnesses.  The  caution  of  the  courts  should  be  com- 
mensurate with  the  necessity  of  correcting,  as  far  as  possible, 
the  admitted  evils  of  the  existing  system. 

It  is  insisted  that,  even  if  the  contract  under  consideration  is 
void  for  want  of  conformity  to  the  statute  of  frauds,  a  recovery 
can  still  be  had  upon  an  implied  agreement,  that  the  defendants 
would  continue  to  pay  plaintiff  the  same  salary  which  they  had 

f)aid  him  for  the  year  previous.  Such  might  be  the  case,  per- . 
laps,  in  view  of  plaintiff's  remaining  in  the  service  of  the  de- 
fendants, had  there  been  no  new  contract,  and  had  the  charac- 
ter of  the  services  to  be  performed  remained  unchanged. — Par- 
ker V.  Hollis,  50  Ala.  411.  But  this  presumption  is  destroyed 
by  the  fact,  that  another  contract  is  put  in  evidence,  essentially 
different  from  the  original  one  in  many  of  its  terms  and  condi- 
tions. And  this  new  contract,  although  void  under  the  statute 
of  frauds,  has  been  held  by  this  court  to  be  competent  to 
destroy  the  implication  of  any  intention  to  continue  in  force 
the  old  one. — Crominelin  v.  Thiess  d;  Co.,  31  Ala.  412. 

We  discover  no  error  in  the  ruling  of  the  court  below,  sus- 
taining the  defendants'  demurrer  to  the  evidence  introduced  by. 
the  plaintiff,  and  the  judgment  is  affirmed.   - 


Leliman,  Durr  &  Co.  v.  Ferrell. 

Clai?n  Suit  for  Horse  taksn  under  Execution. 

1.  Act  of  December  8th,  1880  construed;  character  of  lien  thereunder. 
The  act  approved  Dec.  8, 1880  (Acts,  p.  260),  makes  it  unlawful  for  the  owner 
of  certain  named  stock  to  voluntarily  permit  such  stock  to  go  at  larsre  off 
his  premises  in  designated  portions  of  Montgomery  county,  and  proAides 
that  he  shall  be  liable  to  every  person  injure d  for  all  damages  done  by 
the  stock,  when  at  large,  to  fruit  or  shade  trees,  shrubbery  or  crops,  and 
further  provides  that  a  judgment  obtained  for  such  damages  "  shall  be  a 
lien  on  the  stock  causing  such  injury,  in  addition  to  other  lieos  which  an 
execution  on  such  judgment  may  have  according  to  law."  i/ieW,  that 
the  lien  thereby  provided  for  does  not  arise  by  operation  of  law  from  the 
act  done,  or  the  injury  sustained,  but  depends  upon  the  subsequent  re- 
duction of  the  claim  to  judgment. 

2.  Extent  of  lien  thereby  provided. — Such  lien  can  only  be  commensu- 
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jate  with  the  ownership  of  the  person  by  whoise  voluntary  permission  the 
stock  was  at  large ;  and  hence,  it  is  subordinated  to  the  lien  of  a  prior  re- 
corded mortgage,  executed  by  such  owner. 

Appeal  from  Montgomery  Circuit  Court. 

Tried  before  Hon.  James  E.  Cobb. 

The  nature  of  the  case,  and  the  facts  disclosed  bj  the  evi- 
dence are  sufficiently  stated  in  the  opinion.  At  the  written  re- 
quest of  the  plaintiff,  Ferrell,  the  court  charged  the  jury  that 
if  they  believed  all  the  evidence,  they  must  tind  the  issue  in 
favor  of  the  plaintiff,  and  the  horse  in  controversy  liable  to  the 
satisfaction  of  his  execution.  To  this  charge  the  claimants, 
Lehman,  Durr  &  Co.,  excepted,  and  here  assign  the  same  as 
error, 

E.  P.  MoRRissETT,  and  Clopton,  Herbert  &  Chambers,  for 
appellants. 

J.  M.  Falkner,  contra. 

STONE,  J — The  single  question  raised  by  the  record,  and 
to  vehich  tiie  arguments  of  counsel  are  directed,  is,  whether  or 
not  the  lien  given  by  the  act  of  1880-81,  approved  December 
8th,  1880  (Acts  1880-81,  p.  260),  entitled  "  An  act  toprohibit 
the  owner  of  any  horse,  mule,  ass,  cow,  hog,  sheep,  or  goat, 
from  allowing  any  such  animal  to  go  at  large  off  the  premises 
of  such  owner  in  Montgomery  county,  except  certain  portions 
enumerated  and  defined  herein,  and  to  prescribe  a  rule  of  dam- 
ages, and  rules  of  practice  in  cases  arising  under  this  act,"  is 
superior  to,  and  overrides  the  lien  of  a  mortgagee,  under  a  pri- 
or recorded  mortfii;age. 

The  appellee,  Ferrell,  brought  suit  before  a  notary  with  just- 
ice powers,  for  damage  done  by  the  stock  of  one  Ballard,  A 
judgment  was  rendered  by  the  notary  in  favor  of  the  plaintiff, 
the  concluding  sentence  Qf  which  is  in  these  words:  "And  a 
lien  is  hereby  created  by  statute  upon  the  stock  doing  such 
damage."  The  appellants  then  interposed  a  claim  to  the  prop- 
erty, a  horse,  upon  which  the  execution  was  levied,  which  claim 
was  not  sustained  by  the  notary,  and  an  appeal  was  taken  to  the 
Circuit  Court.  In  the  Circuit  Court  an  issue  was  made  up  between 
the  plaintiff'  in  execution,  and  the  claimants,  appellants  here. 
The  plaintiff  in  execution  made  proof  of  the  fact  that  the  horse 
upon  which  the  execution  was  levied,  was  the  identical  animal 
which  committed  the  trespass  complained  of,  and  for  which 
judgment  was  rendered  by  the  notary  under  section  1  of  the 
above  mentioned  act.  The  claimants  proved  that  said  Ballard 
was  indebted  to  them  on  February  16th,  1881,  and  on  that  day, 
which  was  prior  to  the  damage  complained  of,  he  executed  to  them 
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a  mortgage  upon  the  horse  upon  which  the  execution  was  lev- 
ied, together  with  other  property ;  that  the  mortgage  was  duly 
recorded,  and  has  never  been  paid. 

The  first  section  of  the  act  declares :  "  That  from  and  after 
the  passage  of  this  act,  it  shall  not  be  lawful  for  the  owner  of 
any  horse,  mule,  ass,  cow,  hog,  sheep,  or  goat,  in  that  part  of 
the  county  of  Montgomery  as  hereinafter  set  forth,  voluntarily 
to  permit  any  such  animal  to  go  at  large  off  the  premises  of 
/  such  owner,  and  the  owner  of  any  such  animal,  so  permitted  to 
go  at  large,  shall  be  liable  to  any  party  injured  thereby  for  all 
damages  done  to  the  fruit  or  shade  trees,  or  ornamental  shrub- 
bery, or  crops,  of  any  person  or  persons,  to  be  recovered  before 
any  court  of  competent  jurisdiction  ;  and  the  judgment  of  the 
court,  when  against  the  owner  of  any  such  stock  so  depredat- 
ing, shall  be  a  lien  on  the  stock  causing  such  injury,  in  addition 
to  other  liens  which  an  execution  issued  on  such  judgment  may 
have,  according  to  law." 

It  will  be  observed  that  the  statute  gives  no  lien,  attaching 
upon  the  commission  of  the  trespass,  nor  upon  the  injury  sus- 
tained by  the  person  upon  whose  property  the  trespass  is  com- 
mitted. The  lien  does  not  arise  by  operation  of  law  from  the 
act  done,  or  the  injury  sustained,  but  depends  for  its  ascertain- 
ment upon  the  subsequent  reduction  of  the  claim  to  judgment; 
when,  in  the  language  of  the  statute,  "  the  judgment  of  the 
court,  when  against  the  owner  of  any  such  stock  so  depredat- 
ing, shall  be  a  lien  upon  the  stock  causing  such  injury."  Can 
the  lien  of  a  judgment  be  superior  to  that  of  a  prior  recorded 
mortgage  ? 

Before  the  Code  of  1852,  there  was  a  lien  upon  the  lands  of 
the  defendant  from  the  rendition  of  the  judgment. — Morris  v. 
Ellis,  3  Ala.  560;  Camjjhell  v.  Spence,  4  Ala.  543;  Daily  v. 
Burhe,  28  Ala.  328.  Under  this  law  it  was  held  that  "the  lien 
of  the  judgment  must  necessarily  be  subject  to  the  equities  al- 
ready existing  over  the  property." — Goster  v.  BanT\%  24  Ala.  37. 
Mr.  Freeman  in  his  work  on  Judgments,  in  discussing  the  lien 
of  judgments,  uses  this  language:  "Whenever  a  lien  attaches 
to  any  parcel  of  property,  it  becomes  a  charge  upon  the  precise 
interest  which  the  judgment  debtor  has,  and  no  other.  The 
apparent  interest  of  the  debtor  can  neither  extend  nor  restrict 
the  operation  of  the  lien,  so  that  it  shall  incumber  any  greater 
or  less  interest  than  the  debtor  in  fact  possesses. — Freeman  on 
Judg.  §  356 ;  Wallis  v.  Moody,  65  N.  C.  599 ;  O'Eourke  v. 
O'Connor,  39  Cal.  442;  Chtirchillv.  Morse,  23  Iowa,  229 ;  Fil- 
ley  V.  Duncan,  1  Wool  worth  (Neb.),  134. 

The  language  of  the  statute  must  exert  a  controlling  influence 
in  its  interpretation.  "Voluntarily  to  permit  any  such  animal 
to  go  at  large  off  the  premises  of  such  owner,"  is  the  language 
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employed  by  the  legislature.  That  is  the  offense  against  good 
neighborhood,  which  the  statute  was  intended  to  prevent  or 
deter,  by  the  imposition  of  damages,  and  by  giving  a  lien  not 
conferred  by  the  general  law.  This  marked  privilege,  given 
as  a  means  of  enforcing  such  recoveries,  evidently  owes  its 
birth  and  existence  to  the  disregard  of  social  duty,  shown  by 
voluntarily  permitting  the  injury  to  be  done.  Damage  done 
by  stock  going  at  large,  without  more,  does  not  entitle  the  party 
injured  to  maintain  the  action  and  enforce  the  lien.  To  incur 
the  penalty,  the  damage  must  be  done  by  a  horse,  mule,  etc., 
which  the  owner  voluntarily  permits  to  go  at  large  off  his  prem- 
ises. 

The  foregoing  being  the  proper  necessary  interpretation  of 
the  statute,  we  think  the  lien  the  statute  gives  on  the  stock  do- 
ing the  damage,  can  only  be  commensurate  with  the  ownership 
of  the  person,  by  wdiose  voluntary  permission  the  stock  runs  at 
large. 

Ballard  was  the  person  sued,  by  whose  voluntary  permission 
it  is  charged  the  horse  was  at  large.  The  lien  can  only  extend 
to  such  title  and  interest  as  he  was  the  owner  of. 

From  what  we  have  said  above,  it  follows  that  the  judgment 
of  the  Circuit  Court  must  be  reversed,  and  the  cause  remanded. 


Betancourt  v.  Eberlin,  Adm'r. 

Scire  Facias  to  revive  Judgment. 

1.  Trial  of  issues  of  fact  by  the  court;  special  finding,  when  open  for 
review  in  appellate  court. — Where,  by  agreement  of  parties,  a  jury  is 
waived  in  a  civil  case,  and  the  issues  of  fact  are  tried  and  determined 
by  the  court  under  the  statute  (Code,  §§  3029-31),  and,  at  the  request  of 
one  of  the  parties,  the  court  makes  a  special  finding,  the  sufficiency  of 
such  finding  is  open  for  review  on  appeal  to  this  court. 

2.  Same;  what  necessary  to  support  special  finding. — Like  a  special 
verdict,  such  special  finding  can  not  be  aided  by  intendment,  or  by  refer- 
ence to  extrinsic  facts,  but  it  must  directly  and  affirmatively  find  every 
fact  in  issue,  essential  to  the  right  of  recovery,  or  judgment  upon  it  can 
not  be  pronounced ;  but  it  must  be  confined  and  be  responsive  to  the 
issue  ;  and  so  far  as  it  may  pass  beyond  the  issue  and  find  facts  either 
confessed  or  not  denied,  it  is  pro  tanto  impertinent  and  bad. 

3.  Same;  when  fact  not  in  issue  need  not  be  found. — Hence,  where,  in 
a  proceeding  by  scire  facias  to  revive  a  judgment  after  the  lapse  of  ten 
years  without  the  issue  of  an  execution,  a  special  finding  was  made  by 
the  court,  in  the  absence  of  a  plea  of  payment  or  an  issue  touching  the 
satisfaction  of  the  judgment,  such  finding  is  not  insufficient  because  it 
fails  to  find  that  the  judgment  had  not  been  satisfied,  although,  under 
the  statute,  the  judgment  must  be  presumed  to  be  satisfied,  and  the 
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burden  of  proving  that  it  was  not,  is  thereby  made  to  rest  upon  the  party 
seeking  to  revive. 

4.  /Scire  facias;  can  not  he  defended  for  errors  behind  the  judgment. — A 
scire  facias  to  revive  a  judgment  can  not  be  defended  because  of  matters 
going  behind  the  judgment,  or  of  errors  in  the  course  of  proceedings 
leading  to  its  rendition ;  and  hence,  the  failure  to  file  a  complaint  in  a 
suit  commenced  by  an  attachment,  although  an  irregularity  for  which, 
on  appeal,  a  judgment  by  default  would  be  reversed,  is  no  defense  to  a 
proceeding  by  scire  facias  to  revive  the  judgment  recovered  in  that  suit. 

5.  Complaint  in  attachment  suit;  evidence  of  filing. — While  the  en- 
dorsement of  the  fact  of  filing  a  complaint  in  an  attachment  suit  by  the 
clerk  is  conclusive  evidence  that  it  was  filed,  at  any  time  after  judgment, 
it  is  not,  either  before  or  after  judgment,  the  exclutive  evidence  of  that 
fact ;  but  when  the  complaint  is  found  with  the  original  file  of  the  pa- 
pers in  the  cause,  from  which  it  must  be  transcribed  when  the  final 
record  is  made  up,  forming  part  of  it,  and  there  is  no  countervailing 
proof,  the  fact  of  filing  is  satisfactorily  shown. 

6.  .Tudgment  against  garnishee;  what  errors  thereby  cured. — The  ap- 
pearance and  answer  of  a  garnishee,  without  objection,  cures  whateverof 
defect  or  irregularity  there  may  have  been  in  the  writ  or  summons,  and 
the  judgment  thereafter  rendered  is  conclusive  upon  him. 

7.  Levy  of  attachment  by  service  of  garnishment;  effect  of;  irregu- 
larities in  garnishment  can  not  affect  validity  of  judgment. — In  attach- 
ment jurisdiction  may  be  acquired  by  service  of  garnishment  on  de- 
fendant's debtor,  which  will  be  as  full  and  complete  as  could  have  been 
acquired  by  a  levy  of  the  attachment  on  real  estate,  or  on  ^^sible,  tan- 
gible chattels,  capable  of  manual  seizure ;  and  the  garnishment  being 
merely  incidental  and  auxiliary  to  the  attachment,  errors  intervening 
therein  can  not  afiect  the  validity  of  the  judgment  rendered  against  the 
defendant. 

8.  Attachment;  a  personal  proceeding. — A  suit  commenced  by  attach- 
ment is  not  a  proceeding  in  rem,  but  is  personal  against  the  defendant; 
and  the  judgment  therein  authorized  is  not  merely  one  of  condemnation 
of  the  property  attached,  but  is  personal  and  general,  as  in  a  suit  com- 
menced by  summons  and  complaint. 

9.  Notice  essential  to  judicial  proceedings  operating  upon  parties  per- 
sonally.— While  notice  is  an  essential  element  of  all  judicial  proceedings 
which  are  to  operate  upon  parties  personally,  and  can  not  be  dispensed 
with  by  legislative  enactment,  such  notice  need  not  be  personal ;  it  is 
enough ,  if  it  is  fairly  and  reasonably  probable  that  the  notice  prescribed 
by  the  legislature  will  apprise  the  party  proceeded  against  of  the  pen- 
dency of  the  suit,  and  of  the  consequent  necessity  for  his  appearance  to 
make  defense,  if  he  is  unwilling  to  submit  to  judgment. 

10.  Statutes  authorizing  judgments  in  attachment  suits  without  personal 
notice  valid. — Hence,  the  statutes  of  this  State,  as  they  formerly  existed; 
authorizing  personal  judgments  against  defendants  in  suits  commenced 
by  attachment,  without  other  notice  than  the  levy  of  the  attachment  on 
the  property  or  effects  of  the  defendant  gave,  were  consistent  with  the 
constitution ;  and  judgments  rendered  therein,  as  between  citizens  of, 
and  as  to  property  found  in,  this  State,  were  of  the  same  force  and  efiect, 
when  drawn  in  question  collaterally,  as  if  they  had  been  rendered  on 
personal  ser\'ice. 

Appeal  from  City  Court  of  Mobile. 

Tried  before  Hon.  O.  J.  Se^oies. 

Soire  facias  by  George  Eberlin,  as  the  administrator  of  the 
estate  of  M.  D.  Eslava,  deceased,  against  Manuel  Betancourt, 
commenced  on  13th  March,  1882,  for  the  purpose  of  reviving 
a  judgment  which  the  said  decedent  recovered  against  Betan- 
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court  in  said  court  on  13th  April,  1868,  a  part  of  which  was 
averred  to  be  unsatisfied ;  and  of  having  an  execution  issued 
for  the  collection  thereof.  The  defendant  resisted  the  revival 
of  the  judgment  and  issue  of  execution  on  the  following 
grounds :  (1)  "  It  appears  of  record  in  said  cause  that  said  City 
Court  had  no  jurisdiction  of  said  cause,  because  no  complaint 
was  ever  filed  therein."  (2)  "  Defendant  further  says  that  it 
appears  of  record  that  said  court  did  not  have  any  jurisdiction 
to  render  a  judgment  for  any  sum  beyond  the  value  of  the 
property  garnisheed,  because  defendant  was  not  served  with  any 
notice  of  said  proceedings,  and  did  not  appear  therein." 
(3)  "  Because  it  appears  of  record  in  said  cause,  that  no  execu- 
tion could  be  issued  against  defendant  upon  said  judgment,  no 
notice  of  the  proceedings  upon  which  said  judgment  was 
rendered  having  been  served  upon  him,  and  he  not  having  ap- 
peared therein."  By  agreement  of  parties,  a  jury  was  waived, 
and  the  issues  of  fact  were  tried  and  determined  by  the  court, 
without  the  intervention  of  a  jury,  under  §§  3029-31  of  the 
Code  ;  the  court,  at  the  request  of  the  defendant,  making  "a 
special  finding  of  the  facts  at  issue  between  the  parties." 

This  finding  was,  in  substance,  that  the  suit  in  which  the 
judgment  sought  to  be  revived  was  recovered,  was  commenced 
on  11th  November,  1865,  by  attachment  sued  out  of  said  court 
by  the  said  Eslava  against  the  defendant,  on  the  ground  that 
the  defendant  had  money  or  effects  liable  to  satisfy  his  debts, 
which  he  fraudulently  withheld ;  that  this  attachment  was 
levied  by  service  of  "  a  summons  of  garnishment  in  attach- 
ment," or.  John  J.  Lazo  and  John  Guizon ;  that  on  1st  De- 
cember, 1865,  one  John  B.  Guizon  filed  an  answer,  under  oath, 
purporting  to  be  the  answer  of  J.  J,  Lazo  &  Co.,  "garnishees 
in  this  cause,"  to  said  garnishment,  in  which  he  describes  him- 
self as  a  member  of  said  firm,  and  in  which  an  indebtedness  of 
$340  is  admitted;  that  a  subsequent  answer  was  afterwards 
filed  by  one  Peres,  recited  to  be  a  member  of  the  firm  of  J.  J. 
Lazo  &  Co.,  in  which  a  notice  was  given  that  a  third  party  liv- 
ing in  Louisiana  claimed  to  be  the  owner  "  of  the  fund  pre- 
viously answered  to  be  due  by  said  Lazo  &  Co.  to  Manuel 
Betancourt ;"  but  that  this  answer  has  no  endorsement  thereon, 
showing  that  it  had  been  filed.  The  court  further  found,  in 
substance,  that  the  claim  to  the  fund  suggested  in  the  answer 
was  never  prosecuted,  though  notice  was  duly  given  ;  that  a  com'T^ 
plaint  was  found  among  the  papers  in  the  orignal  cause,  but-*' 
that  it  had  no  endorsement  thereon,  indicating  that  it  had  been 
filed ;  and  that  at  the  March  term,  1868,  judgment  was  ren- 
dered on  verdict  for  the  plaintiff  against  the  defendant  for 
$600.05,  and  th^  judgment-entry  is  made  a  part  of  the  finding. 
This  entry  recites  that  the  attachment  "was  levied  on  property 
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of  tlie  defendant  in  the  hands  of  J.  J.  Lazo  &  Co."  It  is  fur- 
ther found  that  a  judgment  against  the  garnishees  on  their  answer, 
for  the  amount  admitted  therein,  was  subsequently  and  on  the 
same  day  rendered  against  the  garnishees;  that  no  executions 
were  issued  on  either  of  said  judgments,  but  that  the  garnishees 
paid  $280,  which  was  credited  on  the  judgment  against  the  de- 
fendant ;  that  "  no  levy  of  said  attachment  was  made  other  than 
by  serving  said  summons  of  garnishment  upon  said  John  J. 
Lazo  and  John  Guizon,  as  shown  above;  and  that  no  personal 
service  of  any  of  said  proceedings  was  made  upon  the  defend- 
ant ;  that  no  personal  notice  of  said  proceedings  was  ever  given 
to  said  defendant,  and  that  no  notice  of  any  kind,  except  such 
as  the  law  may  infer  from  the  facts  hereinbefore  found,  was 
ever  given  to  defendant;  and  that  the  defendant  did  not  appear 
in  said  cause,  either  in  person  or  by  attorney." 

Upon  this  finding  the  court  revived  the  judgment,  and  or- 
dered execution  to  issue  for  its  satisfaction.  The  defendant  ex- 
cepted to  "the  sufficiency  of  the  facts  found  to  support  the 
judgment ;"  and  he  here  assigns  as  error  the  finding  of  the 
court  and  the  judgment  rendered  thereon. 

J.  L.  &  G.  L.  Smith,  for  appellant,  cited  Code  of  1876, 
§  3174;  Cooley  on  Con.  Lim.  pp.  398,  402-4;  Shapard 
V.  LightfooU  56  Ala.  506 ;  Moore  v.  Burns  (&  Co.,  60  Ala.  269 ; 
Zittle  V.  Fitts,  33  Ala.  343;  Calhoun  v.  Fletcher,  63  Ala. 
584 ;  Zeiqler  v.  S.  c&  JV.  R.  B.  Co.,  58  Ala.  599 ;  Wilhurn  c& 
Co.  V.  itcCalley,  63  Ala.  443;  Mead  v.  Zarkim,  66  Ala.  87; 
Comer  v.  Jackson,  50  Ala.  385 ;  Broion  v.  Wheeler,  3  Ala. 
389 ;  Cooper  v.  Reynolds,  10  Wall.  315 ;  Drake  on  Att.  §  5 ; 
Pennoyer  v.  J^eff,  5  Otto,  714;  Kilhunn  v.  Woodworthy 
5  John.  40;  Letondal  v.  Huguenin,  26  Ala.  552. 

P.  Hamilton  and  S.  P.  Gaillard,  contra,  cited  26  Ala.  552 ; 
43  Miss.  161 ;  6  Ir.  (N.  C^  448 ;  4  Sneed,  196 ;  2  S.  &  M.  593 ; 
ZeigUr  v.  S.  &  N.  R.  R.  Co.,  58  Ala.  599 ;  Jlohe  v.  Hen- 
derson, 4  Dev.  (Law)  16 ;  Dorman  v.  State,  34  Ala.  231 ; 
3  Kern.  391 ;  15  N".  Y.  303 ;  Story  on  Con.  §  1943 ;  63  Ala. 
436;  Cooley  on  Con.  Lim.  (4th  Ed.)  437;  Taylor  v.  Woods, 
52  Ala.  477 ',  S.  c&  ]}^.  R.  R.  Co.  v.  Morris,  65  Ala.  193 ;  Sadler 
V.  Langham,  34  Ala.  311 ;  Norman  v.  Heist,  5  W.  &  S.  (Pa.), 
171;  104  U.  S.  78;  Ih.  783. 

BRICKELL,  C.  J. — Prior  to  the  enactment  of  the  present 
statute,  if  it  was  not  the  duty  of  the  court  to  try  and  determine 
the  facts,  if  in  the  regular  and  usual  course  of  procedure  they 
should  have  been  submitted  to  a  jury  for  determination,  and 
the  parties  waiving  the  intervention  of  a  jury,  submitted  them 
Vol.  lxxi. 
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for  decision  to  the  court,  the  decision  was  not  examinable  on 
error — it  was  final  and  conclusive. — Etheridge  v.  Malempre, 
18  Ala.  565 ;  Barnes  v.  Mayor,  19  Ala.  707 ;  Bolt  v.  McCoy, 
20  Ala.  578;  DeVendell  v.  Hamilton,  27  Ala.  156;  Stein 
V.  Jackson,  31  Ala.  24.  Parties  are  authorized  by  the  statute, 
in  civil  cases  in  courts  of  common  law  jurisdiction,  to  waive 
the  intervention  of  a  jury  and  submit  the  issue  of  fact  the 
case  may  involve  to  trial  and  determination  by  the  court.  The 
finding  of  facts  may  be  general  or  special  at  the  discretion  of 
the  court,  unless  one  of  the  parties  should  request  a  special 
finding.  Whether  the  finding  is  general  or  special,  it  has  the 
same  effect  as  the  verdict  of  a  jury,  and  if  special,  its  suffi- 
ciency to  support  the  judgment  is  open  for  review  in  an  ap- 
pellate court.—Code  of  1876,  §§  3029-31.  When  the  finding 
is  special,  the  statute  operates  to  open  for  examination  the  sufli- 
ciency  of  the  facts  as  found  to  support  the  judgment,  and 
casts  upon  an  appellate  court  the  duty  of  reviewing  and  exam- 
ining the  decision  of  the  primary  court  upon  them.  The  find- 
ing in  the  present  case  was  special,  on  the  request  of  the  ap- 
pellant, the  defendant  in  the  court  below,  and  whether  the 
facts  as  found,  reduced  to  writing  and  entered  on  the  minutes, 
will  support  the  judgment  rendered,  must  be  inquired  into  and 
determined. 

The  insufiiciency  of  the  special  finding  is  questioned  first, 
because  it  is  silent  as  to  the  satisfaction  of  the  judgment 
sought  to  be  revived.  Assimilating  the  special  finding  to  a 
special  verdict  of  a  jury,  we  incline  to  the  opinion  that  the 
objection  would  be  well  taken,  if  the  satisfaction  of  the  judg- 
ment had  been  an  issue  of  fact  submitted  for  the  decision  of 
the  court.  A  special  verdict  must  find  directly  and  affirma- 
tively every  fact  in  issue  essential  to  the  right  of  recovery,  or 
judgment  upon  it  can  not  be  pronounced  ;  it  can  not  be  aided 
by  intendment  or  by  reference  to  extrinsic  facts.  But  the  ver- 
dict of  a  jury,  whether  it  is  general  or  special,  must  be  con- 
fined and  responsive  to  the  issue.  So  far  as  it  may  pass  beyond 
the  issue  and  find  facts  either  confessed  or  not  denied,  it  is  im- 
pertinent and  bad  pro  tanto. — 10  Bac.  Ab.  353 ;  Lee  v.  Camp- 
hell,  4  Port.  198 ;  Sewall  v.  Glldden,  1  Ala.  52.  The  issues 
of  fact  in  the  case  were  presented  by  special  pleas,  but  no  one 
of  them  was  directed  to,  or  involved  the  inquiry  whether  the 
judgment  was  satisfied  or  unsatisfied.  The  statute  declares 
that  if  ten  years  elapse  without  the  issue  of  execution,  a  judg- 
ment must  be  presumed  satisfied,  and  the  burden  of  proving 
that  it  is  not,  that  it  remains  unpaid,  rests  upon  the  party  seek- 
ing its  revival. — Code  of  1876,  §  3174.  If  there  had  been  a 
plea  of  payment,  or  any  issue  touching  the  satisfaction  of  the 
judgment,  the  points  argued  by  counsel  would  arise.  But  in 
30 
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the  absence  of  such  issue,  the  court  could  not  determine  or 
pass  upon  tlie  fact  of  satisfaction.  It  was  proper  to  observe, 
in  reference  to  the  fact,  the  silence  which  the  parties  had  ob- 
served, y 

The  first  plea  assails  the  jurisdiction  of  the  court  to  render 
the  judgment  of  which  revival  is  sought,  upon  the  ground 
that  a  complaint  was  not  filed  in  the  original  action.  The  plea 
is  upon  its  face  bad.  If  the  fact  is,  that  in  the  original  suit  the 
court  proceeded  to  final  judgment  without  requiring  the 
plaintiff  to  file  a  complaint,  a  statement  in  writing  of  the  cause 
of  action,  standing  in  our  practice  in  lieu  of  a  declaration  at 
common  law,  it  was  mere  irregularity,  for  which  on  error  a 
judgment  by  default  would  be  reversed.  But  it  was  mere  ir- 
regularity, not  affecting  the  validity  of  the  judgment  when 
collaterally  assailed.  A  scire  facias  for  the  revival  of  a  judg- 
ment can  not  be  defended  because  of  matters  going  behind  the 
judgment,  or  of  errors  in  the  course  of  proceedings  leading  to 
its  rendition.  If  the  court  had  jurisdiction,  the  judgment  im- 
ports absolute  verity.  -Miller  v.  Shackelford^  16  Ala.  95 ; 
Duncan  v.  Hargrove,  22  Ala.  150.  Whether,  if  the  facts  found 
specially  would  not  support  the  conclusion  of  the  City  Court, 
that  a  complaint  was  filed  in  the  original  action^the  judgment, 
if  in  other  respects  correct,  would  be  disturbed,  we  need  not 
decide.  The  conclusion  of  the  City  Court  is  manifestly  right 
and  i)roper.  The  want  of  endorsement  upon  the  complaint  by 
the  clerk  of  the  fact  of  its  filing  is  a  clerical  omission.  Such 
an  endorsement  would  have  been  conclusive  evidence  of  the 
fact  of  filing,  at  any  time  after  the  proceedings  had  ripened 
into  judgment.  But  it  is  not,  before  or  after  judgment,  the 
exclusive  evidence  of  the  fact.  When  there  is  no  countervail- 
ing evidence,  and  the  complaint  is  found  with  the  original  file 
of  the  papers  in  the  cause,  from  which  it  must  be  transcribed 
when  the  final  record  is  made  up,  forming  part  of  it,  the  fact 
of  filing  is  shown  satisfactorily. 

It  may  appear  that  the  garnishment  was  irregular,  that  it  did 
not  with  certainty  set  out  the  names  of  the  garnishees,  or 
properly  describe  them  as  partners,  and  for  this  reason,  on 
timely  application,  would  have  been  quashed  at  their  instance. 
But  in  obedience  to  it,  they  appeared  and  answered,  admitting 
an  indebtedness  to  the  defendant  in  attachment.  The  appear- 
ance and  answer,  without  objection,  cured  whatever  of  defect  or 
irregularity  there  may  have  been  in  the  writ  or  summons  of 
garnishment.  The  appearance  of  a  party,  without  objection, 
is  a  waiver  of  defects  or  irregularity  in  the  process  issuing  to 
him,  and  the  judgment  thereafter  rendered  is  conclusive  upon 
him.  The  proceeding  was  merely  incidental  and  auxiliary  to 
the  proceedings  and  judgment  against  the  defendant  in  attach- 
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ment,  and  errors  intervening  in  the  proceeding  can  not  affect 
the  validity  of  the  judgment  rendered  against  the  defendant. 
Jurisdiction  was  acquired  by  the  service  of  the  garnishment, 
as  full  and  complete  as  could  have  been  acquired  by  a  levy  of 
the  attachment  on  real  estate,  or  on  visible,  tangible  chattels, 
capable  of  manual  seizure. — Code  of  1876,  §  3268 ;  Thompson 
V.  Allen,  4  St.  &  Port.  184;  TilUnghast  v.  Johnson,  5  Ala. 
514;  Cleaveland  v.  State,  34  Ala.  254.  It  is  an  elementary 
principle,  that  a  judgment  rendered  by  a  court  having  juris- 
diction, not  drawn  in  question  on  error,  is  final  and  conclusive 
between  the  parties  and  their  privies,  though  the  record  may 
abound  with  errors  or  irregularities. 

The  proceeding  by  attachment  is  not,  as  is  insisted  by  the 
appellant,  a  proceeding  in  rem  ^  nor  is  it  a  mere  judgment  on 
condemnation  of  the  thing  attached  the  court  is  authorized  to 
render.  The  suit  is  personal  against  the  defendant,  against 
him,  not  against  the  res^  the  complaint  is  filed  in  the  same  form, 
with  the  same  and  no  other  averments  than  are  sustained  when 
he  has  been  personally  served  with  summons  to  appear  and  an- 
swer; and  the  suit  is  subject  to  suspension  or  abatement  because 
of  intervening  personal  disabilities.  The  attachment,  if  the  lead- 
ing, is  essentially  original  process ;  the  commencement  of  suit 
is  reckoned  from  its  levy,  and,  while  pending,  it  may  be  pleaded 
in  abatement  of  a  subsequent  suit  for  the  same  cause  of  action. 
Dean  v.  Mdssey,  7  Ala.  601.  The  judgment  rendered  is  per- 
sonal and  general,  that  the  plaintiff  have  and  recover  of  the  de- 
fendant. There  has  been  in  practice  no  distinction  observed, 
nor  do  the  statutes  contemplate  or  require  that  the  distinction 
should  be  observed,  in  the  form  of  judgment  rendered  in  suit 
commenced  by  attachment  and  in  a  suit  commenced  by  sum- 
mons. At  his  election,  the  plaintiff'  may  sue  out  upon  the 
judgment  a  venditioni  exponas  for  the  sale  of  the  property  at- 
tached, or  a  fieri  facias  which  may  be  levied  on  that  property, 
or  on  any  other  effects  of  the  defendant. —  Garey  v.  Hines, 
8  Ala.  837.  It  is  apparent  the  statutes  intend  an  attachment, 
when  the  original  process,  shall  serve  a  double  purpose,  first, 
'giving  notice  to  the  defendant,  affording  him  the  opportunity 
to  appear  and  defend  ;  secondly,  the  creation  of  a  lien  upon  the 
thing  attached,  furnishing  security  to  the  plaintiff,  if  he  suc- 
ceeds in  obtaining  judgment.  The  judgment  rendered  origi- 
nally is  in  the  form  of,  and  has  the  same  legal  effect  as,  the  judg- 
ments which  it  has  been  the  practice  of  the  courts  to  render  in 
suits  commenced  by  attachment,  and  is  not  void  or  irregular. 

It  is  further  insisted  by  the  counsel  for  the  appellant,  that 
the  City  Court  was  without  jurisdiction  to  render  the  original 
judgment — that  it  is  coram  non  judice,  because  rendered  with- 
out personal  notice  to  the  defendant,  or  notice  otherwise  than  by 
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the  service  of  the  garnishment.  Tliis  proposition  is  near  akin 
to  that  we  have  just  considered.  A  judgment  or  decree  is  not 
obligatory,  unless  the  court  rendering  it  has  jurisdiction  of  the 
subject-matter,  and  of  the  parties  to  be  bound  or  affected.  No- 
tice is  an  essential  element  of  all  judicial  proceedings  which 
are  to  operate  upon  parties  personally. — McCurry  v.  Hooper, 
12  Ala.  823 ;  Eslava  v.  Zepretre,  21  Ala.  504.  It  can  not  be 
doubted  that  it  is  within  the  scope  of  legislative  power  to  pre- 
scribe the  mode  of  bringing  parties  before  the  courts  of  the 
State — the  mode  of  giving  notice  to  them  of  the  pendency  of 
judicial  proceedings  in  which  they  may  have  rights  and  interests 
involved.  Whatever  may  be  the  extra-territorial  operation  of 
such  regulations,  though  they  may  not  be  operative  as  to  the 
citizens  of  other  States,  yQt,  they  are  binding  upon  the  citizens 
of  the  State  in  which  they  are  enacted,  and  aifect  all  property 
found  within  its  jurisdiction.  Notice  can  not  be  dispensed 
with  by  legislative  enactment.  A  statute  which  would  author- 
ize a  judgment  or  decree  upon  proceedings  purely  ex  parte, 
would  be  violative  of  the  constitution  and  void.  But  it  is  quite 
a  mistake  to  suppose  the  notice  must  of  necessity  be  personal, 
given  by  the  personal  service  of  process  citing  the  party  to  ap- 
pear and  defend.  It  is  enough,  if  it  is  fairly  and  reasonably 
probable  that  the  notice  prescribed  will  apprise  the  party  pro- 
ceeded against  of  the  pendency  of  the  suit,  and  of  the  conse- 
quent necessity  for  his  appearance  to  make  defense,  if  he  is  un- 
willing to  submit  to  judgment. — Empire  City  Bank,  18  N.  Y. 
215.  There  are  many  exceptional  cases,  in  which  a  species  of 
notice  denominated  constructive,  as  distinguished  from  actual 
notice,  the  notice  given  by  personal  service  of  process,  is  au- 
thorized by  statute.  In  these  cases,  there  would  be  indefinite 
delays  in  the  administration  of  justice,  the  equivalent  of  a  de- 
nial of  justice,  if  some  other  mode  of  notice  than  the  personal 
service  of  process  was  not  authorized.  In  these  cases,  the  leg- 
islative power  must  elect  between  the  evils  of  delaying,  or  deny- 
ing, or  embarrassing  the  administration  of  justice,  and  the  op- 
posite evils  of  the  probability  or  possibility  of  a  judgment  or 
decree  rendered  upon  an  ex  parte  hearing.  The  requirements' 
of  the  constitution  are  satisfied,  if  the  mode  of  notice  prescribed 
is  adapted  to  inform  the  parties  to  be  affected  of  the  pendency 
of  the  proceedings,  giving  them  opportunity  to  appear  and  de- 
fend. » 

From  the  earliest  existence  of  organized  government  here 
to  the  present  time,  we  have  had  statutes  authorizing  the  com- 
mencement of  suits  at  law,  in  particular  cases,  by  attachment  of 
the  property  or  effects  of  the  defendant,  and  their  prosecution 
to  final  judgment,  which  within  the  State  would  bind  the  de- 
fendant personally,  and  wonld  be  of  the  same  effect  and  dignity, 
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as  it  would  liave  been,  if  rendered  upon  the  personal  service  of 
process.  If  the  attachment  was  not  sued  out  because  of  the  resi- 
dence of  the  defendant  without  the  State,  it  is  only  within  the  last 
few  years,  since  the  rendition  of  the  judgment  now  assailed,  that 
any  other  notice  was  required  than  such  as  is  imputable  from 
the  levy  of  the  writ.  The  statutes  have  proceeded  upon  the 
reasonable  and  just  presumption,  that  the  owner  has  actual  or 
constructive  possession  of  his  property  and  rights  or  credits, 
which  can  not  be  disturbed  by  a  seizure  or  levy  of  legal  process, 
without  his  knowledge,  or  without  information  coming  to  him, 
if  he  is  ordinarily  diligent  in  reference  to  his  own  interests. 
The  seizure  or  levy  will  consequently  operate  as  notice  to  him  of 
the  pendency  of  the  suit,  and  aiford  Iiim  full  opportunity  to  ap- 
pear and  defend.  The  validity  of  the  statutes,  and  of  judg- 
ments rendered  in  pursuance  to  them,  has  not  heretofore  been 
questioned,  though  numerous  cases  have  been  before  the  courts 
in  which  the  judgments  rendered  are  nullities,  if  the  statutes 
are  violative  of  the  constitution.  The  case  must  be  clear,  there 
must  be  no  room  for  doubt,  before  a  court  could  now  pronounce 
the  statutes  and  judgments  rendered  under  them  inoperative 
and  void.  We  do  not  doubt  that  the  statutes  are  con- 
sistent with  the  constitution,  and  that  judgments  ren- 
dered in  proceedings  had  under  them,  as  between  our  own 
citizens,  and  as  to  property  found  in  the  State,  are  of  the  same 
force  and  effect,  when  drawn  in  question  collaterally,  as  if  they 
had  been  rendered  upon  personal  service  of  the  most  formal 
process. — Miller  v.  Pennington^  2  Stew.  &  Port.  399 ;  Bigger 
-y.  Hutchings,  Ih.  445. 

We  find  no  error  in  the  record,  and  the  judgment  of  the 
City  Court  must  be  affimed. 


Gayle  t\  Randall. 

Action  on  Promissory  Note. 

1.  Bankruptcy ;  effect  of  on  bankrupt's  property. — A  bankrupt,  by  the 
adjudication  of  bankruptcy,  becomes  incapable  of  enforcing,  in  his  own 
name,  any  property  rights  which  belonged  to  him  at  the  time  of  the  adju- 
dication ;  but  upon  the  appointment  of  an  assignee  by  the  bankrupt 
court,  and  the  execution  and  delivery  of  an  assignment  to  him,  all  the 
property  rights  of  the  bankrupt,  except  such  as  were  specially  excepted 
from  the  operation  of  the  bankrupt  act,  vest  in  the  assignee,  with  the 
exclusive  right  to  sue  for  the  same. 

2.  Same;  effect  of  on  husband's  right  to  sue  for  rents  of  lands  belonging 
to  the  wife's  statutory  separate  estate. — While  "rents  of  lands  belonging  to 
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the  wife,  as  her  statutory  separate  estate,  and  received  by  the  husband 
during  coverture,  are  held  by  him  in  trust,  and  are  not  afiected  by  his 
bankruptcy ;  yet,  the  death  of  the  wife,  intestate,  terminating  the  trust, 
and  creating,  under  the  statute,  a  new  right  in  the  husband,  rents  of 
such  lands,  accruing  thereafter,  become  the  absolute  property  of  the 
husband,  and  the  right  to  collect  them  passes  to  his  assignee  in 
bankruptcy. 

3.  Rent  of  lands;  tvhen  a  part  of  the  freehold. — The  rule  is,  that,  on 
the  death  of  the  owner  of  lands,  rent,  not  then  due,  is  not  a  chose  in  ac- 
tion, hnt  is  a  part  of  the  realty,  and  passes  with  the  reversion  of  the 
freehold,  as  a  mere  incident,  to  those  entitled. 

4.  Bight  of  bankrupt  to  exemption  of  personal  property  can  not  be  as- 
serted in  State  court — A  claim  of  exemption  to  personal  property  by  a 
bankrupt  must  be  asserted  in  the  court  of  bankruptcy ;  and  if  not  as- 
serted and  allowed  by  that  court,  it  can  not  be  afterwards  asserted  in  a 
State  court. 

Appp:al  from  the  City  Court  of  Selma. 

Tried  before  Hou.  Jonathan  Haralson. 

This  was  an  action  by  Reese  D.  Gayle  against  Henry  C. 
Randall  on  a  promissory  note,  made  by  the  defendant  on 
22d  January,  1872,  and  payable  to  the  plaintiff  on  Ist 
December,  1872;  and  was  commenced  on  11th  June,  1879. 
Among  other  defenses  the  defendant  pleaded,  in  su'bstance, 
and  under  oath,  that  after  the  execution  of  the  note  sued 
on,  and  prior  to  the  commencement  of  this  suit,  the 
plaintiff,  on  his  petition,  was  adjudged  a  bankrupt  by  the 
decree  of  the  District  Court  of  the  United  States,  for 
the  Middle  District  of  Alabama,  and  obtained  his  discharge 
as  such  bankrupt ;  and  that  said  note  thereupon  became  the 
property  of  the  plaintiff's  assignee  in  bankruptcy ;  and  that  the 
plaintiff  was  not  the  owner  of  said  note,  nor  had  any  interest 
therein,  at  the  commencement  of  this  suit.  To  this  plea  the 
plaintiff  replied,  among  other  things,  (1)  "  that  although  enti- 
tled to  do  so,  he  did  not  claim,  did  not  have  or  receive,  nor  was 
he  ever  allowed  by  the  assignee  in  bankruptcy,  nor  by  any 
other  person,  nor  otherwise,  his,  nor  any  exemptions,  in  such 
bankruptcy,  to  which  he  was  entitled  as  such  bankrupt,  so  in 
bankruptcy,  under  the  laws  or  the  United  States,  or  of  this 
State;"  and  (2),  in  substance,  that  the  note  sued  on  was  made 
and  delivered  to  the  plaintiff  "in  the  settlement  of  the  de- 
fendant's indebtedness  to  the  plaintiff  of  and  for,  and  the  con- 
sideration of  said  note  was,  the  rents,  income  and  profits"  of 
lands  which  belonged  to  M.  L.  Gayle,  the  plaintiff's  wife  (who 
died  on  11th  December,  1871),  as  her  statutory  separate  estate; 
that  at  the  time  of  her  death  she  was  an  inhabitant  of  Dallas 
county,  in  this  State,  "with  whom  the  plaintiff  then,  and  long 
before  that  time,  lived  as  man  and  wife  in  said  county,  and  so 
received  and  became  entitled  to  said  income,  rents  and  profits 
as  her  husband,  to  maintain  his  said  wife  and  their  four  infant 
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children,  under  the  age  of  fourteen  years,  members  of  their 
said  family,  therewith ;  and  which  said  rents,  income  and  prof- 
its, and  the  right  thereto,  before  the  accrual  of  the  said  indebted- 
ness of  defendant  to  the  plaintiff,  and  thereafter  continuously 
until  and  since  the  making  of  said  promissory  note,  vested  in, 
and  belonged  to  him,  and  still  do  vest  in,  and  belong  to  him, 
the  plaintiff,  as  such  the  then  husband  of  the  said  M.  L. 
Gayle,"  under  the  provisions  of  section  2372  of  the  Revised 
Code.  To  this  replication  the  defendants  interposed  a  demur- 
rer, which  was  sustained  by  the  court.  The  trial  resulted  in  a 
judgment  for  the  defendant,  from  which  the  plaintiff  sued  out 
this  appeal ;  and  he  here  assigns  as  error  the  ruling  of  the  City 
Court  above  noted. 

Reid  &  May,  for  appellant. 

Satterfield  &  Young,  contra. 

(ISTo  briefs  came  to  the  hands  of  the  reporter.) 

SOMERVILLE,  J.— The  note  sued  on  by  the  appellant, 
Gayle,  was  given  for  the  rent  of  land  belonging  to  his  wife's 
statutory  separate  estate.  It  was  dated  January  22d,  1872,  and 
made  payable  to  the  plaintiff  on  the  first  of  December  follow- 
ing after  date.  The  wife,  Mrs.  Gayle,  had  died  in  Decem- 
ber^ 187 ly  prior  to  the  date  of  the  execution  of  the  note.  The 
plaintiff  filed  bis  petition  in  the  United  States  District  Court 
in  March,  1872,  and  was  duly  adjudged  a  bankrupt  under  the 
provisions  of  the  Bankrupt  Law  of  1867.  This  action  was  in- 
stituted in  June,  1879.  There  is  evidence  of  one  or  more  pay- 
ments being  made  on  the  note,  so  as  to  prcA'ent  the  bar  of  the 
statute  of  limitations  from  being  perfected. 

The  main  question  presented  for  consideration  is,  whether, 
under  this  state  of  facts,  the  action  will  properly  lie  in  the 
name  of  the  plaintiff,  his  bankruptcy  being  set  up  by  special 
plea  for  defense. 

On  the  adjudication  of  plaintiflE  as  a  bankrupt,  he  became 
civiliter  mortuus.  He  no  longer  possessed  the  privilege  to  en- 
ter the  courts  as  a  litigant,  so  as  to  enforce  his  individual  and 
personal  property  rights  in  his  own  name,  at  least  so  far  as 
concerned  the  past.  Upon  the  appointment  of  an  assignee  by 
tiie  bankrupt  court,  and  the  execution  and  delivery  of  an  as- 
signment to  him,  all  the  property  rights  of  the  bankrupt,  ex- 
cept such  as  were  specially  excepted  from  the  operation  of  the 
act,  vested  in  the  assignee,  with  the  exclusive  right  to  sue  for 
the  same.— Bankrupt  Law,  1867,  U.  S.  Rev.  St.  §§5047,  5054;. 
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Bump  on  Bank.  (8tli  Ed.)  pp.  473,  52S-9;  Robinson  v.  Denny, 
57  Ala.  492 ;  Boiling  v.  Munchus,  59  Ala,  482. 

The  only  point,  then,  seems  to  be,  as  to  the  interest  which 
the  plaintiff  owned  in  the  rents  of  his  deceased  wife's  property, 
which  are  here  sued  for,  and  evidenced  by  the  note  in  ques- 
tion. It  is  insisted  that  this  is  a  trust,  and  does  not  pass  to  the 
assignee.  If  the  wife  were  living,  there  could  then  be  little  or 
no  doubt  of  the  correctness  of  the  position.  The  rents  and 
profits  of  the  wife's  statutory  separate  estate,  under  our  laws, 
only  pass  to  the  husband  as  her  trustee,  for  the  support  of  the 
family,  and  they  can  not  be  subjected  to  the  payment  of  the 
debts  of  the  husband. — Lee  v.  Tminenhaum,  62  Ala.  501 ;  Code, 
1876,  §  2706.  Such  a  claini  would  be  unaffected  by  the  bank- 
rupt law,  which  provides  that  "no  property  held  by  the  bank- 
rupt in  trust  shall  pass  by  the  assignment." — U.  S.  Rev.  Stat. 
5053 ;  Bump  on  Bank.  (8th  Ed.)  539. 

But  no  trust  of  any  kind  exists  here.  The  decease  of  the 
wife  put  an  end  to  the  trust,  and  created  a  new  right  in  the 
husband.  The  Code  provides,  that  where  a  married  woman, 
having  a  separate  estate,  dies  intestate,  as  tl^^;  presumption  must 
be  here  in  the  absence  of  any  proof  of  a  will,  the  husband,  if 
living,  becomes  entitled  to  the  "  use  of  the  realty  during  his 
life."— Code,  1876,  §  2714.  The  plaintiff,  therefore,  owned  a 
life  estate  in  the  lands  in  question,  and  the  rents  became  abso- 
lutely his  after  the  death  of  Mrs.  Gayle,  which  occurred  in  De- 
cember, 1871.  This  view  is  conclusive  of  the  question  against 
the  appellant. 

It  is  insisted  that  the  pleadings  show  that  the  rents  in  ques- 
tion accrued  prior  to  Mrs.  Gayle's  death,  and  that  this  fact  is 
admitted  by  the  defendants'  demurrer  to  the  second  replication 
of  the  plaintiff.  We  do  not  so  construe  the  replication,  taking 
its  averments,  according  to  a  well  settled  rule,  most  strongly 
against  the  pleader.  Even  if  these  rents  were  for  the  year 
1871,  there  is  nothing  to  show  that  they  fell  due  before  the 
wife's  decease ;  and  the  rule  is,  that  rent,  not  yet  due,  is  not  a 
chose  in  action,  but  is  a  part  of  the  realty,  and  passes  with  the 
reversion  of  the  freehold  to  those  entitled,  as  a  mere  incident. 
Westmoreland  v.  Foster,  60  Ala.  448,  455 ;  English  v.  Key,  39 
Ala.  113;  Willard  on  Real  Est.  &  Conv.  218;  Wright  v.  Will^ 
iams,  5  Cow.  (N.  Y.)  501 ;  Van  WicTden  v.  Paulson.  14  Barb. 
654. 

The  note  in  suit  can  not  be  claimed  as  property  exempted 
for  the  use  of  the  plaintiff,  under  the  operation  of  the  bank- 
rupt law.  The  pleadings  fail  to  show  that  he  asserted  his  claim 
on  the  filing  of  his  petition,  and  had  the  note  set  aside,  and  cer- 
tified as  exempt,  in  accordance  with  the  general  orders  and  pro- 
visions of  the  bankrupt  act.     This  claim  was  within  the  exclu- 
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sive  jurisdiction  of  the  banlirupt  court,  being  a  matter  in  wliicli 
all  the  creditors  were  interested,  and  which  they  had  a  right  to 
controvert.  Hence,  the  State  courts  can  not  allow  it  to  be  de- 
termined, or  adjudged,  by  invoking  their  jurisdiction,  in  any 
form  whatever,  where  the  matter  has  never  been  pronounced  on 
or  settled  by  the  court  of  bankruptcy.  Nor,  when  the  latter  court 
has  settled  the  questions  relating  to  exemption  claims,  will  the 
State  courts  undertake  to  review  its  action  directly  or  collater- 
ally.— Steele  v.  Moody,  53  Ala.  418;  LtimpMn  v.  Eason,  4A 
Ga.  339 ;  Bump  on  Bank.  p.  503  ;  Ih.  858,  Kule  XIX ;  Max- 
well V.  McCune,  37  Tex.  515. 

We  iind  no  error  in  the  rulings  of  the  City  Court,  and  the 
judgment  is  affirmed. 


Teague  v,    Germania  Fire    Insurance 
Company. 

Action  on  Policy  of  Fire  Insurance. 

1.  Fire  insurance  ;  measure  of  recovery  under  provisions  of  policy. — A 
policy  of  fire  insurance  on  a  stock  of  merchandise,  which  was  partially 
destroyed  by  removal  from  a  building  in  which  it  was  exposed  to  loss  by 
fire,  and  on  which  there  was  additional  insurance  in  another  company, 
providing,  (1)  that  "in  case  of  any  other  insurance,  .  .  .  the  assured 
shall  be  entitled  to  recover  of  this  company  no  greater  proportion  of  the 
loss  sustained,  than  the  sum  hereby  insured  bears  to  the  whole  amount 
insured  thereon  ;•'  and  (2)  that  "  when  property  insured  hy  this  company 
is  damaged  by  removal  from  a  building  in  which  it  is  exposed  to  loss  by 
fire,  the  damage  shall  be  borne  by  the  insured  and  insurers,  in  such  pro- 
portion as  the  whole  sum  insured  bears  to  the  whole  value  of  the  prop- 
erty insured," — held,  in  an  action  on  the  policy,  that  the  insurance  com- 
pany thereby  assumed  the  risk,  not  on  any  defined  or  definable  portion  of 
the  stock,  but  on  an  undivided  proportion  of  the  whole  stock,  the  pro- 
portion which  the  sum  of  insurance  bore  to  the  value  of  the  whole  stock ; 
and  that  this  was  the  measure  of  the  plaintiff's  recovery. 

Appeal  from  Butler  Circuit  Court. 

Tried  before  Hon.  John  P.  Hubbard. 

This  was  an  action  by  William  M.  Teague  against  the  !North 
Gernjan  Fire  Insurance  Company,  on  a  policy  of  insurance, 
covering  a  stock  of  merchandise.  There  was  a  judgment  on 
verdict  for  the  plaintiif  for  $237.80,  from  which  he  appealed. 
The  facts  are  sufficiently  stated  in  the  opinion. 

J.  C.  Richardson,  for  appellant. 

Clopton,  Herbert  &  Chambers,  contra. 
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STONE,  J. — The  single  question  presented  in  this  record  is 
as  to  the  measure  of  the  plaintiff's  right  of  recovery.  The  right 
to  maintain  the  action  is  not  denied. 

The  plaintiff  had  a  stock  of  goods  in  store,  partially  covered 
by  insurance.  The  value  of  the  goods  at  the  time  of  the  loss 
was  something  over  $9,000,  They  were  covered  by  two  poli- 
cies of  insurance — one  issued  by  the  ^Etna  Insurance  Company, 
in  the  sum  of  $5,000,  and  the  other  by  the  appellee  insurance 
company,  in  the  sum  of  $2,000.  Total  of  insurance  $7,000 — 
or,  about  7-9ths  of  the  value  of  the  goods.  The  fire  originated 
in  a  store  near  by,  and  thus  imperiled  the  plaintiff's  goods, 
whose  store  it  was  approaching.  The  goods  sustained  damage 
to  a  sum  exceeding  $900,  partly  by  being  burned,  but  chiefly 
in  the  removal.  The  plaintiff  below — appellant  here — c  ntends 
that  inasmuch  as  the  loss  falls  below  the  gross  amount  of  insur- 
ance, he  should  recover  the  full  measure  of  his  loss. 

The  policies  issued  by  each  of  the  companies  in  which  plain- 
tiff had  obtained  his  insurance,  contained  clauses  substantially 
as  follows : 

•'  XII.  .  .  In  case  of  any  other  insurance,  whether  made 
prior  or  subsequent  to  the  date  of  this  policy,  the  assured  shall 
be  entitled  to  recover  of  this  company  no  greater  proportion  of 
the  loss  sustained,  than  the  sum  hereby  insured  bears  to  the 
whole  amount  insured  thereon." 

"  Xyi.  When  property  insured  by  this  company  is  damaged 
by  removal  from  a  building  in  which  it  is  exposed  to  loss  by 
fire,  the  damage  shall  be  borne  by  the  insured  and  insurers,  in 
such  proportion  as  the  whole  sum  insured  bears  to  the  whole 
value  of  the  property  insured." 

The  charge  of  the  court  was,  that  as  to  the  damage  done  by 
the  removal,  the  plaintiff  could  only  recover  in  that  proportion 
which  the  sum  insured  bore  to  the  whole  value  of  the  stock  of 
goods.  In  other  words,  that  when  partial  insurance  was  taken, 
the  insurance  company  assumed  the  risk,  not  on  any  defined 
or  definable  portion  of  the  stock,  but  on  an  undivided  pro- 
portion of  the  whole  stock — the  proportion  which  the  sum 
of  the  ingurance  bore  to  the  value  of  the  whole  stock. 
The  insured  took  the  rest  of  the  risk;  that  is,  he  took  the 
risk  of  that  proportion  of  the  undivided  stock  which  was 
in  excess  of  the  insurance.  He  stood  in  the  relation  of  insurer, 
or  risk-taker  for  that  excess,  to  the  same  extent,  as  the  insur- 
ance company  stood  to  the  proportion  or  percentage  of  the 
goods  which  were  covered  by  the  insurance.  Such  is  the  plain, 
unmistakable  language  of  the  policy,  and  such,  as  we 'under- 
stand it,  is  the  universal  rule  of  adjusting  indemnity,  in  cases 
of  partial  damage  to  merchandise,  partially  covered  by  insur- 
ance.    To  hold  otherwise,  would  not  only  be  to  ignore  clause 
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XVI  of  the  policy,  but  would  lead  to  the  following  result :  One 
partially  insured,  paying  a  smaller  premium,  and  suffering  a 
partial  damage,  just  equal  to  the  sum  of  his  insurance,  would 
recover  the  same  amount  of  indemnity  as  another  would,  hav- 
ing the  same  amount  of  insurance,  although  the  latter  sustained 
a  total  loss.  Thus :  Two  merchants,  each  carrying  ten  thousand 
dollars  of  stock,  and  each  insured  for  five  thousand  dollars. 
One  sustains  a  total  loss,  and  the  other  a  damage  equal  to  fifty 
per  cent.  According  to  the  contention,  each  should  obtain  the 
same  amount  of  indemnity.  This  would  be  to  hold  that  the 
goods  lost  or  damaged  were  those  covered  by  the  insurance, 
while  those  saved  were  those  on  which  the  owner  had  no  insur- 
ance, but  was  carrying  the  risk  himself.  We  can  not  assent  to 
this,  under  the  language  of  the  policy  we  are  construing. 

In  Peoria  M.  S  F.  Ins.  Co.  v.  Wilson,  5  Minn.  53,  this  pre- 
cise question  was  considered,  and  was  decided  as  we  have  de- 
clared above.  See,  also,  Barber's  Princ.  of  Ins.  §  163.  There 
is  an  admitted  dearth  of  authorities  on  this  question ;  possibly, 
because  the  interpretation  of  such  policies  has  not  often  been 
disputed. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


Vann  &  TVaugli  v.  Adams,  Thorne 
&  Co. 

Attaohment. 

1.  Notaries  appointed  to  exercise  jurisdiction  of  justices  of  the  peace  ; 
extent  of  jurisdiction. — Whatever  of  jurisdiction  is  conferred  upon  justices 
of  the  peace,  and  whatever  of  power  or  authority  they  may  exercise  in 
the  administration  of  that  jurisdiction,  are  conferred  by  the  constitution 
on  notaries  public  appointed  by  the  Governor  to  "have  and  exercise  the 
same  jurisdiction  as  justices  of  the  peace;"  but  such  notaries  are  not 
thereby  clothed  with,  nor  can  they  exercise,  those  special  powers  ji'ranted 
to  justices  of  the  peace,  which  form  no  part  of  their  jurisdiction,  and 
which  are  not  necessary  to  render  that  jurisdiction  effectual. 

2.  Attachments  ;  authority  to  issue  miist  be  specially  conferred. — Attach- 
ments are  extraordinary  process,  unknown  to  the  common  law,  not  issu- 
ing out  of  a  court,  nor  pertaining  to  the  exercise  of  the  ordinary  powers 
and  jurisdiction  of  a  court;  and  no  one  has  the  power  to  issue  them,  un- 
less he  is  thereunto  specially  authorized. 

3.  Attachments  returnable  to  circuit  or  city  courts  ;  notaries  public,  with 
jurisdiction  of  justices  of  the  peace,  have  no  power  to  issue. — Notaries  pub- 
lic appointed  by  the  Governor  to  "  have  and  exercise  the  same  jurisdic- 
tion as  justices  of  the  peace,"  have  no  power  or  authority  to  issue  origi- 
nal attachments,  returnable  to  the  city  or  circuit  courts ;  and  hence,  such 
attachment,  thus  issued,  is  void. 
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Appeal  from  Marengo  Circuit  Court. 

Tried  before  Hon.  Harry  T.  Toulmin. 

This  was  an  attachment  issued  on  22d  January,  1881,  by  J. 
B.  Pegues,  styling  liimself  a  notary  public  and  ex  officio  justice 
of  the  peace,  at  tlie  suit  of  Adams,  Thome  &  Co.  against  Vann 
&  Waugh,  and  returnable  to  said  Circuit  Court.  The  defend- 
ants pleaded  in  abatement,  inter  alia,  in  substance,  that  the  said 
Pegues,  at  the  time  said  writ  was  issued,  was  a  notary  public 
appointed  by  the  Governor,  with  the  jurisdiction  of  a  justice  of 
the  peace,  in  a  designated  precinct  in  said  county ;  and  that  he 
had  no  authority  to  issue  said  writ.  The  defendants  interposed 
a  demurrer  to  the  plea,  which  was  sustained  by  the  court.  The 
plaintiffs  having  obtained  a  verdict  and  judgment,  the  defend- 
ants sued  out  this  appeal,  and  here  assign  as  error  the  ruling  of 
the  court  above  noted. 

Wm.  E.  Clarke,  and  Macartney  &  Clarke,  for  appellant, 
cited  Con.  Art.  I,  §  9 ;  lb.  Art.  VI,  §  26 ;  Wehh  v.  Carlisle, 
Jones  c&  Co.,  65  Ala.  313;  Me  parte  Gist,  26  Ala.  156;  Subleti 
V.  Bedwell,  47  Miss.  266 ;  Carroll  v.  State,  58  Ala.  401 ;  Ms 
parte  Greene,  29  Ala.  52 ;  Matthews,  Finley  &  Co.  v.  Sands  (& 
Co.,  29  Ala.  136 ;  Posey  v.  Pressley,  60  Ala.  243 ;  Stevensmi 
V.  O'Hara,  27  Ala.  362;  Lewis  v.  BuBose  &  Co.,  29  Ala. 
219 ;  Flash.  Ilartwell  c&  Co.  v.  Paul,  Cook  c&  Co.,  29  Ala.  141 ; 
Ex  parte  Harris,  52  Ala.  91;  Wightman  v.  Karsner,  20  Ala. 
446;  Woodruff  V.  Stewart,  63  Ala.  211;  Ex  parte  Vincent,  26 
Ala.  145 ;  Taylor  v.  Woods,  52  Ala.  477. 

J.  W.  Bush,  E.  M.  Vary,  and  Bragg  &  Thorixgton,  contra, 
cited  Con.  1868,  Art.  6,  §  13  ;  Con.  1875,  Art.  6,  §  26 ;  Carroll  v. 
State,  58  Ala.  399 ;  Coleman  v.  State,  68  Ala.  93;  Exparte  Brown, 
63  Ala.  187;  Stevenson  v.  CHara,  27  Ala.  362;  Matthews  v. 
Sands,  29  Ala.  138 ;  Exparte  Gist,  27  Ala.  156 ;  Exparte  Har- 
ris, 52  Ala.  87 ;  Exparte  Thompson,  52  Ala.  98 ;  Exparte  Greene, 
29  Ala.  52  ;  Potter's  Dwarris  on  Stat.  675  ;  Cooley's  Con.  Lim. 
60-3,  195-6;  Taylor  v.  Woods,  52  Ala.  477;  19  Ala.  495; 
Burrill's  Law  Die.  2  vol.  p.  113. 

BRICKELL,  C.  J. — The  constitution  authorizes  the  Gov- 
ernor to  "  appoint  one  notary  public  for  each  election  precinct 
in  counties,  and  one  for  each  ward  in  cities  of  over  five  thou- 
sand inhabitants,  who,  in  addition  to  the  powers  of  notary, 
shall  have  and  exercise  the  same  jurisdiction  as  justices  of  the 
peace,  within  the  precincts  and  wards  for  which  they  are  re- 
spectively appointed,"  etc.  The  same  section  of  the  constitu- 
tion, in  a  preceding  sentence,  declares :  "Justices  shall  have 
jurisdiction  in  all  civil  cases,  wherein  the  amount  in  controversy 
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does  not  exceed  one  hundred  dollars,  except  in  cases  of  libel^ 
slander,  assault  and  battery,  and  ejectment.  In  all  case& 
tried  before  such  justices,  the  right  to  appeal,  without  prepay- 
ment of  costs,  shall  be  secured  by  law."  An  antecedent  sec- 
tion authorizes  the  General  Assembly  to  confer  on  justices  ju- 
risdiction of  prosecutions  and  proceedings  for  petit  larceny  and 
other  misdemeanors.  Legislation  has  put  in  exercise  all  the 
jurisdiction,  civil  and  criminal,  which  is  conferred,  or  which, 
the  constitution  contemplates  may  be  conferred  on  justices. 
Whatever  of  jurisdiction  is  thus  conferred,  a  notary  public  ap- 
pointed by  the  Governor  may  rightfully  exercise,  whether  it  is 
in  its  nature  and  character  civil  or  criminal. — Carroll  v.  State, 
58  Ala.  396.  But  it  is  jurisdiction  to  which  the  constitution 
refers — the  power  to  hear  and  determine — and  not  functions 
and  powers  which  may,  by  special  legislation,  have  been  con- 
ferred on  justices  of  the  peace.  Whatever  of  power  or  of  au- 
thority a  justice  may  exercise  in  the  administration  of  the  juris- 
diction with  which  he  is  clothed,  a  notary  can  properly  exercise. 
The  grant  of  jurisdiction,  of  itself,  is  an  implied  grant  of  all  of 
the  powers  necessary  to  render  the  jurisdiction  effectual.  But^ 
in  addition  to  the  jurisdiction  conferred  by  the  constitution  and 
statutes  on  justices  of  the  peace,  and  the  power  to  render  the 
jurisdiction  effectual  by  the  employment  of  particular  process,, 
there  are  special  powers  conferred  on  them ;  some  of  these  pow- 
ers being  ministerial,  and  others  in  their  nature  judicial.  These 
form  no  part  of  the  jurisdiction  of  the  justice — no  part  of  his 
authority  to  judge  or  administer  justice  between  parties  in  cases, 
civil  and  criminal.  From  his  action  in  the  exercise  of  these 
powers  no  appeal  lies.  It  would  be  a  very  strained  construc- 
tion of  the  word  jurisdiction,  under  any  circumstances,  to  ex- 
tend it  to  such  powers.  If  such  an  extension  were  made  in  its 
meaning,  as  it  is  found  in  this  particular  clause  of  the  constitu- 
tion, the  result  would  be,  that  it  is  of  larger  significance  in  this 
than  in  the  preceding  sentence  of  the  same  section,  or  in  the 
antecedent  section,  defining  the  criminal  jurisdiction  with  which 
a  justice  may  be  clothed.  It  is  a  sound  and  just  rule  of  consti- 
tutional and  statutory  construction,  that  particular  provisions 
are  not  to  be  extended  beyond  their  general  scope,  unless  such 
extension  is  clearly  and  manifestly  designed.  The  law-maker 
must  be  considered  as  using  expressions  concerning  the  matter 
before  him ;  and  it  would  be  an  unjust  interpretation  to  apply 
his  words  to  other  matters  not  within  his  consideration.  It  was 
ihe  jurisdiction  of  a  justice  of  the  peace  which  was  in  the  mind 
of  the  framers  of  the  constitution ;  jurisdiction,  as  the  term 
is  applied  to  courts — the  power  to  hear  and  determine  causes 
and  controversies.     No  rule  of  construction  can  be  just  or  proper 
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which  would  deflect  the  term  from  this,  its  direct  and  primary 
sense. 

Justices  of  the  peace,  clerks  of  the  circuit  court,  and  judges  of. 
probate  have  a  special  statutory  authority  to  issue  writs  of  at- 
tachment to  enforce  the  collection  of  debts,  returnable  to  the 
circuit  court  of  their  respective  counties. — Code  1876,  §  3204. 
As  was  said  in  Stevenson  v.  CHara^  27  Ala.  362,  and  repeated 
in  Matthews  v.  Sands,  29  Ala.  136,  such  writs  were  unknown 
to  the  common  law,  and  no  one  has  power  to  issue  them,  unless 
thereunto  specially  authorized.  They  are  not  ordinary  process, 
do  not  issue  oat  of  a  court,  nor  pertain  to  the  exercise  of  the 
ordinary  powers  and  jurisdiction  of  a  court.  In  the  cases  to 
which  we  have  just  referred,  after  very  able  argument  and  care- 
ful deliberation,  this  court  held,  that  the  clerk  of  the  City  Court 
of  Mobile,  though  the  court  was  invested  with  the  powers  and 
jurisdiction  of  a  circuit  court,  except  as  to  actions  to  try  titles 
to  lands,  could  not  exercise  the  power  conferred  on  clerks  of 
the  circuit  court  to  issue  an  original  attachment.  It  was  the 
ordinary  process  of  circuit  courts,  employed  in  the  exercise  of 
their  general  jurisdiction,  the  clerk  of  the  City  Court  could 
rightfully  issue ;  and  not  extraordinary  process  which,  by  spe- 
cial statutes,  clerks  of  the  circuit  court,  exercising  quasi-]n6.\- 
cial  power,  could  rightfully  issue.  The  principle  of  statutory 
construction,  upon  which  these  decisions  rest,  is,  that  a  general 
clause  of  reference  in  a  statute  to  other  statutes  includes  only 
general  powers  and  provisions  which  are  in  pari  materia.  "The 
fair  construction,"  said  Ashuest,  J.,  in  King  v.  Justices,  2  Durn. 
<fe  East,  504,  "to  put  upon  the  clause  of  reference  in  question," 
(which  was  a  general  clause,)  "  seems  to  be  this :  That  all  the 
general  powers  and  provisions  given  and  made  in  acts  in  pari 
materia,  shall  be  virtually  incorporated  into  this,  but  that  such 
provisions  as  are  always  considered  as  special  provisions  shall 
not." 

The  notary  was  without  authority  to  issue  the  writ  of  attach- 
ment, and  it  is  void.  The  judgment  must  be  reversed,  and  a 
judgment  will  be  here  rendered  quashing  the  attachment,  and 
all  proceedings  had  thereon.  The  appellees  must  pay  the  costs 
in  the  Circuit  Court,  and  in  this  court. 

XoTE.^The  case  of  Vann  &  Waugh  v.  Adams,  Thome  &  Co.,  supra, 
was  decided  at  December  term,  1881. — Rep. 
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Mason  v,  Crabtree. 

Action  on  Official  Bond  of  Notary  Ptiblic. 

1.  Payment  by  garnishee  before  judgment  condemning  debt;  effect  of. 
Until  there  is  a  judgment  rendered,  condemning  indebtedness  of  the  gar- 
nishee to  the  payment  of  the  demand  for  which  it  was  attached,  the  gar- 
nishee is  not  authorized  to  pay,  nor  is  any  person,  official  or  otherwise, 
authorized  to  demand  payment  by  virtue  of  the  garnishment ;  and  a  pay- 
ment so  made  will  not  discharge  the  indebtedness  of  the  garnishee  to  his 
creditor, 

2.  Same  ;  when  justice  of  the  peace,  in  receiving,  acts  outside  of  his  offi- 
cial duty. — A  justice  of  the  peace,  or  notary  public  having  the  jurisdic- 
tion of  a  justice  of  the  peace,  before  whom  is  pending  a  garnishment  in 
aid  of  the  collection  of  a  judgment  rendered  by  him,  acts  outside  of  his 
official  duty  in  collecting  from  the  garnishee,  prior  to  judgment  against 
him,  the  amount  admitted  in  his  answer  to  be  due  the  defendant;  and, 
in  the  absence  of  statutory  provisions,  the  collection  would  impose  no 
liability  on  the  sureties  on  the  official  bond  of  such  justice  or  notary. 

3.  When  justice  of  the  peace  or  notary  public  acts  under  color  of  office  ; 
liability  of  his  sureties,  and  extent  of  recovery. — But  where  the  justice  of 
the  peace,  or  notary  public  having  the  jurisdiction  of  a  justice,  falsely 
representJs  and  pretends  to  the  garnishee  that  he  had  rendered  judgment 
against  him,  and  thereby  pretends  that  he  has  the  authority  to  receive 
the  money,  and,  under  such  representation  and  pretense,  collects  the 
money,  such  justice  or  notary,  being  a  bonded  officer,  and  having  author- 
ity under  the  statute  to  collect  from  the  garnishee,  on  the  rendition  of  a 
judgment  against  him,  in  collecting  the  money,  commits  a  wrongful  act 
under  the  color  of  his  office,  which  renders  him  and  his  sureties  liable 
under  the  statute  (Code,  §  179),  in  a  suit  brought  against  them  by  the 
defendant  in  the  original  judgment  on  which  the  garnishment  is  founded, 
for  the  restitution  of  the  money  ;  but  the  recovery  in  such  case  is  limited 
to  the  money  received,  and  interest  thereon. 

Appeal  from  Mobile  Circuit  Court. 

Tried  before  Hon.  Wm.  E.  Clarke. 

This  was  an  action  by  1*^.  M.  Mason  against  L.  Crabtree,  and 
W.  J.  Jolly  and  C.  Prichard,  sureties  on  his  official  bond  as  a 
notary  public  "having  the  jurisdiction  of  justices  of  the  peace ;" 
and  was  commenced  December  2d,  1881.  The  substantial  aver- 
ments of  the  complaint  are  stated  in  the  opinion.  Thfe  defend- 
ants demurred  to  each  of  the  counts,  assigning  numerous  grounds. 
The  court  sustained  the  demurrers  to  the  several  counts,  and 
rendered  judgment  thereon  for  the  defendants.  The  rulings 
of  the  court  on  the  demurrers  are  here  assigned  as  error. 

Leslie  B.  Sheldon,  and  Wm.  D.  McKinstry,  for  appellant, 
cited  Code  of  1876,  §§  2978,  2982,  3218,  3662, 1328, 163, 179; 
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Irion  V.  Lewis,  56  Ala.  190;  Kelly  v.  Moore,  51  Ala.  364; 
Withers  v.  Coyles,  36  Ala.  320 ;  Orai^  v.  Btirnett,  32  Ala.  728 ; 
Lester  v.  Governor,  12  Ala.  624;  Governor  v.  Hancock,  2  Ala. 
728;  McElhaney  v.  Gilleland,  30  Ala.  183;  Tra<yy  v.  Wil- 
liams, 4  Conn.  113. 

Faith  &  Cloud,  contra,  cited  Irion  v.  Lewis,  56  Ala.  190. 

STONE,  J. — The  complaint  in  this  cause,  as  originally  tiled, 
contained  two  counts.  It  was  amended  by  adding  a  third. 
Each  of  the  counts  relies  on  an  alleged  breach  of  Crabtree's  offi- 
cial bond  as  a  notary  public,  "  having  the  jurisdiction  of  justices 
of  the  peace."  The  condition  of  such  bond  is,  "  faithfull}^  to 
discharge  the  duties  of  such  office  so  long  as  [he]  may  continue 
in  such  office,  or  discharge  any  of  the  duties  thereof." — Code 
of  1876,  §  1328.  Such  is  the  averment  of  each  of  the  counts 
in  the  present  complaint.  The  suit  is  against  Crabtree,  as  no- 
tary, and  his  sureties  on  his  official  bond.  It  is  set  forth  in  the 
first  and  third  counts  that  Crabtree,' as  notary  public  and  te  offi- 
cio justice,  had  rendered  a  judgment  against  Mason,  the  plain- 
tiff, in  favor  of  one  McDonald,  and  had  also  issued  process  of 
garnishment,  making  the  Louisville  and  Nashville  Railroad 
Company  a  garnishee  in  the  cause.  It  is  then  averred  that  the 
railroad  company  had  answered,  admitting  an  indebtedness 
greater  in  amount  than  McDonald's  judgment  against  the  plain- 
tiff. Mason.  Each  of  these  counts  avers  that  no  judgment  had 
been  rendered  on  the  garnishee's  answer,  condemning  said  ad- 
mitted indebtedness,  or  any  part  of  it,  to  the  payment  of  Mc- 
Donald's judgment.  It  is  then  averred  that  Crabtree  had  falsely 
and  fraudulently  represented  to  the  railroad  company,  gar- 
nishee, that  he  had  condemned  said  admitted  indebtedness  of 
the  latter  to  McDonald's  said  judgment,  and  that  on  such  rep- 
resentation he  demanded  and  collected  said  sum  from  the  rail- 
road company,  and  had  failed  and  refused  to  pay  the  same  to 
the  plaintiff.  This  is  the  alleged  breach  of  the  bond  the  plain- 
tiff relies  on  for  a  recovery. 

It  is  very  clear  that  until  there  was  a  judgment  rendered, 
condemning  the  indebtedness  in  the  hands  of  the  garnishee  to 
the  jDayment  of  the  demand  under  which  it  was  attached,  the 
railroad  company  was  not  authorized  to  pay,  nor  was  any  per- 
son, official  or  otherwise,  authorized  to  demand  payment,  by 
virtue  of  the  garnishment.  A  payment  so  made  would  not 
discharge  the  indebtedness  of  the  railroad  company  to  Mason, 
but  would  leave  it  as  if  no  garnishment  had  been  sued  out  or 
served.  It  is  equally  clear  that  a  collection  made  as  is  alleged 
in  this  case,  was  not  an  official  duty,  and,  in  the  absence  of  stat- 
ute, would  impose  no  liability  on  the  notary's  sureties. 
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But  the  official  bond  of  officers  in  this  State  is  made  "obliga- 
tory on  the  principal  and  sureties  thereon  .  .  for  the  use  and 
benefit  of  every  person  who  is  injured,  as  well  by  any  wrongful 
act  committed  under  color  of  his  office,  as  by  his  failure  to  per- 
form, or  the  improper  or  neglectful  performance  of  those  du- 
ties imposed  by  law." — Code  of  1876,  §  179.  In  McElhaney  v. 
Oilleland,  30  Ala.  183,  this  statute  was  construed.  It  was  there 
said  the  object  of  the  statute  was  "  to  extend  the  remedy  be- 
yond those  cases  in  which  a  wrong  is  done  in  discharge  of  the 
legitimate  duties  of  the  office,  to  those  in  which  a  wrong  is  done 
under  color  of  office."  Quoting  Bouvier,  it  was  said,  "  Color 
of  office  is  [where]  a  wrong  is  committed  by  an  officer  under 
the  pretended  authority  of  his  office."  A  justice  of  the  peace, 
or  notary  public  having  the  jurisdiction  of  a  justice,  is  a  bonded 
officer,  and,  as  such,  has  authority  to  collect  money  on  claims 
placed  in  his  hands  for  collection. — Code  of  1876,  §§  756,  759, 
1328  ;  subd.  4,  1329.  Under  the  averments  of  the  complaint,  if 
the  notary  had  rendered  judgment  against  the  railroad  company, 
condemning  its  indebtedness  to  the  payment  of  the  judgment 
against  Mason,  he  would  have  had  authority  to  receive  the 
money,  and  to  give  the  railroad  company  a  lawful  discharge 
therefrom.  He  pretended  he  had  rendered  such  judgment,  and 
thereby  pretended  he  had  authority  to  receive  the  money. 
This,  if  true,  was  a  wrongful  act  committed  under  color  of  his 
office, -and  rendered  him  and  his  sureties  liable  for  the  restitu- 
tion of  the  money.  This  is  unlike  the  case  of  McKee  v.  Orif- 
fin^  ^'o  Ala.  211.  In  that  case  there  was  no  law  authorizing  the 
officer  to  receive  the  money  in  his  official  capacity,  and  official 
sureties  are  only  bound  for  acts  that  are  official,  or  done  under 
color  of  office.  The  first  and  third  counts  are  sufficient ;  but 
there  can  be  no  recovery  for  any  thing  beyond  the  sum  of 
money  received,  and  interest  upon  it. 

Reversed  and  remanded. 


Keiser  v.  Smith. 

Trespass  far  an  Assault  and  Battery. 

1.  Trespass  for  assault  and  battery ;  admissibility  of  matters  of  provo- 
cation.— In  an  action  of  trespass  for  an  assault  and  battery,  the  defend- 
ant can  not  give  in  evidence,  in  mitigation  of  damages,  matters  of  provo- 
cation on  the  part  of  the  plaintiflf",  unless  they  happened  contemporane- 
ously with  the  assault  and  battery,  or  so  recently  prior  thereto  as  to  in- 
31 
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duce  the  presumption  that  the  assault  was  committed  under  the  immedi- 
ate influence  of  the  passion  excited  by  the  provocation. 

2.  Same;  "cooling  time"  the  test  as  to  admissibility  of  provocation. — In 
such  case  tlie  test  is,  whether  the  "blood  had  time  to  cool,"  or,  in  other 
words,  whether  there  was  reasonable  cooling  time  between  the  giving  of 
the  provocation,  and  the  commission  of  the  assault  and  battery. 

3.  Same ;  cooling  time  a  question  for  the  court. — Whether  there  is  rea- 
sonable cooling  time  in  such  case,  is  a  question  of  law,  to  be  decided  by 
court,  and  not  of  fact,  to  be  determined  by  the  jury. 

4.  Same;  when  provocation  not  admissible. — Held,  under  the  princi- 
ples above  stated,  and  the  facts  of  this  case,  that  a  libel,  published  in 
plaintiff's  newspaper  in  the  morning  of  the  day  on  which  the  plaintiflF 
was  assaulted,  the  assault  having  been  committed  in  the  afternoon,  was 
inadmissible  in  mitigation  of  damages. 

Appeal  from  Lee  Circuit  Court. 

Tried  before  Hon.  H.  D.  Claytox. 

The  facts  are  sufficientlv  stated  in  the  opinion. 

J.  M.  Chilton,  for  appellant. — (1)  The  court  erred  in  admit- 
ting the  newspaper  articles  in  evidence.  "The  provocation,  to 
entitle  it  to  be  given  in  evidence  in  mitigation,  must  be  so  re- 
cent and  immediate  as  to  induce  the  presuiYiption,  that  the  vio- 
lence was  committed  under  the  immediate  influence  of  the  feel- 
ings and  passions  excited  by  it." — Sedg.  on  Dam.  p.  688 ;  Ire- 
land V.  Elliott,  5  Iowa,  478  ;  Willis  v.  Forrest,  2  Duer,  310 ; 
Collins  V.  Todd,  17  Mo.  537;  T't/so'n  v.  Booth,  100  Mass.  258; 
Coxe  V.  Whitney,  9  Mo.  527 ;  Rochester  v.  Anderson,  1  Bibb, 
428 ;  Terry  v.  Eastland,  1  Stew.  156.  (3)  The  court  erred  in 
charging  the  jury,  in  substance,  that  mitigating  circumstances 
might,  if  they  deemed  them  sufiicient,  reduce  the  damages  to 
a  nominal  sum.  There  was  proof  of  actual  damages  for  loss  of 
time  and  doctor's  bill.  These  damages  could  not  be  reduced 
by  proof  of  mitigating  circumstances. — Birchard  v.  Booth,  4 
Wise.  85 ;  Sedg.  on  Dam.  p.  688,  and  note. 

Wm.  H.  Barnes,  contra.  (No  brief  came  to  the  hands  of 
the  reporter.) 

SOMERYILLE,  J. — The  action  is  one  of  trespass  for  an  as- 
sault and  battery  committed  on  the  appellant,  Keiser,  by  the  ap- 
pellee. The  defendant,  under  the  plea  of  the  general  issue, 
offered  in  evidence,  to  mitigate  damages,  certain  libellous  arti- 
cles published  by  the  plaintiff  in  a  newspaper  called  the  Ope- 
lika  Times,  and  defamatory  of  one  D.  B.  Smith,  a  brother  of 
the  defendant.  The  two  brothers,  accompanied  by  one  Dow- 
dell,  went  to  the  office  of  the  plaintiff,  and,  after  making  an 
ineffectual  demand  of  retraction,  severely  beat  the  plaintiff. 
The  court  admitted  the  libellous  articles,  published  in  the  fore- 
noon of  the  same  day  the  assault  and  battery  was  committed, 
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and  charged  the  jury,  in  effect,  that  they  were  a  provocation 
which  might  be  considered  in  mitigation  of  damages.  The  find- 
ing of  the  jury  M-as,  accordingly,  for  only  nominal  damages. 

The  question  presented  is  one  which  has  not  been  before  de- 
cided by  this  court,  and  we  fully  appreciate  its  importance  as 
affecting  most  seriously  the  peace  and  good  order  of  society. 

We  are  clearly  of  the  opinion  that  the  court  erred  in  ad- 
mitting this  evidence.  If  the  libels  had  been  written  of  the 
defendant  himself,  instead  of  his  brother,  or  if  the  brother  had 
been  sued  with  him  in  this  action  as  a  co-trespasser,  they  would 
not  have  been  legal  evidence,  either  as  justification,  or  in  miti- 
gation of  damages. 

The  rule  is  stated  by  Mr.  Greenleaf  as  follows :  "  Under  the 
general  issue,  the  defendant,  in  mitigation  of  damages,  may 
give  in  evidence  a.  pt'ovocation  by  the  plaintiff,  provided  it  was  so 
recent  and  immediate  as  to  induce  a  presumption  that  the  violence 
was  committed  under  the  immediate  influence  of  the  passion  thus 
wrongfully  excited  by  the  plaintiff." — 2  Greenl.  Ev.  §  93. 

"No  words  of  provocation  will  constitute  a  defense,"  says 
Mr.  Field  in  his  work  on  Damages,  "though  they  may  be 
grounds  for  the  reduction  of  damages.  The  question  on  this 
point,"  he  observes,  "  generally  is,  whether  the  blood  had  time 
to  cool,  and  whether  the  provocation  and  assault  formed  parts 
of  one  transaction.''^ — Field  on  Dam.  p.  475,  §  604. 

Mr,  Sedgwick  says :  "  The  defendant  can  not  give  in  evi- 
dence, in  mitigation  of  damages,  the  acts  or  declarations  of  the 
plaintiff",  at  a  different  time,  or  any  antecedent  facts,  which  are 
not  fairly  to  be  considered  as  part  of  one  and  the  same  transac- 
tion, though  they  may  have  been  ever  so  irritating  or  pro- 
voking:'—^ Sedg.  Dam.  (7th  Ed.)  525  [547],  p.  524,  note.  So 
it  is  said  by  Mr.  Waterman,  that  such  matters  of  provocation, 
in  order  to  be  admissible,  must  have  "  immediately  preceded 
the  battery,  and  naturally  have  provoked  it." — 1  Waterman  on 
Trespass,  §  266. 

Mr.  Sutherland  states  the  principle  in  substance  the  same  as 
the  above  mentioned  authors,  and  remarks  that  "the  law  mer- 
cifully makes  this  concession  to  the  weakness  and  inilrmities  of 
human  nature,  which  subject  it  to  uncontrollable  influences 
when  under  great  and  maddening  excitement,  superinduced  by 
insults  and  threats."  "  The  mitigating  effect  of  the  provoca- 
tion," he  justly  adds,  "  is  spent  when  there  has  been  time  for 
reflsction.  and  for  the  passion  excited  hy  it  to  cool.'''' — 1  Suther- 
land on  Damages,  227-  8. 

These  views  are,  in  our  judgment,  fully  sustained  by  the  uni- 
form current  of  decisions  in  this  country  for  the  past  three- 
quarters  of  a  century. 

In  the  case  of  Avery  v.  Ray,  1  Mass.  11,  which  was  decided 
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in  1804,  and  has  since  become  a  leading  case,  often  followed  and 
approved,  it  was  ruled,  that  the  defendant  could  give  in  evi- 
dence, in  mitigation  of  damages,  immediate  provocation,  such 
as  happened  at  the  time  of  the  assault,  but  not  such  as  hdi^ 
pened  p?'eviously.  It  was  observed,  in  this  case,  by  Sedgwick, 
J.,  that,  while  he  favored  the  admission  of  such  mitigating  cir- 
cumstances on  a  liberal  scale,  "  to  admit  such  evidence,  where 
the  blood  had  had  time  to  cool,  would  be  extending  the  rule 
so  as  to  render  it  impossible  to  say  where  the  court  should 
stop." 

The  case  of  Zee  v.  Woolsey,  19  John.  319,  was  an  action  of 
assault  and  battery  for  horsewhipping  the  plaintiff.  The  de- 
fendant offered  to  prove,  in  mitigation  of  damages,  that,  on  the 
day  previous,  the  plaintiff  had  made  scandalous  insinuations 
against  him,  of  which  defendant  had  been  informed,  and  which 
he  had  stated  at  the  time  of  the  assault  as  the  reason  of  the  at- 
tack. The  court  were  unanimous  in  the  opinion  that  the  evi- 
dence was  properly  rejected.  Mr.  Justice  Spencer  forcibly  said : 
"  It  appears  to  me  neither  to  comport  with  sound  policy  nor  law 
to  allow  an  inquiry  into  antecedent  facts  in  such  a  case  as  this,  un- 
less they  are  fairly  to  be  considered  as  part  of  one  and  the  same 
transaction.  A  contrary  course  v)ould  greatly  encourage  breaches 
of  the  peace,  j[>6/'s<?n«Z  rencounters,  and  every  species  of  hrutal 
force,  and  would  tend  to  uncivilize  the  community ^ 

In  Willis  V.  Fondest,  2  Duer,  310,  (a  case  afterwards  af- 
firmed by  the  Court  of  Appeals  of  Xew  York),  the  court  ex- 
cluded from  evidence  sundry  libels  published  by  the  plaintiff  of 
the  defendant,  and  also  testimony  of  a  previous  criminal  inti- 
macy, lasting  for  several  years,  between  defendant's  wife  and 
plaintiff,  basing  its  ruling  upon  the  authority  of  Avery  v.  Ray, 
1  Mass.  11,  which  we  have  above  cited. 

In  Ireland  v.  Elliott,  5  Iowa,  478,  a  like  ruling  was  made, 
the  court  observing:  "If  the  defendant's  assault  was  commit- 
ted after  time  for  reflection  and  coolness,  and  under  circum- 
stances leading  to  the  presumption  that  it  was  in  revenge,  then 
he  stands  in  the  position  of  an  original  trespasser,  and  the 
words  applied  to  him  will  not  amount  even  to  an  extenuation." 

This  case  was  followed  in  Thrall  v.  Knapp,  17  Iowa,  468, 
where  the  following  rule  was  declared  by  Dillon,  J. :  "  The 
clear  distinction  is  this,  contemporaneoits  provocations  of  words 
or  acts  are  admissible,  hut  previous  provocations  are  not.  And 
the  test  is,  whether  Hhe  Mood  had  time  to  cooV  "  "  These  rules," 
he  continued,  "are  founded  upon  a  sound  and  enlightened  pub- 
lic policy,  which  discountenances  the  entertaining  of  revenge- 
ful feelings,  breaches  of  the  public  peace,  and  the  taking  by 
individuals  of  the  law  into  their  own  hands,  and  administering 
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a  species  of  rude,  dangerous  and  barbarous  justice  by  force  and 
violence." 

In  Collins  v.  Todd^  17  Mo.  537,  y&c^  abusive  language  used 
by  the  plaintiff  towards  defendant's  niece  and  sister-in-law,  a 
day  or  two  before  the  assault,  was  held  inadmissible  in  mitigation. 
It  was  declared  by  the  court  that  where  there  was  time  for  de- 
liberation, "the  peace  of  society  requires  that  men  should  sup- 
press their  passions,  and  neither  reason  nor  law  will  suffer  them 
to  claim  a  diminution  of  their  responsibility."  The  same  court, 
in  Coxe  v.  Whitney,  9  Mo.  527,  refused  to  admit  a  libel  pubhshed 
by  the  plaintiif  in  his  newspaper,  a  day  or  two  previous  to  the 
assault,  reflecting  in  defamatory  terms  upon  the  moral  character 
of  defendant's  wife. 

The  whole  theory  of  the  mitigation  of  damages  in  such  cases 
was  said,  in  a  very  early  decision,  to  be  based  upon  the  respect 
entertained  by  the  law  to  the  frailty  of  human  passions,  which 
looks  with  an  eye  of  some  indulgence  upon   the  violation  of 

food  order  produced  in  the  moment  of  irritation  and  excitement 
rom  abusive  language. — Rochester  v.  Anderson,  1  Bibb  (Ky.), 
428,  It  was  said  by  Boyle,  J.,  in  this  case,  in  language  recog- 
nized as  expressing  the  logic  of  the  law:  "If  opprobious  words, 
for  which  the  law  allows  an  action,  have  been  used  of  a  man, 
the  law  furnishes  a  remedy,  and  will  not  permit  him  to  redress 
his  own  wrong.  If  they  are  so  frivolous  as  not  to  be  deemed 
by  the  law  actionable,  a  peaceful  citizen,  when  he  has  had  time 
for  reflection,  will  consult  the  peace  and  good  order  of  society, 
as  well  as  his  own  dignity,  in  disregarding  them." 

I  can  find  but  one  adjudged  case  contrary  to  these  views,  and 
that  was  a  nisi priiis  ruling  made  by  Lord  Abinger,  in  Fraser 
V.  Berkeley,  7.  C,  &  P,  621,  decided  in  1836.  The  defendant 
there  had  assaulted  and  beat  the  j^laintiff,  who  was  then  the 
publisher  of  Frazer''s  Magazine,  because  of  a  libel  published  by 
the  plaintiff  two  or  three  days  previously,  defaming  the  defend- 
iant  and  his  family.  This  libel  was  admitted  in  mitigation  of  dam- 
ages, in  entire  disregard,  as  we  think,  of  sound  reason  and  the 
w'ise  policy  of  the  law.  I  am  aware  of  no  case  in  England  or 
America  where  it  has  been  since  apjDroved. 

The  only  proper  test,  at  least  in  cases  where  the  provocation 
and  assault  do  not  form  parts  of  one  continued  transaction  is, 
■whether '"'' the  Mood  had  time  to  coolP  The  criterion  is  not 
alone  how  many  days  or  even  hours  had  elapsed  since  the  provoca- 
tion was  given,  although  this  consideration  is  of  vast  significancy 
in  ascertaining  the  main  inquiry. — Dolan  v.  Fagan,  63  Barb.  (N. 
Y.)  73 ;  1  Water.  Tresp.  §  268 ;  1  Hilliard  on  Torts  (4th  Ed,), 
197,  note  (b). 

What  constitutes  a  sufficiency  of  cooling  time,  or  of  provoca- 
tion, is  necessarily  a  question  of  law",  and  not  of  fact,  the  court 
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being  required  to  decide  it  preliminary  to  the  admission  or  ex- 
clusion of  the  evidence  offered  in  mitigation,  analogous  to  the 
rule  governing  in  cases  of  homicide. — 2  Bish.  on  Cr.  Law, 
§  713;  Felix  v.  The  State,  18  Ala.  720. 

It  is  manifest  that  no  absolute  rule  for  all  possible  cases  can 
be  declared.  The  time  in  which  a  man  of  ordinary  prudence 
would  cool,  under  a  similar  state  of  circumstances,  is  usually 
designated  as  a  reasonable  time  for  such  purpose.  The  law  can 
not  preserve  its  own  integrity,  and  at  the  same  time  admit  the 
proposition,  sometimes  sanctioned  by  a  sentiment  originating 
in  too  tender  regard  for  human  frailty,  that  calm  reflection  on 
legal  wrongs  may  justly  increase  one's  rage  in  proportion  to  the 
length  of  time  spent  in  their  contemplation.  The  recognition 
of  such  a  principle  would  speedily  nndermine,  and  idtimately 
destroy  that  peace  of  society,  which  is  absolutely  essential  to  the 
very  existence  of  good  government. 

It  has  been  said  by  high  and  ancient  authority,  "  If  two  men 
fall  out  in  the  morning,  and  meet  and  fight  in  the  afternoon, 
and  one  of  them  is  slain,  this  is  murder,  for  there  was  time  to 
allay  the  heat,  and  their  after-meeting  is  of  malice."— ^^a?  v. 
Legg,  J.  Kel.  27 ;  2  Bish.  on  Cr.  Law,  §  712 ;  1  Hawk.  P.  C.  190, 
§  22.  One  hour  has  been  adjudged,  in  one  case,  to  be  a  suffi- 
cient cooling  time,  and  three  hours  in  another. — 2  Bish.  on  Cr. 
Law,  §  712;  Johnson's  case,  30  Tex.  748.  "The  act  must  be 
imputable  to  human  infirmity  only,  and  not  to  deliberate  judg- 
ment and  malignity  of  heart.  Any  diversion  of  the  mind  to 
other  thoughts,  or  to  business,  or  any  circumstances  showing 
deliberation  or  reflection,  as  well  as  the  mere  lapse  of  time,  re- 
pel the  idea  of  passion." — Clark's  Man.  Cr.  Law,  p.  69,  §  436, 
and  cases  cited. 

There  is  no  difficulty  whatever  about  the  application  of  these 
principles  to  the  present  case.  The  libellous  articles  appeared 
in  the  Opelika  Tvmes,  which  was  issued  on  the  morning  of  the 
day  of  the  assault.  The  defendant  read  them  in  the  forenoon, 
or  about  midday  of  the  same  day,  and  conversed  with  his 
brother,  D.  B,  Smith,  about  it  an  hour  or  more  prior  to  the 
difficulty,  which  occurred  between  three  and  four  o'clock  of 
the  same  afternoon.  The  conduct  of  the  brother  seems  to  have 
been  characterized  by  both  plan  and  deliberation.  He  read 
the  articles  several  hours  before  the  assault,  after  which  he 
seems  to  have  attended  to  business  about  his  store,  besides  go- 
ing to  a  bank  in  another  part  of  the  city.  He  then  went  home 
and  took  his  dinner,  came  back  to  the  store,  and  armed  himself 
with  a  pistol  and  stick.  He  then,  in  company  with  the  defend- 
ant and  one  Dowdell,  went  in  search  of  plaintiff  at  his  place  of 
business,  where  by  co-operation  of  the  three,  the  plaintiff  was 
assaulted  and  beat  very  violently.     The  facts  evince  great  pre- 
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meditation  and  design'.  There  was  ample  time,  in  tlie  eye  of 
the  law,  for  hot  blood  to  cool.  The  defendant  had  no  right, 
either  alone  or  by  conspiracy  with  others,  to  take  the  law  in 
his  own  hands  and  avenge  a  publication,  however  scandalous, 
by  blows,  inflicted  nnder  such  circumstances  of  deliberation. 

The  court  erred  in  admitting  the  libels  in  evidence,  and  in 
many  of  its  rulings  in  reference  to  their  legal  effect,  and  its 
judgment  must  be  reversed,  and  the  cause  remanded  for  a  new 
trial. 


Alabama  Great  Southern  Railroad  Co. 
V,  Jones. 

Action  against  Railroad  Company  for  Damages  to  Stock. 

1.  Action  for  damages  to  personal  j^t'operty;  possession  sufficient  title 
against  trespasser. — Possession  of  personal  property,  carrying  with  it  a  pre- 
sumption of  ownership  which  is  not  disputable  by  a  trespasser  who  does 
not  connect  himself  with  the  legal  title,  will  support  an  action  in  tort  for 
damages  done  thereto  by  such  trespasser. 

2.  Same;  plaintiff's  rigid  to  bring  snit  not  affected  by  possession  of  serv- 
ant.— In  such  action,  the  plaintiff  relying  on  possession  for  title,  the  fact 
that  the  personal  property  was  in  the  custody  of  an  overseer  or  servant 
of  the  plaintiff,  who  did  not  assert  any  interest  in  it,  or  possession  of  it, 
as  distinguishable  from  the  plaintiff's  possession,  does  not  affect  the 
plaintiff's  right  to  maintain  the  suit. 

3.  Misleading  charge  given  at  request  of  a  party,  not  a  reversible  error. 
While  a  charge  requested,  which,  without  explanation,  has  a  tendency 
to  mislead  the  jury,  by  diverting  them  from  the  consideration  of  material 
evidence,  may  be  refused  by  the  primary  court  without  error,  the  giving 
of  such  a  charge  is  not  a  reversible  error ;  but,  in  suc^i  case,  the  party 
complaining  should  ask  explanatory  or  additional  instructions,  to  obviate 
its  misleading  tendency. 

4.  Eight  of  ow7iers  of  domestic  animals  to  allow  them  to  run  at  large; 
doctrine  of  common  law  in  reference  to,  does  not  prevail  in  this  Slate. — The 
doctrine  of  the  ancient  common  law,  that  the  owner  of  domestic  animals 
must  keep  them  in  his  close,  and  can  not,  without  becoming  a  trespasser, 
suffer  them  to  run  at  large  upon  the  unenclosed  lands  of  others,  not  be- 
ing suited  to  the  actual  condition  of  the  territory  of  the  State  in  its  early 
settlement,  nor  adapted  to  the  general  understanding  and  unvarying  cus- 
tom and  habits  of  the  people,  and  being  irreconcilable  with  the  legisla- 
tion in  reference  to  estrays,  and  injuries  to,  and  damages  done  by  such 
animals,  never  prevailed  in  this  State ;  and  hence,  an  owner  of  such  an- 
imals can  not  be  regarded  as  a  trespasser,  or  as  contributing  to  their  in- 
jury, if  he  suffers  them  to  go  at  large,  and  they  wander  upon  an  unen- 
closed railroad,  and  are  there  injured  by  a  passing  train. 

5.  Injury  to  stock  by  railroad  company;  ordinary  and  reasonable  care 
and  diligence  must  be  exercised  by  company. — A  railroad  company  has  the 
undoubted  right  to  the  free,  unmolested  and  exclusive  use  of  its  road  for 
the  purposes  for  which  it  is  appropriated  ;  and,  if  undpr  all  the  circum- 
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stances,  ordinary  and  reasonable  care  and  diligence  are  exercised  to 
avoid  injur}'  to  domestic  animals  found  upon  the  road,  the  duty  to  which 
it  is  subject  is  performed ;  and  for  injuries  which  are  unavoidable,  it  can 
not  be  made  liable. 

6.  Reasonable  care  and  diligence;  when  a  question  aflatc,  and  when  of 
fact. — Whether  ordinary  and  reasonable  care  and  diligence  have  been, 
in  a  particular  case,  observed,  or  omitted, 'is  generally  a  mixed  question 
of  law  and  fact.  When  the  facts  are  not  disputed,  and  the  deductions 
or  inferences  to  be  drawn  from  them  are  indisputable ;  or  when  the 
standard  and  measure  of  duty  are  fixed  and  defined  by  law,  are  the  same 
imder  all  circumstances,  the  question  is  for  the  decision  of  the  court;  but 
if  the  facts  are  disputed,  or,  if  not  disputed,  the  existence  of  negligence  is 
an  inference  which,  as  mere  matter  of  discretion  and  judgment,  mayor 
may  not  be  drawn  from  them,  the  question  must  be  submitted  to  the 
jury. 

7.  Railrodd  corporations;  failure  to  employ  good  and  safe  machinery, 
etc.,  evidence  of  negligence. — It  is  the  duty  of  railroad  companies  to  adopt 
the  best  precautions  against  danger  which  are  in  use,  and  to  procure 
and  employ  good  and  safe  machinery  and  appliances,  such  as  are  most 
in  use,  and  approved  by  the  skillful  and  experienced  in  the  operation  of 
trains,  and  in  the  management  of  railroads ;  and  the  omission  of  this 
duty  is,  at  least,  evidence  of  negligence. 

8.  Same;  defective  head-light  evidence  of  negligence. — Hence,  in  an  ac- 
tion against  a  railroad  company  for  damages,  done  to  stock  by  its  train, 
a  charge,  given  at  the  plaintiff's  request,  instructing  the  jury,  in  sub- 
stance, that  if  they  believed  from  the  evidence  that,  at  the  time  of  the 
accident,  it  was  a  starlight  night,  and  the  train  was  running  at  the  rate 
of  twenty-fivfi  miles  per  hour,  and  could  not  have  been  stopped  by  the 
use  of  all  proper  means,  in  a  less  space  than  one  hundred  and  twenty  yards, 
and  that  the  head-light  used  on  the  locomotive  only  enabled  the  engineer  to 
see  the  road  about  fifty  or  sixty  yards  ahead,  and  the  stock  so  injured  were 
on  the  track,  and  could  have  been  seen,  had  the  proper  light  been  pro- 
vided, and  proper  vigilance  been  exercised  in  time  to  have  prevented 
the  injury,  then  they  would  be  authorized  to  find  the  defendant  guilty  of 
negligence, — is  free  from  error. 

Appeal  from  Greene  Circuit  Court. 

Tried  before  Hon.  Wm.  S.  Mudd. 

This  was  an  action  bj  Winston  Jones  against  the  Alabama 
Oreat  Southern  Kailroad  Company,  a  corporation  operating  a 
railroad  in  this  State,  to  recover  damages  alleged  to  have  been 
done  to  designated  stock  belonging  to  the  plaintiff  by  the  de- 
fendant's train,  "through  and  inconsequence  of  the  negligence 
and  want  of  due  care  and  skill  of  its  agents  and  servants  in  op- 
erating said  railroad  and  running  its  locomotive  and  cars  over 
its  said  railroad."  The  defendant  pleaded  (1)  the  general  issue ; 
(2)  that  at  the  time  the  stock  were  alleged  to  have  been  in- 
jured, they  were  not  the  property  of  the  plaintiff;  (l^)  that  at 
the  time  of  the  injury,  the  plaintiff  suffered  said  stock  to  go  at 
large  in  a  field  not  enclosed  by  a  fence,  and  in  which  the  de- 
fendant had  a  right  of  way,  and  to  go  on  defendant's  track  at  a 
time  when  defendant's  cars  were  passing  over  the  same ;  and 
that  by  reason  thereof,  and,  without  negligence  on  defendant's 
part,  its  locomotive  or  cars  accidentally,  and  in  the  night-time, 
run  against  or  over  said  stock,  thereby  causing  the  injury  com- 
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plained  of ;  and  that,  if  any  damage  was  done,  it  was  not  by  or 
through  tlie  defendant's  negligence ;  and  (4)  that  at  the  time  of 
the  alleged  injury,  the  defendant,  a  corporation  existing  under 
the  laws  of  this  State,  and  being  in  possession  of  the  right  of 
way  over  the  lands  on  which  the  stock  were  alleged  to  have 
been  injured,  was  running  by  steam  power  locomotives  and 
cars  over  their  track  on  this  right  of  way,  and  the  plaintiff  suf- 
fered said  stock  to  go  at  large  on  or  near  said  railroad  and  on 
said  right  of  way  and  track ;  and  that  by  reason  thereof,  and  a 
want  of  care  on  the  part  of  the  plaintiff,  and  without  any  fault 
on  the  part  of  the  defendant,  the  locomotive  or  cars  of  defend- 
ant accidentally  run  against  or  over  said  stock,  and  thereby  they 
sustained  the  alleged  injury ;  and  that,  if  any  damage  happened 
to  said  stock,  it  was  caused  by  such  accident,  and  not  by  de- 
fendant's fault.  The  trial  was  had,  as  appears  from  the  judg- 
ment-entry and  bill  of  exceptions,  on  issue  joined  on  these  pleas, 
and  resulted  in  a  verdict  and  judgment  for  the  plaintiff. 

On  the  trial  the  plaintiff  examined  as  a  witness  one  Charles 
Ellis,  "who  testified  that,  being  employed  by  plaintiff,  January 
1st,  1879,  he  was  the  manager  on  the  plantation,  near  Eutaw, 
known  as  the  '  Jones  place,'  belonging,  as  witness  is  informed, 
to  the  estate  of  Joel  W.  Jones,  deceased,  in  Greene  county ; 
and  that  he  made  his  contract  as  such  manager,  and  was  put  in 
charge  of  the  place  and  stock  by  the  said  Winston  Jones,  except 
two  of  the  mules,  which  he,  witness,  afterwards  bought  him- 
self for,  and  under  instructions  from  said  Winston  Jones,  and 
the  mare  which  said  Winston  Jones  afterwards  sent  to  witness 
from  Mobile ;  and  that  he  received  all  his  orders  from  him  in 
regard  to  the  management  of  said  place,  but  he  did  not  know 
to  whom  the  stock  on  said  place  belonged,  or  who  was  the  own- 
er thereof ;  that  he  had  no  dealings  wnth  any  one  else  except 
plaintiff,  either  as  to  the  plantation,  stock  thereon,  or  crops 
raised  thereon ;  that  all  supplies  were  furnished  by  plaintiff, 
and  cotton  raised  was  shipped  to  him ;  that,  to  his  knowledge, 
no  one  else  had  any  title  or  ownership  in  said  stock ;  but  that 
the  said  Jones  had,  so  far  as  he  knew,  the  entire  control  and 
management  of  the  said  plantation,  stock,  and  all  the  other 
property  belonging  thereto."  This  witness  further  testified 
that  on  Suhday  morning,  l^ovember  14th,  1879,  he  turned  the 
mules  and  mare  which  were  killed  and  injured  by  defendant's 
train,  out  of  the  lot  on  the  "Jones  place."  The  evidence  in- 
troduced on  behalf  of  the  plaintiff  further  tended  to  show  that 
said  mules  and  mare  were  killed  and  injured  by  the  passenger 
train  of  defendant  on  the  night  of  November  14th,  1879,  on  the 
lands  of  another,  about  a  mile  and  a  half  from  the  said 
"  Jones  place ;"  and  that  it  was  a  clear  starlight  night,  and  there 
was  no  fog;  that  "the  track  of  the  road  at  and  from  the  place 
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of  collision  each  way  was  through  an  open  field,  and  staight  for 
more  than  a  mile,  and  that  there  was  no  obstruction  on  either 
side  of  the  track,  near  enough  to  obstruct  the  view  from  the 
approaching  train."     The  value  of  the  stock  was  also  shown. 

The  evidence  introduced  on  behalf  of  the  defendant  tended 
to  show,  that  the  night  of  November  14th,  1879,  when  the 
'Stock  were  killed  and  injured,  was  dark,  cloudy  and  foggy,  it 
having  rained  that  da}' ;  that  the  train  was  behind  time  on  ac- 
count of  having  a  crippled  engine;  that,  at  the  time  the  stock 
were  run  over  or  against,  the  train  was  on  a  down  grade,  in  a 
low,  flat  place,  just  after  crossing  a  trestle  over  a  creek,  and 
was  not  making  over  schedule  time,  running  about  twenty-five 
miles  per  hour;  that  the  engineer  could  not,  at  that  time  and 
place,  see  more  than  sixty  yards  ahead  of  him  on  the  track,  by 
the  head-light,  and  that  a  train  running  at  the  speed  of  twenty- 
five  miles  per  hour  could  not  be  stopped  by  the  appliances  in 
/  use  on  locomotives  and  trains  in  a  less  space  than  one  hundred 
and  twenty-five  yards;  tliat  immediately  on  crossing  the  trestle, 
the  engineer  first  discovered  the  stock  coming  upon  the  railroad 
within  thirty-five  or  forty  yards  ahead  of  the  engine,  when  he 
immediately  blew  the  whistle,  applied  the  brakes  (which  were 
air-brakes),  and  reversed  the  engine,  "  all  of  which  was  done  in 
an  instant  of  time,"  but  that  the  train  was  so  near  the  stock, 
when  he  first  discovered  them,  that  they  were  run  over  or 
against  before  he  could  possibly  stop  tlie  train ;  and  that  the  head- 
light was  good,  and  that  the  brakes  were  in  good  working  or- 
der. The  evidence  for  the  defendant  further  tended  to  show, 
that  on  the  side  of  the  creek,where  the  stock  seemed  to  have 
come  on  the  railroad,  from  a  little  path,  "  the  cottonwood  trees 
and  saplings  grew  very  thick  to  within  fifty  feet  of  the  track, 
and  that  an  engineer  on  a  train,  coming  on  the  down  grade  to 
that  point,  could  not  see  stock  or  anything  else  on  that  side  of 
the  creek,  until  the  engine  had  crossed  the  trestle,  on  account 
of  the  cottonwood  trees,  and  chicken  corn,  which  was  exceed- 
ingly thick  at  that  point,"  and  grew  up  to  within  a  few  yards 
of  the  track.  There  was  also  evidence  tending  to  show  that, 
at  the  time  of  the  accident,  "the  chicken  corn  was,  to  a  great 
extent,  trampled  down  by  stock  feeding  thereon,  ^nd  by  wag- 
ons hauling  out  corn,  a  crop  of  which  was  grown  on  both  sides 
of  the  railroad,  the  land  being  cultivated  up  to  the  railroad 
ditches  near  the  track,"  The  bill  of  exceptions  purports  to  set 
out  all  the  testimony,  and  the  substance  of  the  material  por- 
tions thereof  is  given  above. 

The   court   charged   the   jury,  ex  mero  motu^  "  that  if  they 
"  should  believe  from  the  evidence,  that  the  plaintiff  had  the  gen- 
eral supervision,  control  and  management  of  the  plantation, 
stock  and  all  the  other  property  belonging  to  said  plantation, 
Vol.  lxxi. 
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that  lie  employed  the  overseer  and  agent,  and  purchased  the 
stock  that  was  killed  and  injured,  and  that  Ellis  was  his  agent, 
employed  by  him,  and  had,  at  the  time  said  stock  was  killed 
and  injured,  control  of  the  said  stock,  as  the  agent  of  plaintiff, 
then  the  plaintiff  had  such  an  ownership  in  said  stock,  so  killed 
and  injured,"  as  would  authorize  him  to  bring  the  suit,  and  he 
could  recover  for  any  injury  the  jury  believed  was  done  to  said 
stock  by  the  wi'ongful  acts  of  the  defendant,  alleged  in  the  com- 
plaint. The  court  also  gave,  at  the  written  request  of  the  plain- 
tiff, this  charge :  "  If  the  jury  believe  from  the  evidence,  that, 
at  the  time  of  the  collision,  the  train  was  running  at  about  the 
rate  of  twenty-five  miles  per  hour,  and  that  the  persons  run- 
ning the  train,  by  using  all  proper  means  in  their  power,  could 
not  stop  the  train  in  a  less  space  than  one  hundred  and  twenty 
yards ;  that  it  was  on  a  starlight  night,  and  the  light  provided 
by  the  defendant  or  its  servants  only  enabled  the  engineer  to 
see  the  road  about  fifty  or  sixty  yards  ahead  of  the  engine ;  and 
if  the  jury  are  satisfied  that  the  stock  killed  or  injured,  seven 
or  more  in  number,  were  on  the  track,  and  could  have  been 
seen,  had  the  proper  light  been  provided,  and  proper  vigilance 
exercised,  in  time  to  have  prevented  the  collision,  then  the 
jury  would  be  authorized  to  fiijd  the  defendant  guilty  of  negli- 
gence." To  the  giving  of  these  charges  the  defendant  duly 
excepted. 

The  defendant  also  reserved  an  exception  to  the  refusal  of 
the  court  to  give  to  the  jury  the  following  charge  at  its  written 
request:  "If  the  jury  believe  from  the  evidence,  that,  at  the 
time  when  said  mare  and  mules  were  killed  and  injured,  the 
plaintift''s  agent  turned  them  out,  with  no  one  to  take  care  of, 
or  look  after  them,  in  that  portion  of  the  country  where  there 
were  no  fences,  and  through  which  the  railroad  company  had 
its  track,  on  its  own  right  of  way,  and  over  which  its  cars  were 
and  had  been  passing  at  various  times,  dui'ing  tl|e  day  and  night ; 
and  the  plaintiff's  agent  left  said  stock  to  wander  wherever 
they  pleased,  this  is  a  violation  of  the  obligation  which  enjoins 
care  and  caution  on  the  part  of  the  plaintiff',  and  constitutes 
such  negligence  on  the  part  of  the  plaintiff  as  contributed  to 
the  result  complained  of;  and  they  would  be  authorized  in 
finding  a  verdict  for  the  defendant,  unless  the  evidence  satis- 
fied them  that  the  servants  or  employees  of  the  railroad  did  not 
use  diligence  of  foresight,  due  precaution,  proper  care  and  dili- 
gence to  stop  said  train,  so  soon  as  they  discovered  the  stock  on 
or  near  the  track,  so  as  to  avoid,  if  possible,  any  injury  to  the 
same." 

The  charges  given  and  the  charge  refused  are  here  assigned 
as  error. 
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Clark  &  McQueen,  for  appellant. — (1)  It  is  admitted  that, 
although  the  complaint  avers  that  the  injury  complained  of 
was  done  through  the  negligence,  want  of  care  and  skill  of  de- 
fendant's agents  and  servants,  the  burden  of  proof  is  on  the 
defendant  to  show  that  the  requirements  of  section  1699  of  the 
Code  were  complied  with  by  the  engineer.  As  to  these  re- 
quirements, see  Mobile  cfe  Ohio  R.  B.  Co.  v.  Williams,  53  Ala. 
595;  S.  &  N.  R.  R.  Co.  v.  Thompson,  62  Ala.  494:  S.  S  N. 
R.  R.  Co.  V.  Williams,  65  Ala.  74,  The  proof  shows  that 
these  requirements  were  complied  with,  and  the  defendant  was 
guilty  of  no  negligence,  want  of  care  or  skill.  (2)  The  com- 
plaint avers  that  the  stock  injured  and  killed  belonged  to  the 
plaintiff,  and  the  burden  of  proof  is  on  him  to  show  this  fact. 
The  evidence  fails  to  show  that  the  plaintiff  owned  the  stock, 
or  that  he  ever  had  possession  thereof,  or  the  right  of  posses- 
sion, Ellis  was  in  possession,  managing,  etc.,  and  stood  in  a 
better  attitude  for  a  plaintiff  than  Jones.  The  evidence  on  this 
point  is  discussed  at  length.  To  maintain  this  action  "the 
plaintiff  must  show  that,  at  the  time  when  the  injury  was  done, 
he  had  either  the  actual  possession,  or  else  he  had  a  constructive 
possession  in  the  thing  injured,  and  that  he  had  a  general  or 
qualified  property  therein," — 1  Wait's  Law  &  Prac.  pp. 
805-6;  Thompson  v.  SpinJcs,  12  Ala,  155;  Stodder  v.  Grant, 
28  Ala,  416;  McNutt  v.  King,^^  Ala.  597;  Yerby  v.  Sexton, 
48  Ala.  311.  (3)  Under  the  evidence  the  charge  given  at 
plaintiff's  request  was  erroneous.  Evidence  discussed  on  this 
point,  and  the  cases  of  Memphis  &  Charleston  R.  R.  Co. 
V.  Lyon,  62  Ala.  71,  and  Jones  v.  Ala.  Great  So.  R.  R.  Co., 
not  reported,  cited,  (4)  The  plaintiff  was  guilty  of  contribu- 
tory negligence  in  turning  his  stock  out,  and  allowing  them  to 
go  at  large  off  the  place.  The  act  of  the  legislature,  known 
as  the  stock  law,  was  the  law  of  the  land,  and  made  it  the  duty 
of  every  citizen  to  keep  up  his  stock,  at  least  at  night.  (5)  The 
charge  requested  by  the  defendant,  though  drawn  up  hurriedly, 
was  a  proper  charge  under  the  evidence,  and  should  have  been 
given. 

Snedecor  &  Head,  contra. — (1)  The  charge  given  by  the 
court,  ex  mero  motu,  asserts  a  correct  legal  proposition.  A  de- 
fendant, when  sued  for  an  injury  to  property  in  possession  of 
the  plaintiff,  can  not  set  up  a  paramount  outstanding  title  in  a 
third  person.  If  there  was  evidence  that  Jones  was  in  posses- 
sion as  agent  or  bailee  merely,  and  not  as  owner,  he  could  re- 
cover in  this  action. — Hare  v.  Fuller,  7  Ala,  717;  2  Add.  on 
Torts,  p.  531,  §  1292,  But  the  undisputed  evidence  is,  that 
Jones,  by  his  agent,  Ellis,  had  entire  possession,  management  and 
control  of  the  property ;  and  there  is  no  evidence  that  any  one 
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else  had  any  right,  title  or  interest  whatever  therein.  (2)  The 
charge  given  at  plaintiff's  request  is  the  same,  and  is  based  on 
the  same  evidence  that  was  passed  on  by  this  court  on  former 
appeal ;  and  it  was  there  held  a  proper  charge. — Jones  v.  A.  G. 
3.  R.  R.  Co.,  not  reported.  See  also  2£.  <&  C.  R.  R.  Co.'  v. 
Lyon.,  62  Ala.  71.  (3)  The  charge  requested  by  the  defend- 
ant was  properly  refused.  It  has  been  frequently  decided  by 
this  court,  that  permitting  stock  to  run  at  large  does  not  con- 
stitute contributory  negligence. — Jones  v.  A.  G.  S.  R.  R.  Co., 
supra;  M.  &  0.  R.  R.  Co.  v.  Williams,  53  Ala.  595 ;  S.  (&  JV. 
R.  R.  Co.  V.  Williams,  65  Ala.  74 ;  Foster  v.  Holly,  38  Ala.  76. 

BRICIvELL,  C.  J. — The  general  rule  is,  as  is  insisted  by 
counsel  for  the  appellant,  that  an  action  for  a  tort  must  be  pros- 
ecuted in  the  name  of  tlie  party  having  the  legal  interest ;  and^ 
if  it  be  an  injury  to  property,  in  the  name  of  the  party  having 
the  legal  title  to  the  property  at  the  time  of  the  injury. — 1  Chit, 
on  PI.  69  ;  Roberts  v.  Connelly,  14  Ala.  235.  We  pass  over 
the  fact,  that  of  a  part  of  the  stock  injured  the  plaintiff  had  not 
only  possession,  but  the  general,  absolute  property.  Of  the  oth- 
ers, and  of  the  plantation  to  which  they  were  attached  he  had 
the  open,  unmolested  possession,  exercising  the  dominion  of 
ownership.  The  bare  possession  of  personal  property  consti- 
tutes a  sufficient  title  to  enable  the  party  enjoying  it  to  pursue 
legal  remedies  against  a  mere  wrongdoer.  In  legal  contempla- 
tion "possession,  indeed,  may  be  considered  as  the  primitive 
proof  of  title,  and  the  natural  foundation  of  right." — Linscott 
V.  Trash,  35  Me.  150.  The  possessor  of  personal  property  is 
jyi'ima  facie  the  owner ;  and  the  presumption  of  ownership 
arising  from  it  is  not  disputable  by  a  trespasser,  who  does  not 
connect  himself  with  the  true  title. —  Cook  v.  Patterson,  35  Ala. 
102 ;  Hare  v.  Fuller,  7  Ala.  717 ;  Cox  v.  Easley,  11  Ala.  362. 
There  is  no  force  in  the  suggestion  that  Ellis,  not  the  plaiiitiff, 
had  the  possession  of  the  stock.  He  was  the. mere  overseer  or 
servant  of  the  plaintiff,  supervising  and  managing  the  planta- 
tion under  his  instructions,  not  asserting  any  interest  in  the 
property,  or  possession  of  it,  as  distinguishable  from  the  posses- 
sion of  the  plaintiff,  and  incapable  of  maintaining  in  his  own 
name  any  action  for  an  injury  to  it. — Heygood  v.  State,  59  Ala. 
49.  We  think  it  indisputable  that  the  plaintiff  was  entitled  tO' 
maintain  the  action. 

The  instruction  given  on  request  of  the  plaintiff  is  not 
drawn  very  carefully,  and,  it  may  be,  without  explanation,  had 
a  tendency  to  divert  the  consideration  of  the  jury  fi'om  mater- 
ial evidence,  and  to  mislead  them.  If  this  be  true,  the  Circuit 
Court  could,  without  error,  have  refused  to  have  given  it ;  but, 
having  given  it,  the  defendant,  to  obviate  its  misleading  ten- 
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dency,  should  have  requested  explanatory  or  additional  instruc- 
tions. And  such  instructions  not  having  been  requested,  a  re- 
versal of  the  judgment,  because  of  the  tendency  of  the  instruc- 
tion to  mislead,  can  not  be  allowed.  As  we  construe  the 
instruction,  it  affirms  that  the  jury  were  authorized,  not  bound 
or  compelled,  to  impute  negligence  to  the  defendant,  if  they 
found  from  the  evidence,  that  the  injury  occurred  on  a  clear, 
star-light  night,  when  the  train  was  running  at  such  a  rate  of 
speed,  that  those  having  charge  of  it,  by  the  employment  of  all 
the  means  in  their  powder,  could  not  stop  it  within  the  distance 
that,  by  the  aid  of  the  head-light  provided,  they  could  see  ob- 
structions on  the  track,  and  the  injury  would  have  been  avoided 
if  a  suitable  head-light  had  been  provided,  and  proper  diligence 
exercised.  The  charge  requested  by  the  defendant  affirms,  that 
the  plaintiff  was  guilty  of  contributory  negligence  in  suffering 
the  stock  to  run  at  large  near  an  unenclosed  railroad,  upon  which 
trains  were  passing  day  and  night. 

The  relation,  the  respective  right,  duty  and  liability  of  the 
owners  of  domestic  animals,  such  as  horses,  mules,  cattle,  sheep, 
swine,  etc.,  stock  as  they  are  iisually  termed,  suffered  to  run  at 
large,  and  a  railroad  company  operating  trains  upon  an  unen- 
closed road,  the  statutes  define  and  regulate,  and  have  been  the 
subject  of  numerous  judicial  decisions. — Code  of  1876,  §§  1699 
-1704;  iT.  (&  a  R.  R.  Co.  v.  Peacock,  25  Ala.  229;  M.  &  C. 
R.  R.  Co.  V.  Bill,  37  Ala.  699 ;  N.  &.  C.  R.  R.  Co.  v.  Williams, 
65  Ala.  74 ;  Jones  v.  Ala.  Gt.  Sou.  R.  R.  Co.  [Not  reported.] 
The  doctrine  of  the  ancient  common  law,  that  the  owner  of 
domestic  animals  must  keep  them  in  his  own  close,  and  can 
not,  without  becoming  a  trespasser,  suffer  them  to  run  at  large 
upon  the  unenclosed  lands  of  others,  never  prevailed  in  this 
State.  There  was  not  probably  a  principle  of  the  common  law 
so  little  suited  to  the  actual  condition  of  the  territory  of  the 
State  in  its  early  settlement,  and  more  illy  adapted  to  the  gen- 
eral understanding  and  unvarying  habit  and  custom  of  the 
people ;  and  it  is  not  reconcilable  with  the  legislation  in  reference 
to  estrays,  and  injuries  to,  and  damages  done  by  wandering  do- 
mestic animals.  This  legislation  is  founded  upon  the  theory  of 
the  right  of  the  owner  to  suffer  them  to  run  at  large,  protection 
to  him  in  the  exercise  of  the  right,  and  subjection  of  him  to 
liability  for  damage  done  by  them  only  when  they  break  a 
lawful  enclosure. — Code  of  1876,  §§  1552-97.  The  owner  can 
not  be  regarded  as  a  trespasser,  or  as  contributing  to  their  in- 
jury, if  he  suffers  them  to  go  at  large,  and  they  wander  upon 
an  unenclosed  railroad.  In  turning  them  upon,  or  suffering 
them  to  go  upon  lands  not  enclosed,  he  is  in  the  exercise  of  a 
lawful  right ;  and  to  demand  of  the  comjjany  operating  trains 
upon  a  track  not  enclosed  to  prevent  them  from  wandering  up- 
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on  it,  ordinary  care  and  diligence  to  avoid  injuries  to  them,  is 
also  his  lawful  right.  The  right  is  the  same  in  character  and 
degree,  as  his  right  to  exact  from  any  other  landed  proprietor, 
whose  premises  are  not  enclosed,  the  same  duty,  if  the  animals 
are  found  upon  such  premises.  The  company  has  the  un- 
doubted right  to  the  free,  unmolested,  exclusive  use  of  the  road, 
for  the  purposes  to  which  it  is  appropriated,  and,  if  under  all  the 
circumstances,  ordinary  and  reasonable  care  and  diligence  are  ex- 
ercised to  avoid  injury  to  animals  found  upon  the  road,  the 
duty  to  which  it  is  subject  is  performed,  and  for  injmries  una- 
voidable it  can  not  be  made  liable. — Zeigler  v.  S.  &  N.  B.  R. 
Co.  58  Ala.  594. 

Whether  ordinary  and  reasonable  care  and  diligence  have  been 
in  aparticular  case  observed,  or  w^iether  they  have  been  omitted,  is 
generally  a  mixed  question  of  law  and  of  fact.  When  the  facts 
are  not  disputed,  and  the  deductions  or  inferences  to  be  drawn 
from  them  are  indisputable ;  or,  if  the  standard  and  measure  of 
duty  are  fixed  and  defined  by  law%  and  are  the  same  under  all  cir- 
cumstances, the  question  is  for  the  decision  of  the  court,  and 
not  for  the  verdict  of  the  jury.  But  if  the  facts  are  disputed, 
or,  if  not  disputed,  the  existence  of  negligence  is  an  inference, 
which,  as  mere  matter  of  discretion  and  judgment,  may  or  may 
not  be  drawn  from  them,  the  question  must  be  submitted  to 
the  jury.— 2  Thomp.  on  KegL  1236-40.  In  M.  &  C.  R.  R. 
C.  V.  Lyon,  62  Ala.  71,  w^e  held  that  it  is  negligence  per  se, 
negligence  as  matter  of  law,  for  a  railroad  company  to  run  its 
train  in  the  night-time,  with  ahead-light  not  having  sufficient 
capacity  to  cast  light  upon  the  track  so  that  the  engineer  could 
perceive  obstructions  for  the  distance  within  which  the  train 
could  be  stopped.  It  was  not  intended  to  assert  more  than  that 
it  is  the  duty  of  railroad  companies  to  employ  the  best  ma- 
chinery and  appliances  which  are  in  use,  and  the  failure  to  em- 
ploy them,  in  view  of  the  hazardous  agencies  they  control,  the 
dangers  necessarily  incidental,  is  a  want  of  the  care  and  dili- 
gence a  man  of  ordinary  prudence  would  observe.  The  omis- 
sion to  provide  them  is  a  violation  of  the  duty  enjoined  by  law, 
and  if  there  be  no  more  in  the  particular  case  than  the  omission 
and  consequent  injury,  the  court  may,  as  matter  of  law,  declare 
there  is  actionable  negligence.  The  proposition  must,  however, 
be  accepted  with  limitations  and  qualifications :  from  unknown 
causes,  the  machinery  and  appliances  may,  in  the  course  of 
travel,  become  defective,  or  natural  causes  may  intervene  which 
render  it  inefficient ;  the  train  can  not  be  expected  to  stop  on 
the  track.  The  stoppage  may  involve  more  of  peril  than  its 
continued  running  as  the  machinery  will  permit ;  and,  if  under 
such  circumstances,  reasonable  care  and  diligence  are  observed, 
negligence  could  not  be  imputed.     If  it  were  true,  that  from 
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fog,  or  from  driving  rains  or  snow,  the  light  cast  from  a  proper 
head-light  was  obscured,  the  running  of  the  train  with  reasona- 
ble care  in  view  of  that  circumstance  could  not  be  deemed  neg- 
ligent. This,  however,  is  an  inquiry  the  instruction  does  not 
involve.  The  dark,  cloudy  night,  and  the  dense  fog  were,  a& 
the  evidence  of  the  defendant  tended  to  show,  the  causes  ob- 
scuring the  light,  and  not  any  defect  in,  or  insufficiency  of  the 
head-light.  The  instruction  proceeds  upon  the  hypothesis  that 
these  causes  did  not  exist,  that  it  was  a  clear,  starlight  night, 
a  phase  of  the  case  shown  by  the  evidence  of  the  plaintiff,  and 
that  the  fiead-light  was  insufficient,  and  not  such  a  light  as  the 
defendant  was  bound  to  provide,  and  the  failure  to  provide  a 
proper  light  was,  under  the  circumstances,  evidence  of  negli- 
gence for  the  consideration  of  the  jury.  The  proposition  that 
it  is  the  duty  of  railroad  companies  to  adopt  the  best  pre- 
cautions against  dangers  which  are  in  use,  to  procure  and  em- 
ploy good  and  safe  machinery  and  appliances,  such  as  are  most 
in  use,  and  approved  by  the  skillful  and  experienced  in  the  op- 
eration of  trains  and  the  management  of  railroads,  and  the 
omission  of  the  duty,  to  say  the  least  of  it,  is  evidence  of  neg- 
ligence, can  not  be  seriously  controverted. — 1  Thomp.  on  Negl. 
495  \  F.&  B.  Turnpike  Co.  v.  P.  &  T.  E.  R.  Co.  54  Penn. 
St,  345.  This  is  all  the  instruction,  properly  construed,  can  be 
regarded  as  asserting. 

We  find  no  error  in  the  record  prejudicial  to  the  appellant, 
and  the  judgment  must  be  affirmed. 


Cohen  v.  Coleman. 

Summary  Proceedings  agairist  County  Treasurer  for  Failure 
to  pay  Claim  against  the  County. 

1.  Summary  judgment  against  county  treasurer  for  failing  to  pay  al- 
lowed claim  ;  when  motion  insufficient. — The  summary  remedy  against  a 
county  treasurer  for  faiUng  to  pay  a  claim  against  the  county  under  the 
provisions  of  section  3395  of  the  Code,  can  only  be  maintained  when  the 
demand  sued  for  is  an  "allowed  claim  "  against  the  comity;  and  hence, 
a  motion  which  fails  to  aver  that  such  claim  had  been  allowed,  is  insuffi- 
cient on  demurrer. 

2.  Sheriff's  fees  for  summoning  witnesses  for  defendants  in  State  cases  ; 
not  a  claim  against  the  county. — A  sheriff's  fees  for  summoning  witnesses 
for  insolvent  defendants  in  criminal  cases,  being  for  services  rendered 
for  the  defendants,  are  not  a  charge  against  the  fine  and  forfeiture  fund 
of  the  county. 

Appeal  from  Greene  Circuit  Court. 
Tried  before  Hon.  Samuel  H.  Sprott. 
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This  was  a  motion  for  a  summary  judgment,  under  the  stat- 
ute, by  Benjamin  Cohen  against  Charles  Coleman,  as  treasurer 
of  Greene  county,  the  grounds  of  which  are  sufficiently  stated 
in  the  opinion.  The  defendant  interposed  a  demurrer  to  the 
motion,  which  was  sustained  by  the  court;  and  the  plaintiff  de- 
clining to  plead  further,  a  judgment  was  rendered  for  the  de- 
fendant.    That  judgment  is  here  assigned  as  error. 

Head  &  Butler,  for  appellant, 

T.  W.  Coleman,  and  H.  C.  Tompkins,  contra. 

(No  briefs  came  to  the  hands  of  the  reporter.) 

STONE,  J. — The  summary  remedy  invoked  in  this  case 
against  the  county  treasurer  can  only  be  maintained  when  the 
demand  sued  for  is  an  "allowed  claim"  against  the  county. 
Code  of  1876,  §  3395.  The  motion,  taking  the  place  of  a  com- 
plaint, failed  to  aver  the  claim  sued  on  had  been  allowed,  and 
therefore  failed  to  aver  any  statutory  ground  of  recovery.  The 
demurrer  was  rightly  sustained. — 2  5rick.  Dig.  464,  §  6. 

In  the  first  paragraph,  or  ground  of  the  motion,  the  claim 
asserted  consists  of  fees  alleged  to  be  due  the  sheriff  for  sum- 
moning witnesses  for  defendants  in  State  cases — the  defendants 
being  insolvent.  Such  services  are  rendered  for  the  defend- 
ants, and  must  be  paid  for  by  them.  They  are  not  a  charge 
against  the  tine  and  forfeiture  fund. 

Affirmed. 


Boothe  V.  Kiii^. 

Summary  Proceeding  against  County  Treasurer  for  Failv/re 
to  pay  Claim  against  County. 

1.  Claim  agaimt  county;  when  must  he  audited. — An  order  of  the  court 
of  county  commissioners,  declaring  a  named  person  a  pauper,  and  allow- 
ing for  her  support  a  designated  sum  per  month,  "  payable  monthly  out 
of  any  money  in  the  treasury  not  otherwise  appropriated,"  but  not  des- 
ignating, or  contracting  with  any  particular  person  therefor,  does  not  au- 
thorize the  judge  of  probate  to  draw  his  warrant  on  the  county  treasurer 
in  payment  of  a  claim  for  the  support  of  such  pauper,  at  the  rate  speci- 
fied in  the  order,  in  favor  of  the  party  rendering  the  service ;  but  before 
such  order  can  legally  be  drawn,  the  claim  must  be  audited  and  allowed 
by  the  court  of  county  commissioners. 

2.  Warrant  of  judge  of  probate;  when  not  an  audited  and  allowed  claim 

32 
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against  the.  county. — Hence,  a  warrant  drawn  by  the  judge  of  probate,  un- 
der such  order,  for  the  support  of  the  pauper,  before  the  claim  therefor 
has  been  audited  and  allowed  by  the  court  of  county  commissioners,  will 
not  support  a  summary  proceeding  under  the  statute  (Code,  §  3395) 
against  the  county  treasurer  for  failing  to  pay  it  as  an  allowed  claim  against 
the  coiinty. 

Appeal  from  Coffee  Circuit  Court. 

Tried  before  Hon.  H.  D.  Clayton. 

The  nature  of  this  proceeding  and  the  evidence  introduced 
on  the  trial  are  sufficiently  stated  in  the  opinion.  The  court 
refused  plaintiff's  motion  on  the  evidence,  and  he  excepted. 
This  ruling  is  here  assigned  as  error. 

"W".  D.  Roberts,  for  appellant.  (No  brief  came  to  the  hands 
of  the  reporter.) 

Gardner  &  Wiley,  contra,  cited  Speed  v.  Cooke,  57  Ala.  209. 

STOXE,  J. — The  present  suit  was  instituted  by  motion 
against  the  county  treasurer  and  his  sureties,  under  §  3395  of 
the  Code  of  1876.  The  toundation  of  the  suit  was  an  order 
on  the  minutes  of  the  court  of  county  commissioners,  in  the 
following  form : 

"  Commissioners  Court,  Regular  Term,  February  18th,  1867. 
It  is  ordered  by  the  court  that  Mrs.  Jane  Boothe's  granddaugh- 
ter. Dink  Ruggs,  be  declared  a  pauper,  and  allowed  eight  dol- 
lars per  month,  payable  monthly,  out  of  any  moneys  in  the 
treasury  not  otherwise  appropriated." 

The  inoveant  then  read  in  evidence  a  paper  in  the  following 
form: 

"  Commissioners  Court,  Regular  Term,  February  18th,  1867. 
It  is  ordered  by  the  court  that  the  county  treasurer  pay  Mrs. 
Jane  Boothe  sixty-four  dollars  for  support  of  her  granddaugh- 
ter. Dink  Ruggs,  from  June  15th,  1870,  to  February  15th, 
1871,  out  of  any  money  in  the  treasury  not  otherwise  appropri- 
ated. Issued  from  standing  order.  Issued  February  20th,  1871. 
[Signed]  B.  M.  Weeks, 

Judge  of  Probate." 
Indorsed : 

"Registered  in  book  No.  2,  page  60,  No.  2291 — amount 
$64.     February  20th,  1871. 

[Signed]  J.  J.  Warren, 

County  Treasurer." 

The  paper  last  above  copied,  we  suppose,  was  relied  on  to 
prove  the  claim  had  been  audited  and  allowed.  It  will  be  ob- 
served it  has  two  dates.  The  one  at  the  head,  February  18th,  1867, 
is  the  same  as  that  of  the  original  order  of  the  court  of  county 
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commissioners,  which  declared  Dink  Ruggs  a  pauper,  entitled 
to  support  at  the  rate  of  eight  dollars  per  month,  at  the  expense 
of  the  county.  The  last  date,  at  the  foot  of  the  instrument,  is 
February  20th,  1871.  This  purports  to  be  the  date  on  which 
the  so-called  warrant  was  issued,  and  we  are  satisfied  that  is  its 
true  date.  Does  it,  then,  purport  to  be  a  claim,  audited  and  al- 
lowed by  the  court  of  county  commissioners?  "We  feel  com- 
pelled to  hold  it  does  not.  A  claim  to  go  before  that  court  for 
audit,  must  be  an  existing  claim — one  for  services,  or  other 
consideration  previously  rendered.  For  some  purposes  that 
court  can,  no  doubt,  contract  prospectively;  but  even  then,  the 
claim  should  generally  be  audited  and  allowed  before  it  is  paid. 
See  Speed  v.  Cocke,  57  Ala.  209 ;  Parker  v.  Hubbard,  64  Ala. 
203.  The  order  of  February  18th,  1867,  was  not  a  contract. 
It  did  not  bind  the  county  to  pay  any  particular  person  for  support- 
ing the  pauper.  Dink  Ruggs.  It  simply  declared  her  a  county  pau- 
p*er,  and  determined  the  rate  to  be  paid  for  her  support.  It 
did  not  designate  by  whom  she  should  be  supported.  It  could 
not  then  determine  by  whom  she  would  be  supported,  for,  it 
would  seem,  she  Avas  then,  for  the  first  time,  declared  a  ]3auper. 
Before  the  court  of  county  commissioners  could  properly  allow 
a  claim  for  her  support,  it  should  have  been  shown  she  had  been 
supported,  by  whom  supported,  and  for  what  length  of  time. 
This  is  what  is  meant  by  auditing  the  claim,  and  this  could  not 
take  place  until  after  the  services  were  rendered.  As  we  under- 
stand the  paper,  claimed  to  be  a  warrant,  it  was  and  is  nothing 
but  the  act  of  the  judge  of 'probate,  based  alone  on  the  order 
the  court  made,  February  18th,  1867.  This,  styled  by  the 
judge  a  "standing  order,"  w^as  erroneously  interpreted  by  him 
as  giving  him  authority  to  issue  the  warrant.  To  authorize 
that,  Mrs.  Boothe's  claim  should  have  been  first  audited  and  al- 
lowed by  the  court  of  county  commissioners,  which  alone  had 
authority  in  the  premises. — Code  of  1876,  §  826;  Palmer  v. 
Pitts,  51  Ala.  489. 

There  is  no  error  in  the  record,  and  the  judgment  of  the  Cir- 
cuit Court  is  afiirmed. 


Joseph  V.  Randolph. 

Action  for  Money  had  and  recei/oed  for  Plaintijfs  Use. 

1.     Sight  of  transit  through  the  State  guaranteed  to  citizens  by  constitu- 
tion.— Under  constitutional  provisions,  both  State  and  Federal,  every 
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citizen  of  the  United  States  and  of  the  several  States  of  the  Union  has, 
as  an  attribute  of  personal  liberty,  the  right  of  free  egress  from,  and 
transit  through  the  State,  unless  restrained  by  due  course  of  law  ;  and 
this  right  is  subject  only  to  such  legislative  regulations  as  may  be  im- 
posed by  the  exercise  of  the  police  power  of  the  State,  or  as  may  re- 
motely affect  it  in  the  legitimate  exercise  of  the  power  of  State  taxation. 

2.  Constitutionality  of  statutes;  how  determined. — A  statute  is  to  be 
interpreted  according  to  the  intention  of  the  legislature,  apparent  on  its 
face,  and  its  constitutionality  must  be  determined  by  its  natural  and 
reasonable  effect. 

3.  Same;  power  of  legislature  to  regulate  constitutional  right. — No 
principle  of  construction  is  sounder  thank  the  common-sense  and  cardinal 
rule,  that  "  what  can  not  be  done  directly  can  not  be  done  indirectly ;  " 
and  hence,  a  constitutional  right,  though  subject  to  regulation,  can  not 
be  destroyed,  or  impaired  under  the  device  or  guise  of  being  regulated. 

4.  Act  of  January  22,  1879  (Pamph.  Acts,  1879-80,  p.  205),  as  amended 
by  act  of  I)ecember  8th,  1880  (Pamph.  Acts,  1880-1,  p,  162),  unconstitu- 
tional.—The  act  of  January  22,  1879  (Pamph.  Acts  1879-80,  p.  205),  as 
amended  by  act  of  December  8th,  1880  (Pamph.  Acts,  1880-1,  p.  162), 
providing  that  "no  person,  whether  for  himself  or  for  other  persons, 
shall  be  permitted  to  employ,  engage,  contract,  or  in  any  other  way  iu- 
duce  laborers  to  leave  "  the  counties  designated  in  the  act,  "  for  the  pur- 
pose of  removing  said  laborers  from  this  State,  without  first  paying  to 
each  of  said  counties  in  which  such  person  shall  operate  a  license  tax  of 
two  hundred  and  fifty  dollars,  such  license  tax  to  be  collected  as  other 
license  taxes,"  etc.,  and  declaring  a  violation  of  its  provisions  a  misde- 
meanor, being  an  indirect  tax  upon  the  citizen's  right  of  free  egress  from 
the  State,  and  operating  to  hinder  the  exercise  of  his  personal  liberty, 
and  to  seriously  impair  his  right  to  emigrate,  is  violative  of  both  the 
State  and  Federal  constitutions,  and  is  void. 

5.  Same;  can  not  he  sustained  as  a  legitimate  exercise  of  the  police 
power  of  the  State. — Said  act  has  none  of  the  characteristics  of  a  law  de- 
signed to  provide  regulations  promotive  of  domestic  order,  morals,  health, 
or  safety,  or  kindred  subjects,  properly  falling  within  the  purview  of 
domestic  police ;  and  hence,  it  can  not  be  sustained  as  a  legitimate  exer- 
cise of  the  police  power  of  the  State. 

6.  Same;  can  not  be  sustained  as  a  license  tax. — Nor  can  the  act  be 
sustained  as  a  statute  designed  to  impose  a  mere  occupation  or  business 
tax ;  because,  on  its  face,  and  by  its  terms,  a  license  is  required  for  the 
doing  of  a  single  act,  and  not  for  carrying  on  a  business  or  occupation. 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  Hon.  Thomas  M.  Arrington. 

This  was  an  action  by  Thomas  Joseph,  jr.,  against  Francis 
C.  Randolph,  to  recover  $250,  which  the  plaintiff  paid  to  the 
defendant,  as  judge  of  probate  of  Montgomery  county,  for  a 
license  under  the  provisions  of  an  act,  entitled  "An  act  to 
amend  an  act  to  require  a  person  who  employs,  or  in  any  way 
engages  laborers  in  the  counties  of  Dallas,  Perry  and  other 
counties  therein  named,  for  the  purpose  of  removing  said  la- 
borers from  the  State,  to  pay  a  license  tax,  approved  January 
22,  1879."  This  amendatory  act  was  approved  December  8th, 
1880.— Pamph.  Acts,  1880-i,  p.  162.  The  complaint  sets  out 
at  length  the  facts  on  which  the  recovery  is  claimed,  showing  a 
payment  under  protest,  and  after  the  defendant's  arrest  for  a 
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violation  of  the  provisions  of  the  act ;  but,  in  as  much  as  the 
only  question  discussed  by  counsel,  or  considered  by  the  court, 
is  the  constitutionality  of  the  act  under  which  the  payment  was 
made,  it  is  unnecessary  to  state  more  fully  the  averments  of  the 
complaint.  The  defendant  interposed  a  demurrer  to  the  com- 
plaint, which  was  sustained  by  the  City  Court;  and  the 
plaintiff  declining  to  amend,  judgment  final  on  the  demurrer 
was  rendered  for  the  defendant. 

The  ruling  of  the  court  on  the  demurrer  is  here  assigned  as 
error. 

Thos.  G.  Jones,  and  J.  M.  Falkner,  for  appellant. — (1)  The 
tax,  which  is  called  a  license,  is  not  a  tax  or  license  on  the  occu- 
pation  or  business.  An  act  (p.  255,  Acts  1876-7)  approved 
January  30th,  1876,  had  already  imposed  such  tax.  The  later 
act  is  aimed  at  the  act  of  hiring,  with  a  view  to  removal 
abroad.  There  is  no  doubt  of  this  when  the  two  acts  are  taken 
together.  The  test  is  the  ordinary  and  practical  restdt  of  the 
statute. — Henderson  v.  Mayor,  92  U.  S.  268.  (2)  This  is  a 
vicious  species  of  class  legislation.  A  man's  right  to  labor  for 
subsistence  is  a  natural  right,  and  amply  protected  by  the  De- 
claration of  Kights.  The  right  to  make  a  contract  to  labor,  is 
essential  to  the  right  to  labor;  and  the  constitution  expressly 
recognizes  the  right  to  labor  where  one  pleases,  in  giving  the 
right  to  go  where  one  pleases. — Declaration  of  Rights,  §  37. 
It  takes  two  to  make  a  contract.  The  burden  of  $250  on  one 
party's  right  to  contract,  necessarily  operates  on  the  contract 
itself.  The  State  in  this  case  charges  as  much  for  the  right  to 
make  the  contract  as  any  unskilled  laborer  can  earn  in  a  year. 
Its  inevitable  effect  is  to  tax  the  right  to  contract  out  of  exist- 
ence. The  legislature  can  only  regulate,  it  can  not  destroy  a 
right  given  by  the  constitution  or  protected  by  it,  and  can  not 
accomplish  by  indirection  what  it  can  not  do  directly. — Rail- 
road Co.  V.  Morris,  65  Ala.  200.  A  license  for  sale  of  goods, 
is  in  effect  a  tax  on  the  goods  themselves. —  Welton  v.  Missouri, 
91  U.  S.  275.  So  a  license  on  the  sale  of  labor,  is  a  tax  on  the 
laborer  himself. — Almy  v.  California,  24  Howard,  173; 
12  Ala.  178  ;  92  U.  S.  270.  This  act  singles  out  laborers  alone, 
of  all  other  persons  in  the  State,  who  contract  to  render  ser- 
vices, and  puts  an  iniquitous' burden  on  them,  when  the  rest  of 
the  people  of  the  State,  similarly  situated,  are  left  entirely 
free.  There  is  neither  necessity,  reason  nor  justice  in  the  im- 
position. It  can  not  be  justified  as  the  exercise  of  j^oliee 
powder,  since  the  act  does  not  contain  a  single  regulation  look- 
ing to  the  peace,  morals,  welfare  or  safety  of  either  the  com- 
munity or  of  the  emigrants.  It  is  a  naked  attempt  to  tax  a 
constitutional  right  out  of   existence. — Ling  Sing  v.    Wash- 
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hum,  20  California,  579.  If  the  legislature  may  put  this 
burden  on  the  laborer  for  the  mere  making  of  a  contract  for 
his  labor,  it  may  do  it  as  to  all  who  furnish  him  food,  raiment 
or  shelter,  and  in  the  end  degrade  and  outlaw  him.  Under  the 
constitution,  and  the  framework  of  our  government,  all  nmst 
be  equal  in  the  exercise  of  fundamental  constitutional  rights. 
If  a  class  can  be  regulated  differently  from  the  rest  of  the 
community,  there  nmst  be  a  necessity,  a  reason,  to  justify  it. 
Cooley  Con.  Lim.  §  393;  Ex  Parte  Dorsey,  7  Porter,  361. 
The  only  test  for  determining  who  constitute  the  class  upon  all 
of  whom  this  special  law  must  operate  to  be  constitutional, 
is  whether  the  individual  rights  and  duties,  in  connection  with 
the  subject-matter,  regardless  of  the  name  or  classiiication 
given,  fairly  bring  them  within  the  reasons  which  justify  the 
passage  of  the  law.  If  it  were  otherwise,  there  would  be  no 
limit  to  the  power  to  oppress  by  class  legislation ;  and  there 
might  be  as  many  classes  and,  consequent  class  distinctions,  as 
the  legislative  vocabulary  could  find  terms  in  which  to  name 
them.  Rights  and  privileges  can  not  be  allowed  certain  indi- 
viduals, and  denied  to  others  similarly  situated,  merely  because 
the  legislature  chooses  to  classify  them  by  different  names. 
The  nature  of  the  act  forbidden  or  permitted ;  its  subject- 
matter  ;  its  legal  quality ;  the  consequences  and  persons'  con- 
nection therewith,  must  fix  and  determine  the  class  which  may 
be  governed  by  special  law,  different  from  that  applicable  to 
the  community  at  large.  The  legislature  can  not  discriminate 
between  persons,  simply  by  calling  them  by  different  names. 
Railroad  Co.  v.  Morris,  65  Ala.  200 ;  Wally  v.  Kennedy, 
2  Yerger,  554;  Holden  v  James,  11  Mass.  396;  12  Bush. 
(Ky.)  110;  1  Curtis,  327.  The  fundamental  rights  of  an  Ala- 
bamian,  no  valid  police  regulation  being  attempted,  must  be 
the  same  in  every  county  ;  otherwise  rights  and  privileges  of 
citizenship  would  be  determined  by  counties.  The  legislature 
might  as  well  attempt  to  declare  that  any  person  who  contracted 
with  a  laborer  to  educate  his  child  in  Montgomery  county, 
should  be  taxed  fifty  dollars,  and  .no  tax  should  be  required  for 
contracting  to  do  the  same  service  for  him  in  Madison  county, 
as  to  uphold  this  act.  (3)  This  act  impairs  the  right  of  the 
citizen  to. em.igrate.  Contracts  to  labor  in  another  State  are  the 
ordinary  and  usual  modes  for  a  laborer's  obtaining  means  to 
move, — Code,  §§  1750-1755.  The  tax  is  a  prohibition.  It  pre- 
vents advances  to  enable  him  to  leave,  on  the  faith  of  his 
promise  to  labor  in  his  new  home.  Its  purpose  is  to  make  the 
laborer  a  mere  thing — a  fixture  to  the  soil.  It  is  in  the  very 
teeth  of  the  Declaration  of  Rights,  §  31.  An  Alabamian  is 
thereby  a  citizen  of  the  United  States,  and,  as  such  citizen,  can 
not  be  taxed  for  moving  from  one  State  into  another. — 16  Wal- 

VOL.  LXXI. 


1882.]  OF  ALA.BAMA.  603 

[Joseph  V.  Randolph.] 

lace,  80 ;  Cv'andall  v.  Nevada^  6  Wallace,  36 ;  Ward  v.  Mary- 
land^ 12  Wallace,  430.  It  is  established  that  no  State  can  put 
a  tax  upon  a  carrier,  because  he  transports  freight  from  one 
State  into  another. — 15  Wallace,  279.  Hence,  it  can  not  tax 
the  transporter  for  making  such  a  contract,  and  a  contract  to 
emigrate  is  as  fully  protected  as  a  contract  to  transport.  The 
State  can  not  interfere  with  it  in  this  way. — Brown  v.  Mary- 
land, 4  Wheaton,  419 ;  Crandallv.  Nevada,  6  Wallace,  36 ;  91  TJ. 
S.  275.  (4)  The  statute  is  also  a  violation  of  the  XIV  Amend- 
ment of  the  Constitution  of  tlie  United  States.  This  point 
elaboi'ately  discussed,  and  the  following  cases  cited  in  support 
thereof :  Baker  v.  Portland,  5  Saw.  566 ;  State  v.  Claiborne, 
1  Meigs  (Tenn.)  337;  Ah  Kow,  v.  Niman,  5  Saw.  562 ;  Be 
Ah  Fong,  3  Saw.  156;    Welton  v.  Missouri,  91  U.  S.  275. 

Shaver  &  Hutcheson,  contra. — (1)  "  The  burden  of  proof 
is  on  him  who  asserts  the  unconstitutionality  of  a  statute  ;  and, 
unless  it  is  clear  that  the  legislature  has  transcended  its  au- 
thority, the  courts  will  not  interfere." — Sadler  v.  Langham, 
•  34  Ala.  311.  (2)  It  is  settled  in  this  State  that  there  are  no 
limits  to  the  legislative  powder  of  the  General  Assembly,  save 
such  as  are  imposed  by  the  State  or  Federal  constitutions. 
Dorman  v.  The  State,  34  Ala.  216.  (3)  It  is  claimed  that  the 
act  under  consideration  "^'w^am-  the  right  of  the  citizen  to 
emigrate."  If  this  be  true,  then  every  regulation  of  a  consti- 
tutional right  is  an  impairment  of  it.  The  inhibition  is  against 
a  prohibition  of  the  right,  and  not  against  a  regidation  thereof. 
To  regulate  is  not  to  py)'ohibit  j  and  the  right  to  regulate  the 
exercise  of  a  right  is  universally  conceded.  (4)  The  act  is  not 
class  legislation.  It  does  not  directly  affect  the  laborer;  and 
its  operation  upon  the  right  of  the  laborer- to  hire  or  make  con- 
tracts is  merely  remote  and  indirect. — See  City  of  New  Yorh 
V.  Miln,  11  Peters,  102;  Slaughter  House  Cases,  16  Wall, 
p.  63.  And  the  act  is  public  in  its  object.  Such  laws  may, 
unless  express  constitutional  provision  forbids,  be  either  general 
or  local  in  their  application,  and  may  embrace  one  or  many 
subjects,  and  may  extend  to  all  citizens,  or  be  confined  to  par- 
ticular classes. — Cooley's  Cons.  Lim.  (4th  Ed.)  pp.  488-9. 
(5)  The  counties  embraced  in  the  act  are  dependent  for  the 
most  part  on  agriculture.  About  the  time  the  act  in  question 
was  passed,  as  this  court  will  judicially  know,  what  was  known 
as  the  "Kansas  Exodus"  movement  was  going  on  among  the 
agricultural  laborers  of  this  section ;  and,  in  addition  to  this, 
then  and  ever  since,  contractors  on  numerous  railroads,  in  pro- 
cess of  construction  out  of  the  State,  were  and  have  been  en- 
gaged in  hiring  such  laborers  in  those  counties  mentioned  in 
the  act,  and  taking  them  off  plantations  and  from  other  Indus- 
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tries,  and  carrying  them  out  of  the  State,  thus  endangering  the 
farming  interests.  This  is  the  reason  of,  and  hence  arose  the 
n^oessity  for  the  statute.  As  to  whether  there  exists  a  reason 
or  public  necessit}'  for  a  law,  the  legislature  is  the  sole  and 
exclusive  judge. — Dorman  v.  State,  34  Ala.  235;  Mayor 
V.  Yuille,  3  Ala.  143 ;  Coolej  on  Cons.  Lim.,  p.  129.  (6)  the 
act  is  a  legitimate  exercise  of  the  police  power  of  the  State. 
Following  authorities  cited  and  discussed  on  this  point :  Thorpe 
V.  E.  (&  B.  R.  R.  Co.,  27  Vt.  149 ;  2  Kent's  Com.  340 ;  Pas- 
senger Cases,  7  How.  283 ;  Re  Ah  Fong,  3  Saw.  154 ;  Code  of 
1876,  §  4325.  (7)  The  act  is  not  violative  of  the  XIY  Amend- 
ment or  any  other  provisions  of  the  constitution  of  the  United 
States.  Following  cases  cited  and  discussed  in  arguendo: 
Cooley's  Con.  Lim.  p.  715;  License  Cases,  5  How.  504;  Pas- 
senger Cases,  7  How.  283;  Slaughter  House  Cases,  16  Wall. 
36 ;  License  Tax  Cases,  5  Wall.  471 ;  Crandall  v.  Nevada, 
6  Wall.  35.  (8)  The  power  of  the  State  to  tax,  control,  or 
regulate  any  business  carried  on  within  its  boundaries,  is  recog- 
nized by  the  acts  of  Congress,  and  sustained  by  all  the  authori- 
ties.— License  Tax  Cases,  5  Wall.  462. 

SGMERYILLE,  J. — The  question  presented  for  decision  is 
a  constitutional  one,  involving  the  validity  of  an  act  of  the 
General  Assembly  of  this  State,  entitled  "An  Act  to  require 
a  person  who  employs,  or  in  any  way  engages  laborers  in  the 
counties  of  Dallas,  Perry,"  and  other  counties  therein  named, 
''''for  the  purpose  of  removing  said  laborers  from  the  State,  to 
pay  a  license  tax;"  which  act,  as  originally  approved  on  Janu- 
ary 22,  1879,  designated  the  amount  of  such  license  at  one 
hundred  dollars. — Acts  1878-9,  p.  205.  It  was  amended  De- 
cember 8,  1880,  so  as  to  increase  this  license  to  two  hundred 
mid  fifty  dollars.— Adi^  1880-81,  p.  162. 

It  provides  that  "  no  person,  whether  for  himself  or  for 
other  persons,  shall  be  lyermitted  to  employ,  engage,  contract,  or 
in  any  other  way  induce  laborers  to  leave  the  counties  of  Dallas, 
Perry,  .  .  Montgomery  .  .  for  the  purpose  of  removing 
said  labo-rers  from  this  State,  without  first  paying  to  each  of 
said  counties  in  which  such  person  shall  so  operate  a  license 
tax  of  two  hundred  and  fifty  dollars,  such  license  tax  to  be 
collected  as  other  license  taxes,"  etc. 

It  is  insisted,  among  other  things,  that  the  plain  intent  and 
natural  effect  of  this  statute  is  to  tax,  by  indirection,  the  con- 
stitutional right  of  the  citizen  to  have  free  egress,  at  all  season- 
able times,  by  emigration  from  the  State.  If  this  view  be 
correct,  it  is  clear  that  the  validity  of  the  act  can  not  be 
sustained. 

There  can  be  no  denial  of  the  general  proposition  that  every 
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citizen  of  the  United  States,  and  every  citizen  of  eacli  State 
of  the  Union,  as  an  attribute  of  personal  liberty,  has  the  right, 
ordinarily,  of  free  transit  from,  or  through  the  territory  of  any 
State.  This  freedom  of  egress  or  ingress  is  guaranteed  to  all 
by  the  clearest  implications  of  the  Federal,  as  well  as  of  the 
State  constitution.  It  has  been  said  that  even  in  England, 
whence  our  system  of  jurisprudence  was  derived,  the  right  to 
personal  liberty  did  not  depend  on  any  express  statute,  but  "it 
was  the  birthright  of  every  freeman." — Cooley's  Const.  Lim. 
342.  This  right  was  said  by  Sir  William  Blackstone  to  con- 
sist m  "the  power  of  locomotion,  of  changing  situation,  or  of 
moving  one's  person  to  whatsoever  place  one's  inclination  may 
direct,  without  imprisonment  or  restraint,  unless  by  due  process 
of  law." — 1  Bl.  Com.  134.  For  its  summary  vindication,  when 
illegally  molested,  the  writ  of  habeas  corpus  had  its  origin,  and 
was  established  with  magna  charta. — Hurd  on  Habeas  Cor- 
pus, 143. 

This  liberty  of  inter-state  transit,  thus  based  on  the  assertion 
of  personal  liberty,  is  referable  to  many  clauses  of  the  Federal 
constitution.  In  Ward  v.  Maryland^  12  Wall.  418,  430,  it 
was  classed  by  ]V[r.  Justice  Clifford  as  one  of  ''^  t\\e  privileges 
and  immunities  of  the  citizens  of  the  several  States,"  guar- 
anteed to  the  citizens  of  each  State  by  Art.  lY.,  Sec.  2  oi  the 
constitution  of  the  United  States.  In  the  Passenger  Cases, 
7  How.  (U.  S.)  283,  it  was  recognized  by  a  majority  of  the 
Supreme  Court  of  the  United  States  as  a  right  j^rotected  by 
the  commercial  clause  of  the  Federal  constitution  from  hostile 
State  legislation,  and  its  existence  was  admitted  by  all,  and  de- 
nied by  none.  JVIr.  Justice  Wayne  said  that  no  State  had  the 
right  "  to  tax  a  foreigner  or  person  for  coming  into  one  of  the 
United  States."  "  That,"  he  continued,  "  would  be  a  tax  or 
revenue  act,  in  the  nature  of  a  regulation  of  commerce  acting 
upon  navigation,"  and  as  such  he  thought  it  violative  of  the 
Federal  constitution. — Passenger  Cases,  supra,  420.  In  Cran- 
dall  V.  State  of  Nevada,  6  Wall.  35,  the  entire  court  concurred 
in  the  view,  that  a  capitation  tax  of  one  dollar,  imposed  by  the 
legislature  of  JN^evada  upon  every  person  leaving  the  State,  as  a 
passenger  by  railroad,  stage-coach  or  other  mode  of  conveyance, 
was  unconstitutional  and  void.  The  reason  was,  that  it  in- 
fringed the  unquestionable  right  of  every  citizen  to  have  free 
ingress  and  egress,  to  and  from,  and  through  the  States  and 
Territories  composing  a  common  general  government — a  right 
fully  recognized  by  all  the  judges  as  having  an  undoubted  ex- 
istence, although  they  differed  as  to  the  particular  groundupon 
which  it  could  be  rested. — Roreron  Inter-State  Law,  315. 

Our  present  State  constitution  contains  an  obvious  recogni- 
tion of  the  right.under  discussion  in  the  declaration,  that  ^''emi- 
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gration  shall  not  be  prohibited,"  and  in  the  fundamental  maxim 
that  "  all  men  are  endowed  by  their  Creator  with  certain  in- 
alienable rights,  among  which  are  "  life^  liberty  and  the  pur- 
suit of  happiness."— Const.  1875,  Decl.  Rights,  §§  1,  31. 

The  right  of  every  citizen,  or  person  to  enjoy  free  egress 
from,  or  transit  through  the  State,  is,  in  our  opinion,  an  un- 
doubted constitutional  right.  The  framers  of  the  Federal  con- 
stitution clearly  intended  that  personal  intercourse  between  the 
States  should  be,  so  far  as  practicable,  as  free  as  the  transit  of 
the  ocean,  and  as  unembarrassed  an  the  commerce  of  the  public 
seas.  It  must,  therefore,  remain  unfettered  and  free,  subject 
only  to  such  legislative  regulation  as  may  be  imposed  by  the 
exercise  of  the  police  power  of  the  States,  or  as  it  may  he  re- 
motely affected  by  the  legitimate  exercise  of  the  power  of 
Stccte  taxation.  Let  us  examine  this  act,  so  as  to  test  it  in  the 
light  of-  these  two  considerations. 

A  legislative  act  is  to  be  interpreted  according  to  the  inten- 
tion of  the  legislature  apparent  on  its  face.  So  the  purpose 
and  constitutionality  of  a  statute,  in  whatever  langnage  it  may 
be  framed,  "  must  be  determined  by  its  natural  and  reasonable 
eff'ect.'" — Henderson  v.  Mayor,  d&c.,  JS^ew  York.,  92  U.  S.  259 ; 
Chy  Lung  v.  Freeman,  Ih.  275. 

Construing  the  statute  now  under  consideration  according  to 
this  rule,  it  can  scarcely  be  sustained  as  an  exercise  of  the  police 
power  of  the  State.  This  power  is  generally  said  to  extend  to 
making  regulations  promotive  of  domestic  order,  morals,  health 
and  safety,  having  its  just  foundation  in  the  public  right  of  self- 
defense,  and  its  origin  in  the  maxim,  Sicutere  tuo  ut  alienum  non 
Icedas. — Thorpe  v.  The  Rutland.,  c&c,  R.  R.  Co..,  27  Vt.  149 ; 
The  Amer.  union  Tel.  Co.  v.  The  Western  Union  Tel.  Co.,  67 
Ala.  26.  This  act  has  none  of  the  characteristics  of  a  law  de- 
signed to  regulate  these  or  kindred  subjects,  which  properly  fall 
within  the  purview  of  domestic  police.  There  can  he  nothing 
so  injurious  or  qfensive  in  the  act  of  hiring  a  single  unem- 
played  laborer,  for  oti^s  service,  as  to  require  police  regulation 
by  the  State. 

Nor,  very  manifestly,  is  this  statute  designed  to  impose  a 
mere  occupation  or  business  tax,  which  is  always  done  either  for 
purposes  of  revenue,  or  of  police  regulation. — Cdoley's  Const. 
Lim.  596,  (5th  Ed.)  p.  743.  Under  the  general  law,  licenses  are 
required  only  of  such  persons  as  engage  in  and  carry  on  the 
business  of  certain  vocations,  professions  and  employments. 
Code,  1876,  §  490.  Single  acts  are  not  licensed,  but  only  a 
series  of  acts  prosecuted  with  the  intention  of  "  reaping  a  profit 
or  making  a  livelihood." — Harris'  case^  50  Ala.  127;  WeiVs 
case,  52  Ala.  19.  Besides,  an  act  for  this  purpose  was  mani- 
festly fruitless,  as  one  already  existed,  imposing  a  license  tax 
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of  one  hundred  dollars  upon  all  persons  undertaking  "to  act 
as  an  emigration  agent,"  in  the  county  of  JVIontgomery,  and 
other  counties  designated,  which  had  been  in  force  about  two 
years  when  the  statute  in  question  was  enacted. — Acts  1876-7, 
p.  225,  If  we  could  see  that  the  legislative  purpose  was  merely 
to  impose  a  license  tax  upon  persons  engaged  in  the  business  or 
occupation  of  hiring  persons  to  leave  the  State,  we  would  not 
be  justified  in  declaring  the  law  violative  of  the  constitution, 
because  it  incidentally  affected  the  right  of  free  egress  from 
the  State.  A  constitutional  right  is  often  affected  in  this  way 
by  the  taxing  power,  without  a  repugnancy  which  will  vitiate 
the  tax.  In  Osborne  v.  Mobile^  16  Wall.  479,  it  was  accord- 
ingly held  that  an  annual  license  tax  imposed  by  the  city  of 
Mobile  on  an  express  company,  engaged  in  that  city  in  carry- 
ing on  an  inter-state  commerce,  was  not  repugnant  to  the  con- 
stitution as  a  regulation  of  commerce.  So  a  tax  imposed  by 
the  legislature  of  Pennsylvania  upon  the  gross  receipts  of  rail- 
road and  canal  companies,  doing  business  between  that  and 
other  States,  has  been  sustained  as  a  proper  exercise  of  the  tax- 
ing power. — State  Tax  on  Railway  Gross  Receipts  Case, 
15  Wall.  284. 

A  constitutional  right,  however,  conferred  by  the  Federal 
constitution,  as  such,  can  not  be  taxed  by  the  States,  either  di- 
rectly or  indirectly,  because  the  power  to  tax  carries  with  it 
the  power  to  defeat  and  render  useless,  if  not  to  destroy. 
Pollard  V.  State,  65  Ala.  628;  McCuUough  v.  Maryland, 
6  Wheat.  316.  A  law,  as  we  have  seen,  would  certainly  be 
void  which  exacted  tribute  of  a  citizen  as  the  price  of  crossing 
a  State  line.  Does  the  license  hi  question  operate  manifestly 
as  a  tax,  by  indirection,  upon  the  right  of  the  citizen  to  leave 
the  State,  or  does  it  so  burden  this  right  as  to  effectually  im- 
pair it?  No  principle  of  construction  is  sounder  than  the 
common  sense  and  cardinal  rule,  tliat  "  what  can  not  be  done 
directly  can  not  be  done  indirectly." — Ex  Parte  Hardy, 
68  Ala.  303  ;  Ciimmings  v.  Missouri,  4  Wall.  277.  If  the 
law  should  act  npon  any  other  theory,  it  wonld  subject  itself  to 
the  just  challenge  of  catching  at  shadows  and  not  substances. 
Hence,  a  constitutional  right,  though  subject  to  regulation, 
"can  not  be  impaired,  or  destroyed,  under  the  device  or  guise 
of  being  regulated." — South  c&  North  Ala.  R.  R.  Co.  v.  Mor- 
ris, 65  Ala.  193. 

It  is  easy  to  see  the  application  of  this  principle  in  constru- 
ing the  statute  now  under  review.  Every  person,  including 
every  laborer,  has  the  right  of  egress  from  the  State — the  right 
to  emigrate  at  his  option,  and  in  the  unobstructed  exercise  of 
his  free  will.  He  has,  therefore,  the  clear  right  to  contract  to 
exercise  such  right,  because  it  may  become  a  necessary  and 
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only  means  of  its  successful  exercise.  If  the  right  itself  exists 
and  is  lawful,  it  can  not  become  unlawful  to  agree  to  exercise  it. 

It  may  be  said,  however,  that  no  license  is  required  of  the 
laborer  to  contract,  but  only  of  any  one  else  to  contract  with 
him.  The  fallacy  of  the  suggestion  is  patent,  as  it  requires  at 
least  two  parties  to  every  contract.  A  law  forbidding  the 
purchase  of  any  commodity  is  in  effect  a  law  to  prohibit  its 
sale.  In  Brown  v.  Maryland.,  12  Wheat.  419,  it  was  said  that 
a  tax  on  the  sale  of  an  article,  imported  for  sale,  was  a  tax  on 
the  article  itself.  So  it  was  decided  in  Welt/cyn  v.  State  of 
Missouri,  91  U.  S.  275,  that  a  license  tax  required  for  the  sale 
of  goods  was,  in  effect,  a  tax  on  the  goods  themselves.  The 
license  in  that  case  was  sought  to  be  sustained  as  a  tax  upon  a 
calling  or  occupation.  In  like  manner  a  tax  upon  passenger 
carriers  of  a  specific  sum  for  each  passenger  transported  has 
been  adjudged  to  be  a  tax  upon  the  passengers. — Passenger 
Cases,  7  How.  (U.  S.)  283 ;  Crandall  v.  Nevada,  6  Wall.  35. 

The  legislative  intent  then  is  plain  upon  the  face  of  the  act. 
Its  purpose  is  to  prevent  free  egress  of  laborers,  from  the 
counties  designated,  out  of  the  State.  There  is  no  tax  upon 
the  right  of  hiring  or  inducing  them  to  go  elsewhere.  But  a 
tax  of  two  hundred  and  fifty  dollars,  in  the  form  of  a  license, 
is  exacted  of  every  one  who  makes  a  contract  with  a  laborer, 
or  otherwise  offers  him  an  inducement  to  leave  the  State, 
whether  for  the  service  of  the  particular  employer  or  hirer,  or 
for  that  of  other  persons.  The  license  required  might  thus 
amount  to  twice  or  three  times  the  annual  value  of  the  hire- 
ling's labor.  It  requires  no  great  draft  upon  judicial  knowl- 
edge to  declare  that  such  a  tax  is  in  its  nature  prohibitory,  and 
its  natural  effect,  pursuant  to  its  obvious  purpose,  is  to  seriously 
clog  and  impair  the  laborer's  right  of  free  emigration. — Ex 
Parts  Burnett,  30  Ala.  461. 

Construing  the  act  under  consideration  by  the  test  of  these 
principles,  we  do  not  see  how  it  can  be  sustained.  It  must  be 
pronounced  void  as  an  indirect  tax  upon  the  citizen's  right  of 
free  egress  from  the  State,  operating  to  hinder  the  exercise  of 
his  personal  liberty,  and  seriously  impair  his  freedom  of  emi- 
gration.—  Webber  v.  Virginia,  103  U.  S.  344 ;  Vines  v.  State, 
67  Ala.  73 ;  Passenger  Cases,  supra. 

There  are  other  objections  urged  to  this  act  besides  the  one 
we  have  above  considered.  It  is  ably  assailed  as  a  species  of 
vicious  class  legislation,  applicable  alone  to  laborers  and  to  no 
other  persons  in  the  community.  It  is  also  attacked  as  being 
repugnant  to  the  Fourteenth  Amendment  of  the  Federal  Con- 
stitution, the  ground  of  objection  being  that  it  is  a  denial  by 
the  State  to  laborers,  as  a  class,  of  "  the  egual  protection  of  the 
laws."     What  force  there  may  be  in  these  objections  we  need 
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not  consider,  as  it  is  rendered  entirely  unnecessary  in  view  of 
the  conclusion  to  which  we  have  come,  pronouncing  the  law 
void  for  other  and  distinct  reasons. 

The  judgment  of  the  City  Court  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accordance  with  the  views 
expressed  in  this  opinion. 


Seals  V.  Edmondson. 

Action  against  Warehouseman   for  Loss  of  Cotton  destroyed 

htj  rire. 


1.  Warehousemen;  dxUy  and  liability. — Warehousemen,  being  of  the 
class  of  bailees  known  as  paid  agents,  exercising  private  employments, 
their  liability  and  relation  are  essentially  different  from  those  of  common 
carriers ;  their  duty  is  to  bring  to  the  business  in  which  they  are  em- 
ployed reasonable  skill  and  diligence,  and  they  are  answerable  only  for 
ordinary  negligence,  and  may,  by  special  contract,  enlarge  or  narrow 
their  liability  as  defined  by  law,  except  for  losses  caused  by  or  through 
their  own  fraud. 

2.  Same;  ivhen  negligence  imputed. — The  general  rule  is,  that  if  a 
bailee  of  goods,  liable  only  for  losses  occurring  from  his  negligence,  upon 
demand  made,  fails  to  re-deliver  them,  or  does  not  account  for  a  failure 
to  make  delivery,  prima  facie,  negligence  will  be  imputed  to  him  ;  and 
the  burden  of  proving  a  loss  without  the  want  of  ordinary  care  is  devolved 
upon  him. 

3.  Same  ;  vjhen  burden  of  proof  on  bailor  to  show  negligence. — But 
where,  as  in  this  case,  there  is  a  full  explanation  of  the  failure  to  deliver 
on  demand,  and  it  is  shown  that  the  goods  were  lost  by  a  cause  not  in- 
volving the  bailee  in  liability,  as  by  fire,  the  attending  circumstances  be- 
ing known  to  the  bailor  before  demand,  and  the  demand  being  merely 
formal,  it  can  not  be  presumed  from  the  failure  to  deliver  that  the  bailee 
has  been  wanting  in  care,  or  has  been  negligent,  and  his  negligence  was 
the  proximate  cause  of  the  loss ;  and  hence,  upon  the  bailor,  in  a  suit  by 
him  for  damages  resulting  from  the  loss,  rests  the  burden  of  offering 
some  evidence  tending  to  show  that  the  defendant  has  been  guilty  of 
negligence,  causing  or  contributing  to  the  destruction  of  the  goods. 

4.  Same;  measure  of  duty  and  liability  not  affected  by  care  taken  of 
their  own  property  similarly  situated. — The  liability  of  a  warehouseman, 
for  the  safe  care  and  custody  of  goods  intrusted  to  his  keeping,  is  not  de- 
termined by  the  degree  of  care  and  diligence  which  he  in  fact  bestows 
on  his  own  goods  similarly  situated.  Whether  he  is  very  careless  and 
indifferent  about  his  own  goods,  or  is  very  prudent  and  diligent,  in  either 
case,  the  measure  of  his  duty  is,  to  bestow  reasonable  skill  and  ordinary 
diligence  in  regard  to  the  property  intrusted  to  his  custody,  to  do  all  that 
men  of  ordinary  prudence  would  do  under  like  circumstances. 

5.  Relevancy  of  evidence;  general  rule  as  to. — The  general  rule  in  re- 
gard to  the  relevancy  of  evidence  is,  that  no  fact  or  circumstance  ought 
to  be  received,  which  has  not  a  direct  tendency  to  the  proof  or  disproof 
of  the  matters  in  issue  ;  and  hence,  facts  and  circumstances  which,  when 
proved,  are  incapable  of  affording  any  reasonable  presumption  or  infer- 
ence touching  the  issues,  ought  to  be  excluded.     If,  however,  it  is  ap- 
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parent  that  the  fact  or  circumstance  has  a  tendency  to  elucidate  the 
issue,  however  weak  and  inconclusive  it  maybe  of  itself,  evidence  of  it 
ouf^ht  to  be  received,  and  its  weifiht  or  sufficiency  submitted  to  the  jury 
under  proper  instructions  from  the  court. 

6.  Warehousemen;  v;hat  not  admissible  as  evidence  of  negligence. — In 
an  action  against  a  warehouseman  to  recover  damages  for  cotton  stored 
and  destroyed  by  fire,  it  being  shown  that  the  warehouse,  a  brick  struc- 
ture without  a  roof,  located  in  the  city  of  Eufaula,  was  burned,  with  the 
cotton  stored  therein,  on  Christmas  night,  and  that  the  city  authorities 
had  previously  refused  to  prohibit  the  explosion  of  crackers  and  like 
fireworks  on  the  streets  during  the  Christmas  holidays,  the  plaintiff,  after 
proof  of  facts  tending  to  show  that  the  explosiop  of  such  fireworks 
caused  the  burning  of  the  warehouse  and  cotton,  off'ered  evidence  that 
the  defendant  owned  about  seven  hundred  and  fifty  bales  of  the  cotton 
stored  in  the  warehouse,  which  was  insured,  and  that,  on  the  day  before 
the  fire,  he  obtained  additional  insurance  on  his  cotton  for  three  days 
only, — held,  that  the  offered  evidence  was  irrelevant  and  inadmissible, 
and  that  the  primary  court  properly  refused  to  allow  it  to  go  to  the  jury. 

7.  Same  ;  usage  as  to  employment  of  ivatchman  ;  when  admissible. — In 
such  case,  the  particular  want  of  diligence  imputed  to  the  defendant  be- 
ing the  neglect  on  his  part  to  employ  a  watchman  to  guard  against  the 
danger  of  fire  in  the  night  time,  and  especially  during  the  nights  when 
fireworks  were  exploded  on  the  streets,  evidence  that  the  warehouse  had 
been  used  for  the  storage  of  cotton  for  many  years  by  a  former  owner, 
and  that  during  the  time  of  such  use  fireworks  had  been  exploded  in  the 
streets,  and  a  watchman  had  not  been  employed  to  guard  or  protect  it, 
is  competent,  as  tending  to  show  that  the  defendant  had  exercised  com- 
mon or  ordinary  diligence. 

8.  Opinion  of  witness  as  to  combustibility  of  cotton ;  when  admissible. 
A  witness,  who  is  conversant  with,  and  has  had  peculiar  opportunities  of 
observing,  cotton,  its  nature  and  quality,  and  its  liability  to  catch  fire  and 
burn,  may  express  his  opinion,  in  a  case  in  which  such  opinion  is  rele- 
vant to  the  issues,  that  if  a  blazing  missile,  or  a  burning  coal  is  applied 
to  cotton,  the  cotton  would  thereby  be  fired  immediately,  and  would  burn 
with  such  rapidity  that  its  extinguishment  would  be  improbable,  if  not 
impossible. 

Appeal  from  Barbour  Circuit  Court. 

Tried  before  Hon.  H.  D.  Clayton. 

This  was  a  suit  by  David  M.  Seals  against  R.  Q.  Edmondson, 
to  recover  damages  for  the  loss  of  twelve  bales  of  cotton,  which 
the  plaintiff  had  stored  with  the  defendant  as  a  warehouseman, 
at  a  stipulated  rate  of  storage,  and  which  were  destroyed  by 
iire,  on  the  night  of  25th  December,  1880,  by  reason  of  the 
alleged  negligence  and  want  of  proper  care  and  diligence  on 
the  part  of  the  defendant.  The  defendant  pleaded  (1)  the  gen- 
eral issue ;  (2)  "  that  by  the  contract  under  which  the  plaintiff 
stored  the  cotton,  mentioned  in  the  complaint,  in  defendant's 
warehouse,  it  was  stipulated  that  said  defendant  was  not  to  be 
responsible  for  the  loss  of  said  cotton  by  acts  of  Providence,  or 
by  iire,  and  that  the  said  cotton  was  consumed  by  an  accidental 
fire,  for  which  defendant  was  in  no  way  responsible ;"  and  (3) 
the  same  facts  as  are  alleged  in  the  second  plea,  except  the 
words,  "  for  which  defendant  was  in  no  way  responsible,"  are 
omitted.  A  demurrer  was  interposed  to  the  third  plea,  but  it 
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does  not  appear  that  it  was  passed  on  in  the  lower  court.  The 
trial  was  had  on  issue  joined  on  the  foregoing  pleas,  as  appears 
from  the  judgment-entry,  and  resulted  in  a  verdict  and  judg- 
ment for  the  defendant. 

The  plaintiff  reserved  several  exceptions  to  the  rulings  of  the 
court  on  the  admissibility  of  evidence,  and  also  to  the  giving, 
at  the  request  of  the  defendant,  of  the  following  charge :  "The 
question  in  this  case  is  not  what  Edmondson,  the  defendant, 
might  have  done  to  prevent  the  lire,  or  to  put  out  the  fire,  but 
the  question  is,  did  Edmondson  fail  to  do  anything  which  or- 
dinary care  required  of  him."  The  facts  disclosed  by  the 
evidence,  and  the  exceptions  reserved  in  reference  thereto,  are 
sufficiently  stated  in  the  opinion. 

The  rulings  of  the  Circuit  Court  on  questions  of  evidence, 
and  the  charge  given  at  defendant's  request,  are  here  assigned 
as  error. 

Watts  &  Sons,  foi*  appellant,  cited  Story  on  Bailments, 
§§  444,  549,  549a;  Wharton  on  Neg.,  §§  47-50,  569,  573,  576; 
HaUhett  V.  Gihson,  13  Ala.  587;  Hopkins  v.  M.  &  0.  R.  R. 
Co.,  41  Ala.  486 ;  Hailey  v.  Falconer,  32  Ala.  536 ;  1  Brick. 
Dig,  p,  809,  §§  81-2;  Johnson  v.  State,  17  Ala,  618;  Harrell 
V.  Mitchell,  61  Ala,  270;  Spiva  v.  Stapleton,  38  Ala,  171; 
Weaver  v.  Ala.  Coal  Min.  Co.,  35  Ala,  176 ;  Jones  v.  Fort, 
36  Ala,  449 ;  Gilmer  v.  City  Council,  26  Ala,  665, 

G.  L.  Comer,  S.  H.  Dent  and  Pugh  &  Merrill,  contra, 
cited  M.  <&  O.  R.  R.  Co.  v.  Prewitt,  46  Ala.  63  ;  Ala.  <&  Tenn. 
R.  R.  Co.  V.  Xidd,S5  Ala,  209;  Story  on  Bailments,  §§  23,  31, 
62,  79,  4:50a,  456 ;  Gibson  v.  Hatchett  c&  Bro.,  24  Ala,  201 ; 
S.  C,  13  Ala.  587 ;  Grey's  E^^r.  v.  Mobile  Trade  Co.,  55  Ala. 
387,  and  authorities  cited  ;  Moore  v.  Mayor,  1  Stew.  284 ;  Steele 
V.  Townsend,  37  Ala.  247;  Story  on  Bailments  (8th  Ed.), 
§§  549«,  549&,  30-35. 

BRICKELL,  C.  J, — Warehousemen  are  of  the  class  of  bail- 
ees known  as  paid  agents,  exercising  private  employments, 
whose  liability  and  relation  is  essentially  different  from  that  of 
common  carriers.  Their  duty  is  to  bring  to  the  business  in 
which  they  are  employed  reasonable  skill  and  diligence,  and 
they  are  answerable  only  for  ordinary  negligence. — Moore  v. 
Mayor,  1  Stew,  284;  Hatchett  v.  Gibson,  13  Ala,  587;  S.  C, 
24  Ala,  201 ;  Jones  v.  Hatchett,  14  Ala.  743.  As  they  do  not 
exercise  a  public  employment ;  as  they  are  at  liberty  to  select 
their  own  customers,  to  accept  only  such  business  or  service  as 
they  may  choose,  and  to  fix  the  measure  of  compensation  to  be 
paid  for  their  services,  they  have  the  right  by  special  contract 
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to  enlarge  or  to  narrow  their  liability  as,  in  the  absence  of  con- 
tract, it  is  defined  by  law. — Alexander  v.  Greene,  3  Plill,  (N.  Y.)  9. 
The  only  limitation  upon  the  powers  of  such  a  bailee,  to  protect 
himself  against  losses  occurring  in  the  course  of  his  employ- 
ment, seems  to  be,  that  he  shall  not  stipulate  for  immunity  from 
responsibility  for  his  own  fraud.  "For  the  law  will  not  toler- 
ate such  an  indecency  and  immorality,  as  that  a  man  shall  con- 
tract to  be  safely  dishonest.  It,  therefore,  declares  all  such 
contracts  utterly  void ;  and  holds  the  bailee  liable,  in  the  same 
manner  and  to  the  same  extent,  as  if  no  such  contract  ever  ex- 
isted."— Story  on  Bailments,  §  32. 

Whether  the  receipts  given  by  the  defendant,  on  the  storage 
of  the  cotton,  are  to  be  deemed  special  contracts,  and  the  clause 
found  in  them,  "  acts  of  Providence  and  fire  excepted,"  ought 
to  be  construed  as  a  limitation  of  his  liability,  relieving  him  if 
losses  occurred  from  these  causes,  unless  he  was  guilty  of  fraud, 
though  a  want  of  ordinary  diligence  could  be  traced  to  him, 
does  not  appear  to  have  been  a  matter  of  contention  in  the  Cir- 
cuit Court.  The  rulings  of  the  court  now  assigned  as  error  do 
not  involve  a  consideration  of  the  question.  They  seem  to  pro- 
ceed upon  the  supposition  that  he  was  liable  for  ordinary  negli- 
gence ;  liable  if  he  had  not  exercised  that  degree  of  diligence 
which  would  be  exercised  by  men  of  common  prudence  engaged 
in  the  like  business,  and  under  like  circumstances. 

The  general  rule  is,  that  if  a  bailee  of  goods,  liable  only  for 
losses  occurring  from  his  negligence,  upon  demand  made,  fails  to 
redeliver  them,  or  does  not  account  for  a  failure  to  make  delivery, 
jprima  facie,  negligence  will  be  imputed  to  him ;  and  the  bur- 
den of  proving  a  loss  without  the  want  of  ordinary  care,  is  de- 
volved upon  him. — Schmidt  v.  Blood,  9  Wend.  268 ;  Piatt  v. 
Hibhard,  7  Co  wen,  500,  note  «y  Cass  v.  Boston  c§  Lowell  R. 
R.  Co.,  14  Allen,  448;  Clajlin  v.  Meyer,  75  I^.  Y.  260.  The 
rule  is  founded  upon  necessity,  and  upon  the  presumption  that 
a  party  who  from  his  situation  must  have  peculiar,  if  not  ex- 
clusive knowledge  of  facts,  if  they  exist,  is  best  able  to  prove 
them.  If  the  bailee,  in  whose  possession  and  under  whose  care 
and  control  goods  are,  will  not  account  for  the  refusal  or  failure 
to  deliver  them  on  demand  of  his  principal,  it  is  not  a  violent 
presumption,  that  he  has  wrongfully  converted,  or  wrongfully 
retains  them.  Or  if  there  was  injury  to,  or  loss  of  them  dur- 
ing his  possession,  it  is  for  him  to  show  the  circumstances,  ac- 
quitting himself  of  a  want  of  the  care  in  keeping  them  it  was  his 
duty  to  bestow.  But  where,  as  in  the  present  case,  there  is  full 
explanation  of  the  failure  to  deliver  on  demand,  and  it  is  shown 
that  the  goods  have  been  lost  by  a  cause  not  involving  him  in 
liability,  as  by  fire,  or  by  theft,  or  by  the  violence  of  nature,  it 
can  not  be  justly  pronounced  that  he  has  been  wanting  in  care 
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— that  he  has  been  negligent,  and  liis  negligence  was  the  prox- 
imate cause  of  the  loss. — Claflin  v.  Meyer ^  supra  j  Lamh  v. 
Camden  &  Amboy  R.  R.  Co.^  46  IST.  Y.  271.  But,  as  is  ob- 
served in  ClajUn  v.  Meyer,  supra,  it  must  not  be  understood 
that  a  warehouseman  or  other  bailee,  bound  to  the  duty  of  taking 
care  of  and  delivering  goods,  can  excuse  a  failure  or  refusal  to 
deliver,  or  impose  upon  his  principal  any  necessity  of  proof,  by 
merely  alleging  as  an  excuse  that  they  have  been  lost  by  causes 
which  relieve  him  from  liability,  if  he  has  not  been  negligent. 
The  fact  of  the  los^  from  such  causes  must  appear  with  reason- 
able certainty,  or  his  fa'lure  to  deliver  will  be  regarded  2iB  prima 
facie  evidence  of  negligence. 

It  is  in  the  light  of  these  principles  the  questions  arising  m 
this  case  must  be  examined  and  decided.  The  loss  of  the  cot- 
ton by  fire,  and  the  attending  circumstances  were  known  to 
the  plaintiff  before  the  demand  for  delivery^  and  the  demand 
was  merely  formal ;  compliance  with  it  was  not  expected,  and 
was  known  to  be  impossible.  Upon  the  plaintiff,  therefore, 
rested  the  burden  of  offering  some  evidence  tending  to  show 
that  the  defendant  had  been  guilty  of  negligence,  had  been 
wanting  in  the  care  a  prudent  man  in  like  circumstances  would 
have  taken  of  his  own  property,  which  caused  or  contributed 
to  the  destruction  of  the  cotton.  Having  shown  that  the  ware- 
house, a  brick  structure  without  a  roof,  was  located  in  the  city 
of  Eufaula,  and  was  burned  with  the  cotton  stored  therein  on 
the  night  of  December  25th,  1880,  the  authorities  of  the  city 
having  refused  to  prohibit  the  explosion  of  crackers  and  like 
fireworks  in  the  streets  during  the  Christmas  holidays,  offered 
some  evidence  having  a  tendency  to  show  that  such  explosions 
caused  the  burning  of  the  warehouse  and  cotton.  In  this  con- 
nection, evidence  was  offered  that  the  defendant  owned  about 
seven  hundred  and  fifty  bales  of  the  cotton  stored  in  the  ware- 
house, and  had  it  covered  by  insurance ;  and  on  the  day  before 
the  burning,  he  obtained  additional  insurance  for  three  days 
only.  The  rejection  of  this  evidence,  on  the  objection  of  the 
defendant,  forms  the  matter  of  the  first  and  second  exceptions. 

The  general  rule  in  regard  to  the  relevancy  of  evidence  is, 
that  no  fact  or  circumstance  ought  to  be  received  which  has  not 
a  direct  tendency  to  the  proof  or  disproof  of  the  matters  in  is- 
sue. Facts  and  circumstances,  which,  when  proved,  are  inca- 
pable of  affording  any  reasonable  presumption  or  inference 
touching  the  issues,  ought  to  be  excluded.  They  serve  to  dis- 
tract and  divert  the  attention  of  the  jury  from  the  material 
facts  and  from  the  real  issues,  and  lead  to  uncertainty  and  inse- 
curity in  the  administration  of  justice. — Magee  v.  Billingsley, 
3  Ala.  679 ;  Governor  v.  Campbell,  17  Ala.  566.  On  the  other 
hand,  if  it  is  apparent  the  fact  or  circumstance  has  a  tendency 
33 
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to  elucidate  the  issue,  however  weak  and  inconclusive  it  may 
be  of  itself,  evidence  of  it  ought  to  be  received,  and  its  suffi- 
ciency or  weight  submitted  to  the  jury  under  proper  instruc- 
tions from  the  court.— 1  Brick.  Dig.  808-9,  §§  77-82.  The  in- 
quiry is,  wiiether  this  evidence  was  pertinent  and  had  a  tend- 
ency to  show  negligence  or  a  want  of  ordinary  diligence  in  taking 
care  of  the  cotton,  and  protecting  it  from  the  danger  of  de- 
struction by  tire.  ' 

The  argument  in  support  of  the  relevancy  of  these  facts  is, 
that  it  indicates  the  apprehensiveness  of  the  defendant  that 
there  was  danger  of  loss  or  destruction  by  lire  of  goods  stored 
in  his  warehouse,  and  the  inference  to  be  drawn  is,  that  such 
apprehension  required  he  should  exercise  a  higher  degree  of 
diligence  than  would  have  been  necessary  if  he  had  not  indulged 
them.  The  duty  of  a  bailee  is  dictated  and  measured  by  cir- 
cumstances, and  varies  with  them,  of  necessity.  That  which 
would  be  reasonable  diligence  at  one  time,  in  one  locality,  in 
the  absence  of  impending  danger,  might  at  another  time,  in 
another  locality,  and  in  the  presence  of  danger,  become  mere 
recklessness.  The  existence  or  standard  of  negligence  or  dili- 
gence is  not,  however,  the  degree  of  care  which  he  may  exer- 
cise in  reference  to  his  own  property ;  nor  is  the  presence  or 
absence  of  hazards  or  perils  to  be  determined  by  inquiring  into 
indifference  to  them,  or  fearf ulness  or  apprehensiveness  of  them. 
His  power  over  his  own  property,  the  care  which  he  employs 
in  guarding  it,  is  a  matter  about  which  he  may  exercise  his  own 
discretion,  so  long  as  he  works  no  injury  to  the  property  of 
others — he  may  be  indifferent  or  reckless,  or  he  may  exercise 
the  highest  prudence,  and  employ  all  proper  and  legal  means 
to  indemnify  himself,  if  loss  should  occur.  The  measure  of  his 
duty  is,  to  bestow  reasonable  skill  and  ordinary  diligence  in  re- 
gard to  the  property  entrusted  to  his  custody — doing  all  that 
men  of  ordinary  prudence  would  do  under  like  circumstances, 
without  regard  to  the  care  he  may  exert  for  himself.  The  in- 
surance of  his  own  cotton  justified  only  the  inference,  that  he 
preferred  paying  the  premiums,  rather  than  take  upon  himself  the 
exclusive  risk  of  its  loss — that,  in  regard  to  his  own  interests, 
he  exercised  the  highest  degree  of  care  and  prudence.  The 
plaintiff,  to  whom  all  the  facts  were  known,  could  have  been 
equally  careful,  and  covered  his  cotton  with  insurance.  For 
him,  the  defendant  had  no  authority,  without  special  instruc- 
tions, to  effect  insurance.  And  if  such  instructions  were  given 
and  were  not  obeyed,  the  liability  of  the  defendant,  if  a  loss 
occurred,  would  not  have  been  for  negligence  as  a  bailee,  but 
for  the  disobedience  of  instructions  it  was  a  duty  to  follow. .  If 
it  be  assumed,  that  the  defendant  was  induced  to  take  additional 
insurance  for  three  days,  because  of  his  apprehensiveness  of  in- 
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creased  danger  from  loss  by  lire  during  that  period,  we  repeat, 
it  is  not  by  inquiring  into  his  apprehensions  or  fears,  that  tlie 
existence  of  danger  is  to  be  ascertained.  They  were  not  shared 
in,  if  he  had  them,  by  others  who  were  as  well  informed  of  the 
facts  from  which  it  is  supposed  the  danger  arose.  The  city 
authorities,  bound  to  the  dut^^  of  protecting  persons  and  prop- 
erty within  the  city,  refused  to  prohibit  the  use  and  explosion 
of  crackers  and  other  like  fireworks  in  the  streets,  the  inference 
from  which  is,  that  they  did  not  apprehend  any  special  danger 
from  them.  The  tendency  of  the  evidence,  if  admitted,  would 
have  been  the  diversion  of  the  attention  of  tlie  jury  from  the 
main  point  and  real  issue  in  controversy,  the  degree  of  care  the 
law  enjoined  upon  the  defendant,  and  whether  he  had  exercised 
it,  into  an  inquiry  as  to  the  degree  of  care  he  exercised  touch- 
ing his  own  property.  That  inquiry  would  have  been  as  perti- 
nent, if  a  loss  had  occurred  from  his  negligence,  and  he  justified 
or  excused  himself,  because  he  was  also  negligent  in  taking  care 
of  his  own  property,  and  at  the  same  time  and  from  the  same 
cause  lost  it. 

The  third,  fourth  and  fifth  exceptions  involve  the'  same  ques- 
tion, and  may  be  considered  in  connection.  As  a  general  rule, 
the  mere  opinions  of  a  witness,  not  an  expert,  or  his  inferences 
or  conclusions  are  not  admissible  evidence.  The  theory  of  the 
plaintiff  was,  that  the  cotton  in  the  warehouse  had  been  fired 
from  the  explosion  of  fireworks  in  the  streets.  The  theory  was 
eombatted  by  the  defendant,  and  he  introduced  evidence  tend- 
ing to  show  that  the  fire  did  not  occur  until  some  hours  after 
these  explosions  had  ceased.  In  this  connection,  witnesses  who 
had  been  engaged  in  the  cotton  business,  and  had  seen  the  burn- 
ing of  cotton,  were  permitted  to  state  that  if  a  blazing  missile 
or  a  burning  coal  had  been  applied  to  the  cotton,  it  would  have 
been  fired  immediately,  and  burned  with  such  rapidity  that  its 
extinguishment  would  have  been  improbable,  if  not  impossible. 
This  is  the  substance  of  the  evidence,  and  we  understand  from 
the  recitals  in  the  bill  of  exceptions,  that  the  witnesses  had  been 
engaged  in  the  cotton  business,  that  from  their  employment  or 
pursuits  they  had  peculiar  opportunities  of  observing  cotton,  its 
nature  and  quality,  and  its  liability  to  catch  fire  and  burn  ;  that 
cotton  is  peculiarly  combustible— that  it  is  its  nature  to  take 
fire  quickly,  and  to  burn  rapidly,  is  a  fact  to  which  any  witness 
having  knowledge  of  it  may  testify.  The  fact  was  involved 
in  the  evidence  we  are  considering,  and,  without  stating 
the  fact  itself,  a  witness  could  probably  state  the  inference  in- 
volved in  it. — 1  Whart.  Ev.  §  510.  But  how  far  this  may  be 
true,  is  not  material,  for  the  witnesses  were  peculiarly  conver- 
sant with  cotton,  and  with  propriety  could  express  an  opinion 
as  to  its  combustibility,  and  the  difficulty  of  extinguishing  fire 
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burning  it,  as,  after  examination,  they  conld,  if  material,  have 
expressed  an  opinion  as  to  its  marketable  grade  or  classification, 
and  consequent  value. — Sjnva  v.  Stapleton,  38  Ala.  171 ;  City 
Council  V.  Gilmer,  33  Ala.  133. 

The  sixth  exception  involves  the  admissibility  of  evidence 
that  the  warehouse  had  been  used  for  the  storage  of  cotton  for 
many  years  by  a  former  owner ;  that  during  the  time  of  its  use 
fire  missiles  had  been  shot  off  in  the  streets,  and  a  watchman 
had  not  been  employed  to  guard  or  protect  it.  We  can  per- 
ceive no  just  objection  to  this  evidence.  The  particular  want 
of  diligence  imputed  to  the  defendant,  was  the  neglect  to  em- 
ploy a  watchman  to  guard  against  the  danger  of  fire  in  the 
night  time,  and  especially  during  the  nights  when  there  was 
the  explosion  of  fireworks  in  the  streets.  If  such  had  not  been 
the  usage,  the  fact  was  material  in  determining  whether  a  want 
of  common  or  ordinary  diligence  could  be  imputed  to  the  de- 
fendant. Common  or  ordinary  diligence,  in  the  sense  of  the 
law,  is  said  by  Judge  Story  to  be  the  common  prudence  men 
generally  exercise  about  their  own  affairs  in  the  age  and  coun- 
try in  which  they  live. — Story  on  Bailm.  §  11.  It  is  only  under 
peculiar  circumstances  that  a  bailee  can  be  regarded  as  negli- 
gent, if  he  employs  the  diligence  which  is  employed  by  others, 
engaged  in  the  same  business,  in  the  same  community  with 
himself. 

The  charge  given  by  the  Circilit  Court  may  be  subject  to 
some  criticism,  but  it  expresses  the  proper  criterion  of  the  lia- 
bility of  the  defendant — a  failure  or  an  omission  to  do  any  thing 
which  ordinary  care  required  of  him. 

We  find  no  error  in  the  record,  and  the  judgment  must  be 
aflSrmed. 


Home  Insurance  Co.  v.  Adler. 

Action  on  Policy  of  Fire  Insuran<ie. 

1.  Fire  insurance;  validity  of  parol  contract  of. — A  valid  contract  of 
fire  insurance  may  be  made  in  parol ;  and  an  action  at  law  may  be  main- 
tained on  an  agreement  to  insure,  if  all  the  terms  were  agreed  on,  so  as 
to  cover  the  time  of  the  loss,  and  the  breach  consists  in  the  failure  to  is- 
sue the  policy. 

2.  Same;  vjJien  agreement  to  insure  void  for  uncertainty. — A  parol 
agreement  to  insure  against  loss  by  fire,  which  fixes  the  subject  and  sum 
of  insurance,  but  is  silent  as  to  the  rate  of  insurance,  the  duration  of  the 
policy,  the  payment  of  the  premiimi  or  other  material  stipulations,  is,  by 
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itself  and  unaided  by  previous  dealings  between  the  parties,  void  for 
uncertainty. 

3.  Same  ;  when  verbal  agreement  to  insure  aided  by  previous  policies. 
But  where  the  agreement  relates  to  insurance  on  merchandise  and  house- 
hold goods  in  the  storehouse  of  the  party  seeking  the  insurance,  and  he 
had  previously  obtained  two  annual  policies  on  merchandise  in  the  same 
storehouse,  from  the  same  agent,  and  in  the  same  insurance  company, 
as  these  former  dealings  between  the  parties  showed  the  house  in  which 
the  merchandise  covered  by  the  policies  was  kept,  the  rate  of  premium, 
the  time  for  which  the  insurance  had  been  obtained,  and  the  many  stip- 
ulations and  details  embodied  in  the  policies,  proof  thereof  would  au- 
thorize the  inference,  that  when  the  insurance  was  applied  for,  and  the 
agent  agreed  to  issue  the  policy,  all  the  previous  terms  were  impliedly 
understood  and  adopted,  except  in  so  far  as  they  were  modified  by  the 
express  terms  of  the  verbal  agreement ;  and  hence,  in  a  suit  on  the  agree- 
ment to  insure,  after  a  loss  by  fire,  the  two  former  policies  are  admissi- 
ble in  evidence  in  aid  of  the  agreement. 

4.  Secondary  evidence  of  contents  of  policy  of  insurance  ;  recollection 
can  not  be  refreshed  by  policy  previously  issued. — Plaintiff  declared  on  a 
verbal  agreement  to  in.sure  merchandise  and  household  goods  against  loss 
by  fire,  and  also  on  policy  filled  up  and  signed  in  pursuance  of  the  ver- 
bal agreement,  but  after  the  loss  and  in  ignorance  of  it,  which  was  put 
by  the  defendant's  agent  in  his  safe,  in  which  he  had  kept  policies  issued 
by  defendant  to  the  plaintiff  for  previous  years,  covering  merchandise  in 
the  same  storehouse.  On  the  day  after  the  fire  plaintiff  informed  de- 
fendant's agent,  at  his  office,  that  the  property  insured  had  been  de- 
stroyed by  fire,  when  lie  was  shown  the  policy  which  had  been  filled  up 
and  signed,  and  plaintiff  then  read  it  and  handed  it  back  to  the  agent, 
and  never  afterwards  saw  it.  On  the  trial,  the  defendant  having  failed 
to  produce  the  policy  on  notice,  the  plaintiff  was  examined  in  his  own 
behalf  as  to  its  contents,  and  was  allowed  by  the  court,  against  defend- 
ant's objection,  to  look  at  one  of  the  policies  previously  issued,  and  to 
testify  that  it  corresponded  with  the  one  not  produced,  and  in  that  way 
to  prove  the  contents  ther.'of .  Held,  that  the  court  erred  in  allowing 
plaintiff  to  thus  refresh  his  recollection,  and  in  allowing  him  thus  to  prove 
the  contents  of  the  policy. 

5.  When  party  on  whom  notice  to  produce  paper  writing  can  not  offer 
parol  evidence  of  its  contents  contradictory  to  that  offered  by  opposite  party. 
In  such  case,  the  defendant  having  failed  to  produce  on  the  trial  the  pol- 
icy so  signed  and  filled  up,  and  to  account  for  its  absence,  and  the  plain- 
tiff having  testified  to  its  contents,  the  defendant  can  not  be  allowed  to 
offer  parol  proof  thereof  different  from  that  stated  by  the  plaintiff,  either 
for  the  purpose  of  showing  what  the  true  terms  and  provisions  of  the 
policy  were,  or  for  the  purpose  of  contradicting  the  plaintiff. 

6.  Fire  insurance  ;  recovery  on  policy  issued  after  loss,  in  pursuance  of 
prior  parol  agreement. — If  an  application  for  insurance  against  loss  by 
fire  is  made,  and  the  terms  agreed  on  prior  to  the  loss,  but  the  policy  is 
not  issued  until  after  the  loss,  and  the  policy  is  so  framed  as  to  make  the 
risk  take  effect  from  the  date  of  the  application,  then  a  recovery  may  be 
had  on  the  policy;  but  if,  as  in  this  case,  the  policy  was  not  dated,  and, 
on  its  face,  was  not  made  to  take  effect  at  any  time,  prior  to  its  issue, 
there  can  be  no  recovery  on  the  policy,  on  proof  of  an  anterior  parol  agree- 
ment variant  from,  and  not  carried  into  the  policy. 

7.  Parol  agreement  to  insure  against  loss  by  fire;  when  loss  covered  by. 
A  valid  parol  agreement  made  with  a  fire  insurance  company  in  October, 
that  a  policy  for  twelve  months  should  be  issued  in  the  early  part  of  No- 
vember, would,  ex  vi  terminorum,  cover  a  loss  occurring  on  the  morning 
of  the  19th  of  November. 

8.  Fire  insurance ;  when  preliminary  proof  waived. — Letters  written 
by  the  general  agent,  and  by  the  resident  agent  of  a  foreign  fire  insurance 


518  SUPREME  COURT  [Dec.  Term, 

[Home  Insurance  Co.  v.  Adler.] 

company  to  the  insured,  notifying?  him  that  the  company  refused  to  pay 
the  loss,  placing  the  refusal  on  the  express  ground  that  there  was  no  in- 
surance on  the  property  when  it  was  destroyed,  and  making  no  allusion 
to  the  sufficiency  or  insufficiency  of  the  preliminary  proof  of  loss,  are 
competent  evidence  to  go  to  the  jury,  in  a  suit  by  the  insured  against  the 
insurance  company  to  recover  the  amount  of  insurance,  on  the  question 
of  a  waiver  of  further  preliminary  proof,  or  of  an  implied  admission  that 
such  proof  was  sufficient. 

9.  Same  ;  interest  on. — Where,  by  the  terms  of  a  contract  of  fire  insur- 
ance, the  insurance  money  is  payable  only  at  the  expiration  of  two 
months  after  proof  of  loss,  interest  can  not  begin  to  run  until  that  time 
has  elapsed;  and,  in  such  case,  the  time  when  the  proof  of  loss  is  fur- 
nished, is  a  question  of  fact,  to  be  proved  by  the  jury,  and  should  be  left 
to  them  by  an  appropriate  charge. 

10.  -  Fire  insurance ;  limitntion  of  risk  to  three-fourths  of  cash  value. 
Under  a  clause  in  a  policy  of  fire  insurance  that  "  in  the  event  of  loss  by 
fire,  the  company  should  not  be  liable  for  more  than  three-fourths  of  the 
actual  cash  market  value  of  the  property  insured,  immediately  prior  to 
the  loss,"  the  assured  carries  one-fourth  of  the  risk,  and  can  not  recover, 
in  the  event  of  a  loss,  more  than  three-fourths  of  the  actual  cash  market 
value  of  the  insured  property  that  was  destroyed  ;  and  such  policy  cov- 
ering two  classes  of  property  in  the  same  house,  insuring  each  class  for 
a  stated  amount,  neither  class,  if  deficient  in  value,  can  be  supplemented 
by  excessive  loss  on  the  other. 

11.  Unpaid  premium  a  credit  on  amount  recoverable  on  policy. — In  an 
action  on  a  policy  of  fire  insurance,  the  defendant  is  entitled  to  a  credit 
for  unpaid  premium. 

Appeal  from  City  Court  of  Selma. 

Tried  before  Hon.  Jonathan  Haralson. 

The  nature  of  tliis  suit,  and  most  of  the  material  facts  dis- 
closed by  the  recoixl,  are  sufficiently  stated  in  the  opinion ;  and 
it  is  only  necessary  to  here  make  the  following  supplemental 
statement :  The  iirst  policy  issued,  dated  September  30th,  1876, 
and  numbered  174,  was  turned  over  to  the  plaintiff  by  Kayser, 
defendant's  agent  at  Selma,  after  the  loss;  the  second  policy, 
dated  November  5th,  1877,  and  numbered  281,  and  the  third 
policy,  dated  November  19th,  ls78,  and  numbered  388,  were  re- 
turned by  Kayser  to  the  defendant's  general  agents,  at  Atlanta, 
Georgia,  the  first  of  these,  in  January,  1878,  as  cancelled,  and 
the  other,  after  the  loss,  as  having  been  issued  after  the  prop- 
erty insured  was  destroyed,  and,  therefore,  as  inoperative.  Nei- 
ther of  these  two  last  mentioned  policies  was  produced  on  the 
trial,  and  the  only  proof  offered,  accounting  for  their  absence, 
wiis  that  neither  Kayser  nor  the  defendant's  attorneys  had  them 
in  their  possession.  The  plaintiff,  who  was  examined  as  a  wit- 
ness in  his  own  behalf,  in  testifying  touching  the  contents  of 
these  two  policies,  stated,  in  substance,  that  the  policy  first  is- 
sued differed  from  the  policy  dated  November  19th,  1878,  among 
other  things,  in  that  the  latter  policy  did  not  contain  the  follow- 
ing provision,  which  was  in  the  former :  "  It  being  understood 
and  agreed  that,  in  the  event  of  loss  by  lire  under  this  policy, 
this  company  shall  not  be  liable  for  more  than  three-fourths  of 
Vol.  lxxi. 
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the  actual  cash  market  vahie  of  the  property  hereby  insured, 
immediately  prior  to  such  loss."  The .  defendant  offered  to 
prove  by  Kayser,  who  was  examined  by  it  as  a  witness,  that 
this  clause  was  in  the  policy  of  November  19th,  1878,  but  the 
plaintiff  objected  to  the  offered  proof,  on  the  ground  that  the 
policy  had  not  been  produced  by  the  defendant  as  required  by 
notice  duly  served  upon  it,  and  that  it  could  not,  therefore,  of- 
fer parol  proof  as  to  the  contents  of  said  policy,  or  any  part 
thereof.  The  court  sustained  the  plaintiff's  objection,  and  re- 
fused to  allow  the  proof  to  be  made,  and  the  defendant  ex- 
cepted. The  defendant  then  offered  to  make  the  same  proof 
solely  for  the  purpose  of  contradicting  the  plaintiff,  but  the 
court,  on  plaintiff's  objection,  refused  to  allow  it,  and  the  de- 
fendant excepted. 

The  plaintiff  testified  that  "soon  after  the  fire  and  before  the 
commencement  of  this  suit,  he  made  out  and  furnished  defend- 
ant with  proof  of  his  loss  by  said  fire,  and  that  no  objection 
had  been  made  as  to  the  form  or  sufficiency  of  said  proof." 
The  exact  date  when  this  proof  was  made,  is  not  shown,  nor 
was  it  introduced  in  evidence.  In  this  connection  he  also  tes- 
tified that  he  received  two  letters,  one  from  Kayser,  and  the 
other  from  J.  E.  Johnston  &  Co.,  the  defendant's  general  agents, 
both  of  which  were  introduced  in  evidence,  against  the  defend- 
ant's objection.  The  contents  of  these  letters  are  sufficiently 
indicated  in  the  opinion.  The  plaintiff  further  testified  that 
the  value  of  the  stock  of  goods  insured  and  destroyed  by  the 
fire  was  between  $3,000  and  $4,000,  and  that  he  estimated  the 
value  of  the  household  goods  insured  and  destroyed  at  $500 
or  $600. 

The  court,  in  its  general  charge,  instructed  the  jury,  inter 
alia^  as  follows :  (1)  "  That  if  the  plaintiff  is  entitled  to  re- 
cover, he  is  entitled  to  interest  from  the  date  of  the  letter  from 
J.  E.  Johnston  &  Co.  to  the  plaintiff,  read  in  evidence."  (2) 
"That  if  the  plaintiff  is  entitled  to  recover,  he  is  entitled  to 
recover  such  damages  as  he  sustained  by  the  fire,  not  exceeding 
the  amount  of  the  policy  on  which  they  may  give  damages,  or 
the  amount  of  the  agreement  to  insure."  (3)  In  substance,  that 
although  the  policy  of  November  19th,  1878,  w'as  issued  after 
the  fire,  yet,  if  it  was  agreed  between  the  parties  that  the  policy 
should  have  been  issued  before  the  fire,  then  the  plaintiff  may 
recover  on  that  policy.  To  each  of  these  instructions  the  de- 
fendant excepted. 

The  defendant  also  reserved  exceptions  to  the  refusal  of  the 
court  to  give  the  following,  among  other,  charges  requested  by 
it  in  writing:  (1)  "If  you  find  from  the  evidence  that  the  de- 
fendant issued  to  plaintiff  a  policy  numbered  388  for  $1,500,  as 
described  by  the  plaintiff,  on  the  19th  day  of  November,  1878, 
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with  risk  to  commence  on  the  19th  day  of  November,  1878,  to 
continue  for  one  year;  and  if  they  further  find  tliat  before  said 
policy  was  written,  the  property  described  in  that  policy  as  in- 
sured was  destroyed  by  fire,  then  the  plaintiff  can  not  recover 
in  this  action  on  that  policy  of  insurance."  (2)  "If  the  jury 
find  from  the  evidence  that  the  defendant  issued  to  plaintiff  a 
policy  numbered  281  for  $2,000,  as  described  by  tlie  plaintiff, 
on  the  5th  day  of  November,  1877,  with  the  risk  to  commence 
on  the  5th  day  of  November,  1877,  to  continue  for  one  year; 
and  if  they  further  find  after  the  expiration  of  the  policy,  to- 
wit:  after  the  5th  day  of  November,  1878,  the  property  de- 
scribed in  that  policy  as  insured  was  destroyed  by  tire,  then  the 
plaintiff  can  not  recover  in  this  action  on  that  policy  of  insur- 
ance." (3)  "  If  the  jury  believe  from  the  evidence  that  on  or 
about  the  19th  day  of  October,  1878,  the  plaintiff  and  A.  Kay- 
ser,  as  the  agent  of  the  defendant,  entered  into  an  agreement, 
whereby  the  said  Kayser  agreed  for  and  on  behalf  of  the  de- 
fendant to  issue  to  the  plaintiff  a  policy  of  insurance  on  the 
stock  of  goods  and  the  other  personal  property  described  in  the 
evidence  for  $1,500 ;  but  that  the  time  when  said  policy  was  to 
be  issued  was  not  definitely  agreed  on,  but  it  was  to  be  issued 
at  some  time  in  the  early  part  of  November  1878;  and  if  they 
further  believe  from  the  evidence  that  the  amount  of  the  pre- 
mium was  not  agreed  upon  at  the  time,  and  that  there  was  no 
agreement  as  to  the  period  of  time  to  be  covered  by  the  policy, 
then  said  agreement  was  incomplete  and  not  binding  either  upon 
the  plaintiff  or  defendant ;  and  if  the  jury  further  find  from 
the  evidence  that  policy  No.  388  for  $1,500,  was  not  issued 
until  the  19th  day  of  November,  1878,  and  after  the  property 
described  in  said  policy  as  insured  was  destroyed  by  fire,  al- 
though it  was  destroyed  on  the  same  day  the  policy  was  issued, 
then  the  plaintiff'  can  not  recover  on  said  policy." 

The  rulings  of  the  City  Court  above  noted  are  among  the  as- 
signments of  error  here  made. 

Pettus  &  Dawson,  for  appellant. — (1)  It  is  not  denied  that 
a  verbal  contract  of  insurance  may  be  made,  and  a  recovery 
had  thereon  ;  nor  is  it  contended  that  parties  may  not  make  a 
valid  contract  for  a  policy  to  be  issued  at  a  future  day,  if  all 
the  terms  of  the  policy  to  be  issued,  and  the  time  when  it  is  to 
be  issued  are  agreed  on.  But  if  such  agreement  be  made,  and 
no  policy  is  issued  until  after  the  property  is  destroyed,  it  is  in- 
sisted that,  although  a  recovery  may  be  had  on  the  contract  to  is- 
sue the  policy,  none  can  be  had  on  the  policy  issued. — 19  How. 
(U.  S.)  318.  (2)  All  the  terms  of  a  parol  contract  to  insure 
must  be  agreed  on  by  the  contracting  parties,  or  else  the  con- 
tract is  incomplete. — May  on  Ins.  p.  41,  §  43.  (3)  The  letters 
Vol.  lxxi. 
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written  by  J.  E.  Johnston  &  Co.  and  by  Kayser  to  plaintifiE 
were  not  admissible  for  the  purpose  for  which  they  were  of- 
fered. They  were  irrelevant,  because  no  question  was  raised 
in  the  case  as  to  proof  of  loss.  (4)  The  court  erred  in  allowing 
plaintiff,  when  examined  as  a  witness,  to  look  at  the  first  policy 
issued,  and  to  testify  thai;  it  corresponded  with  the  other  two. 
Best  on  Ev.  §  483.  (5)  The  refusal  of  the  court  to  permit  the 
witness  Kayser  to  testify  to  the  contents  of  policy  ]^o.  388,  es- 
pecially for  the  purpose  of  contradicting  the  plaintiff  on  that 
point,  was  error.  It  may  be  that  the  defendant,  having  failed 
to  produce  the  policy,  could  not,  as  original  evidence  for  itself, 
prove  by  parol  tlie  contents  of  the  policy ;  but  the  question  did 
not  so  arise.  The  plaintiff,  as  a  witness  for  himself,  had  testi- 
fied as  to  the  contents  of  the  policy,  and,  in  such  case,  the  de- 
fendant had  a  right  to  rebut  parol  evidence  by  parol  evidence. 
(6)  The  charge  as  to  the  amount  of  damages  is  clearly  errone- 
ous. There  were  several  contracts  sued  on,  one  being  the  policy 
issued  on  19th  November,  1878,  for  $1,500.  This  policy  sepa- 
rates the  amount  of  insurance,  placing  part  of  it  on  the  merchan- 
dise, and  part  on  household  goods ;  but  the  charge  blends  the  two 
amounts  into  one  sum,  and  spreads  it  over  all  things  insured.  (7) 
The  charge  of  the  court  as  to  the  date  when  interest  commenced 
to  run  was  clearly  an  invasion  of  the  province  of  the  jury.  The 
loss  M^as  payable  sixty  days  after  notice  and  proof  of  loss  When 
this  time  expired,  and  when  the  letter  referred  to  in  the  charge 
was  written,  were  questions  for  the  jury.  Besides,  the  letter 
was  read  in  evidence  solely  for  the  purpose  of  showing  a  waiver 
of  proof  of  loss.  If  it  amounted  to  such  waiver,  then  interest 
would  commeijce,  not  at  the  date  of  the  waiver,  but  sixty  days 
thereafter. 

Brooks  &  Roy,  contra. — (1)  To  perfect  a  contract  of  insur- 
ance, "it  is  sufficient  if  one  party  proposes  to  be  insured,  and 
the  other  party  agrees  to  insure,  and  the  subject,  the  period,  the 
amount  and  the  rate  of  the  insurance  are  ascertained  or  under- 
stood.f  and  the  premium  paid,  if  demanded ;"  and  if  all  the 
terms  are  not  specified,  "it  will  be  presumed  that  they  contem- 
plate such  form  of  policy,  containing  such  conditions  and  limi- 
tations as  are  usual  in  such  cases,  or  as  have  been  used  before 
between  the  parties." — JEames  v.  Home  Ins.  Co.,  4  Otto,  621 ; 
May  on  Ins.  §  1,  3.  (2)  And  a  parol  contract  of  insurance  is 
as  valid  and  binding  as  if  in  writing. — May  on  Ins.  §§  14,  23- 
4;  Ins.  Co.  v.  McMillan,  31  Ala.  711;  Ala.  Gold  life  Ins. 
Co.  V.  Mayes,  61  Ala.  163.  (3)  Credit  may  be  given  for  the 
premium  ;  and  it  may  be  arranged  in  a  running  account, 
taken  in  trade,  paid  by  the  agent  himself,  or  in  any  other  way 
agreed  upon.     "  The  obligation  to  pay  tlie  premium  is  the  pre- 
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minm." — Sheldmi  v.  Ins.  Co.,  25  Conn.  207 ;  May  on  Ins.  §  360 ; 
Ins  Co.  V.  Colt,  20  Wall.  560.  (4)  Where  a  policy  has  been 
filled  out  in  pursuance  of  a  preliminary  agreement  to  insure, 
the  assured  may  sue  and  recover  upon  the  policy  itself,  though 
it  was  written  after  the  loss  occurred,  and  has  never  been  de- 
livered, but  has  remained  in  the  possession  of  the  insurer  all 
the  while.— /ws.  Co.  v.  Colt,  20  Wall.  560;  May  on  Ins.  §§  43 
-5,  60 :  Xohne  v.  Ins.  Co.,  1  Wash.  (C.  C.)  93 ;  Lighthody  v. 
Ins.  Co.,  23  Wend.  18;  Davenport  v.  Ins.  Co..  17  Iowa,  276; 
Sheldon  v.  Ins.  Co.,  25  Conn.  207.  (5)  Or  the  assured  may  pro- 
ceed in  various  modes  to  enforce  the  parol  contract  of  insur- 
ance, irrespective  of  the  writing.— May  on  Ins.  §§  565, 43-4 ;  31 
Ala.  712 ;  20  Wall.  560 ;  4  Otto,  621 ;  18  Barb.  69 ;  16  Gray,  448. 
(6)  The  assured  can  maintain  his  action  for  damages  for  the 
breach  of  the  agreement  to  insure,  as  in  the  6th  count  in  the 
case  at  bar.— 31  Ala.  712;  18  Barb.  69;  9  How.  390.  (7)  An 
agent  authorized  to  take  risks,  effect  insurance,  and  make  con- 
tracts in  that  behalf,  especially  when  so  acting  in  this  State  for 
a  foreign  corporation,  is  a  general  agent,  and  the  defendant  is 
as  much  bound  by  his  acts  and  declarations  in  the  premises  as  if 
they  proceeded  from  the  principal. —  Con.,  Code,  1876,  p.  148, 
§  4;  May  on  Ins.  §  151 ;  20  Wall.  560 ;  16  Gray,  454;  25  Conn. 
221 ;  58  Ala.  4S5.  (8)  The  mode  of  proof  of  the  contents  of 
the  policy  adopted  was  the  only  one  practicable  of  so  volumin- 
ous a  document,  and  defendant's  objections  were  properly  over- 
ruled.—4  Otto,  629 ;  28  Ala.  213.  (9)  The  letters  introduced 
in  evidence  were  competent  for  the  purpose  of  showing  that  de- 
fendant had  waived  any  objection  to  the  form  or  sufficiency  of 
the  proofs  of  loss.— /n.?.  Co.  v.  Cmndall,  33  Ala.  9.  (10)  The 
defendant,  having  failed  to  produce  the  original  policy  num- 
bered 388,  could  not  offer  secondary  evidence  of  its  contents. 
The  rule  in  such  cases  is  so  strict,  that  "  after  notice  and  refusal 
to  produce  a  paper,  and  secondary  evidence  given  of  its  con- 
tents, the  adverse  party  can  not  afterwards  produce  the  docu- 
ment as  his  own  evidence." — 1  Greenl.  on  Ev.  p.  600,  and  notes; 
§§  5o0-3 ;  Doe  v.  Ilodgsmt.,  12  Ad.  &  El.  135 ;  40  Com.  Law, 
p.  44;  Bogart  v.  Brmvn,  5  Pick.  18 ;  4  Ala.  159 ;  28  Ala.  200. 

STONE,  J. — The  appellee — plaintiff  below — a  resident  of 
Wilcox  county,  was  engaged  in  merchandise,  and  obtained  in- 
surance on  his  goods  from  the  appellant,  through  Kayser,  their 
agent,  who  had  his  office  in  Selma,  Alabama.  The  plaintiff, 
Adler,  had  previously  obtained  two  policies  from  the  same  com- 
pany and  through  the  same  agent,  insuring  merchandise  in  the 
same  storehouse.  The  first  of  these  policies  was  issued  Sep- 
tember 30th,  1876,  and  expired  twelve  months  afterwards.  The 
sum  of  insurance  secured  by  this  policy  was  three  thousand  dol- 

VOL.   LXXI. 
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lars,  and  the  agreed  premium  was  2^ per  cent.  The  second  policy 
was  issued  November  5, 1877,  and  expired  at  noon,  November  5, 
1878;  amount  insured  two  tliousand  dollars,  and  rate  of  premi- 
um 2^ per  cent.  A  thii'd  policy  was  tilled  up  and  signed  by  Kay- 
ser,  the, agent,  dated  November  19tli,  1878,  to  run  for  twelve 
months  from  12  o'clock  noon  of  that  day.  The  insurance  provi- 
ded by  this  policy  was  fifteen  hundred  dollars-  twelve  hundred 
on  the  merchandise,  and  three  hundred  on  the  furniture  of  the  as- 
sured, who  had  his  residence  in  the  building  in  which  he  kept' 
and  sold  his  merchandise;  rate  of  premium  the  same — 2^ per 
cent.  It  was  proved,  and  not  denied,  that  Adler,  the  assured, 
left  his  policies  of  1876  and  1877  in  the  custody  of  Kayser,  the 
agent,  for  safe  keeping,  and  that  the  latter  kept  them  locked  up 
in  his  safe.  It  will  thus  be  seen  that  from  noon  November  5th, 
1878,  to  the  19th  day  of  that  month,  there  was  no  written  pol- 
icy insuring  Adler's  merchandise.  The  store  and  merchandise, 
and  dwelling  and  most  of  the  furniture  were  destroyed  by  fire 
about  an  hour  before  daybreak  on  the  morning  of  November 
19th,  1878.  This  was  before  tlie  policy  of  that  date,  for  fif- 
teen hundred  dollars,  was  tilled  up  and  signed  by  the  agent, 
Kayser ;  but  the  latter  did  not  know  of  the  burning,  until  after 
he  had  so  tilled  up  and  sigjied  the  policy.  The  present  suit  is 
brought  to  recover  for  the  alleged  loss  of  the  merchandise  and 
furniture. 

The  complaint  in  the  present  action  contains  six  counts.  The 
first  coujit  claims  damages  on  an  alleged  policy  of  insurance 
issued  by  the  defendant  company  November  5th,  1878,  insuring 
goods,  wares  and  merchandise  for  one  year.  The  second  count 
claims  damages  on  an  alleged  agreement  of  defendant,  through 
its  agent,  to  issue  to  plaintiff  a  policy  on  his  merchandise  for 
the  same  sum,  to  bear  date  November  5th,  1878,  and  to  run 
one  year;  and  that  defendant  failed  and  neglected  to  issue  the 
policy.  The  third  count  is  on  an  alleged  insurance  of  two 
thousand  dollars  on  merchandise,  commencing  on  same  date,  No- 
vember 5th,  and  running  one  year,  without  stating  the  form  in 
which  the  contract  was  entered  into.  The  fourth  count  chai'ges 
that  defendant  corporation  insured  plaintiff's  merchandise  in 
the  sum  of  two  thousand  dollars,  by  its  policy  issued  Novem- 
ber 5th,  1877,  and  to  run  one  ,year,  and  agreed  to  renew  the 
said  policy  for  one  year,  commencing  November  5th,  1878,  but 
failed  and  neglected  to  issue  the  renewal  policy.  The  fifth 
count,  like  the  third,  avers  a  contract  of  insurance  to  conunence 
November  5th,  1878,  and  to  run  one  year,  but  fails  to  charge 
whether  the  contract  was  in  writing  or  not.  The  sum  averred 
in  this  count  to  have  been  insured  is  fifteen  hundred  dollars,  on 
"goods,  wares  and  merchandise,  household  furniture,  bedding 
and  wearing  apparel."     The  sixth  count,  like  the  second,  de- 
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clares  on  an  agreement  to  issue  a  policy,  to  bear  date  and  run  from 
November  oth,  and  a  neglect  and  failure  to  do  so ;  the  amount 
and  subject  of  insurance  the  same  as  in  the  fifth  count.  Each 
of  these  counts  avers  a  consideration,  and  a  loss  by  the  burning, 
greater  in  amount  than  the  sum  insured.  The  defendant  took 
issue  on  the  several  counts,  and  does  not  here  question  the  suf- 
ficiency of  either.  On  the  contrary,  counsel  admit  that  a  valid 
contract  of  insurance  may  be  made  in  parol,  if  all  the  terms  be 
agreed  on.  Such  certainly  is  the  law. — Mobile  MaHne  Dock 
&  Mut.  Ins.  Co.  V.  McMillan,  31  Ala.  711 ;  Ala.  G.  L.  Lis. 
Co.v.  Mayes,  61  Ala.  163.  Some  of  the  adjudged  cases — per- 
haps a  majority  of  them — arose  on  bills  in  equity,  praying, 
first,  specific  performance  of  the  agreement  to  issue  the  insur- 
ance policy.  Under  these  bills,  the  court  having  acquired  juris- 
diction for  the  alleged  purpose  of  specific  performance,  retained 
the  cases,  as  is  its  wont,  and  granted  to  complainants  complete 
redress — such  as  they  would  have  been  entitled  to  in  suits  on 
the  policies,  if  remitted  to  the  law  forum. — Eames  v.  Home 
Ins.  Co.,U  U.  S.  621;  Taijloe  v.  Mer.  Fire  Ins.  Co.,  9  How. 
(U.  S.)  390 ;  Com.  Mut.  Ins.  Co.  v.  Un.  Mut.  Ins.  Co.,  19  How. 
(U.  S.)  318;  Ala.  Gold  Life  Ins.  Co.  v.  Mayes,  61  Ala.  163. 
We  need  not  inquire  whether,  in  the  absence  of  a  special  equity, 
a  bill  should  be  entertained  for  the  specific  performance  of  a 
contract  in  relation  to  personalty.  That  question  does  not  arise 
in  this  cause.  As  we  have  said,  counsel  in  this  case  admit  an 
action  at  law  may  be  maintained,  if  all  the  terms  of  the  con- 
tract were  agreed  upon,  so  as  to  cover  the  time  of  the  loss,  and 
the  breach  consisted  in  the  failure  to  issue  the  policy,  as  agreed 
on.  Many  authorities  sustain  this  view,  and  we  think  them 
sound. — Mobile  Marine  Dock  <&  Mut.  Ins.  Co.  v.  McMillan, 
31  Ala.  711 ;  May  on  Ins.  §§  43  et  seq.;  II.  %  565 ;  In^.  Co.  v. 
Colt,  20  Wall.  560 ;  Sanborn  v.  Fireman's  Tns.  Co.,  16  Gray, 
448 ;  Sheldon  v.  Conn.  Mut.  L.  Ins.  Co.,  25  Conn.  207 ;  First 
Bap.  Ch.  V.  Brooklyn  Fire  Ins.  Co.,  18  Barb.  69. 

As  we  have  shown,  the  complaint  in  the  present  cause  states 
the  plaintiff's  claim  in  almost  every  conceivable  form :  On  the 
policy,  as  if  issued,  on  an  agreement  to  renew  a  policy  previ- 
ously issued  which  expired  before  the  loss,  and  on  an  agreement 
to  issue  a  new  policy,  differing  somewhat  from  the  former  one 
in  the  subject  and  amount  insured.  The  policy  issued  November 
6,  1877,  and  expiring  November  5,  1878,  was  for  two  thousand 
dollars  insurance  on  merchandise.  If  there  was  any  agreement 
to  insure  for  the  next  year,  that  agreement  was  entered  into  be- 
tween Adler  and  Kayser,  the  agent,  about  October  20th,  1S78. 
Adler  and  Kayser  agree  in  fixing  this  as  the  time.  They  do 
not  agree  in  their  statement  of  the  subject,  or  the  amount  of 
the  insurance.     Adler  states  it  was  to  be  a  policy  insuring  his 
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merchandise  to  the  extent  of  two  thousand  dollars ;  in  effect,  a 
counterpart  or  renewal  of  the  policy  of  1877.  Kayser  states 
the  subject  and  sum  of  the  insurance,  pretty  much  as  the  same 
are  set  forth  in  the  fifth  and  sixth  counts  of  the  complaint. 
The  finding  of  the  jury  indicates  that  they  fixed  the  amount  of 
their  verdict  at  Kayser's  figures.  Adler  and  Kayser  agree  sub- 
stantially in  this:  That,  about  October  20th,  1878,  there  was  an 
agreement  between  them  that  the  defendant  insurance  company 
would  issue  to  the  plaintiff  a  policy  of  insurance,  to  be  issued  in 
the  early  part  of  November  then  following.  Sterne,  another  wit- 
ness, proves  substantially  the  same  thing.  We  have  shown 
above  wherein  they  differed  as  to  subject  and  sum.  It  is  not 
shown  that  in  the  alleged  agreement  of  October  20th  any  thing 
was  said  as  to  the  rate  of  premium,  the  duration  of  the  policy^ 
or  of  the  payment  of  the  premium.  Nor  does  it  appear  that 
any  of  the  stipulations  or  details  of  the  policy  were  agreed 
upon,  or  mentioned.  It  is  here  contended  that  because  the 
terms  and  details  were  not  agreed  upon,  and  because  the  pre- 
mium was  not  prepaid,  there  was  no  contract  made,  and  there 
can  be  no  recovery  in  this  action.  Such  would  doubtless  be  the 
case,  if  there  had  been  no  previous  dealings  between  them.  In 
this  connection  comes  in  the  question  of  the  admissibility  of 
the  former  policies  as  evidence.  It  will  be  borne  in  mind  that 
Adler,  the  plaintiff,  had  previously  obtained  two  policies  of  in- 
surance on  the  goods  in  the  same  storehouse,  from  the  same 
agent,  and  in  the  same  insurance  company — "  The  Home  Insur- 
ance Company  "  of  New  York.  The  first  policy  was  issued  in 
1876,  and  the  second  on  the  5th  November,  1877;  each,  by 
their  terms,  to  run  a  year.  It  was  testified,  both  by  Adler  and 
Kayser,  that  the  premium  was  not  required  to  be  paid,  nor  was 
in  fact  paid  in  advance.  The  premium  on  the  policy  first  is- 
sued was  afterwards  paid  in  full,  in  a  settlement  had  between 
Adler  and  Kayser.  The  testimony  tends  to  show  that  the  mat- 
ter of  credit  on  the  premiums  rested  in  a  private  understanding 
between  Adler  and  Kayser,  the  agent,  and  the  latter  was  in  the 
habit  of  paying  them,  and  of  trusting  Adler  for  reimbursement. 
They  had  private  dealings  with  each  other  at  the  time.  There 
was  contradictory  testimony  as  to  notice  to  Adler,  requiring 
payment  of  the  premium  on  the  second  policy.  Kayser  testi- 
fies that  policy  was  cancelled  for  non-payment  of  premium,  on 
the  5th  of  January,  1878,  and  that  Adler  paid  for  only  the  two 
months  covered  by  the  policy,  before  it  was  cancelled.  Adler's 
testimony  tended  to  show  he  had  paid  the  whole  premium,  and 
he  denied  all  notice  or  knowledge  that  any  step  would  be,  or 
was  taken  for  the  cancellation  of  the  policy.  It  was  proved, 
and  admitted  by  Kayser,  that  long  after  the  alleged  cancellation 
he,  Kayser,  admitted  to  Sterne,  who  was  about  to  sell  Adler  a 
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bill  of  goods,  that  the  merchandise  of  the  latter  was  under  in- 
surance. He  added,  the  policy  was  about  to  expire,  which  tends 
to  show  he  had  reference  to  the  policy  of  1877,  which  would, 
by  its  terms,  expire  some  fourteen  days  afterwards.  This  was 
the  policy  Kayser  testified  had  been  cancelled  nine  or  ten 
months  previously.  We  can  not  perceive  how  the  question  of 
the  cancellation  vel  nrm.  of  this  policy  can  exert  any  influence  in 
the  determination  of  tiiis  suit,  except  that  it  may  have  some 
bearing  on  the  credibility  of  the  testimony.  It  constituted  a. 
part  of  the  history  of  the  transaction,  and,  as  such,  it  w^as  per- 
haps legitimate  testimony. 

The  conversation  alleged  to  have  taken  place  between  Adler 
and  Kayser,  about  October  20,  1878,  would  not,  unaided, 
amount  to  a  valid  contract  of  insurance,  or  agreement  to  insure. 
It  wanted  very  many  essential  details.  There  was  no  mention 
of  the  place  or  house  in  which  the  goods  were  to  be  insured, 
of  the  rate  of  premium,  or  where  to  be  paid,  or  of  the  dura- 
tion of  the  policy,  or  of  many  other  stipulations  and  details 
found  in  such  policies.  Looking  alone  to  that  conversation, 
we  can  not  affirm  all  the  terms  necessary  to  consummate  such 
contract  were  agreed  upon.  But  the  parties  had  had  previous 
dealings  in  relation  to  a  subject-matter  identical  in  principle. 
Those  dealings  showed  in  what  place  and  house  the  merchan- 
dise was  kept,  which  was  covered  by  the  former  policies,  the 
rate  of  premium  paid,  or  to  be  paid,  the  length  of  time — one 
year — the  policy  would  run,  and  the  many  specih cations  and 
details  embodied  in  the  policies.  They  also  tended  to  show 
that  in  prior  dealings  between  these  parties,  pre-payment  of 
premium  had  not  been  exacted.  Proof  of  these  previous  deal- 
ings would  authorize  the  inference  that  when  Adler  requested 
insurance,  and  Kayser  agreed  to  issue  the  policy  early  in  No- 
vember, all  the  previous  terms  were  impliedly  understood  and 
adopted,  except  to  the  extent  they  expressed  and  agreed  other- 
wise. The  former  policies  were  clearly  admissible  in  evidence. 
Harkins  v.  Pope^  10  Ala.  493 ;  Grommelin  v.  Thiess,  31  Ala. 
412;  Raineyv.  Gapps,  22  Ala.  288;  Wolfe  v.  Wolf,  69  Ala. 
549. 

There  was  another  use  permitted  to  be  made  of  the  policy  of 
1876,  which  was  the  subject  of  exception.  After  the  destruc- 
tion of  the  goods  by  fire,  but  later  on  the  same  day,  Kayser, 
the  agent,  filled  up  and  signed  a  policy,  corresponding  to  that 
described  in  the  fifth  and  sixth  counts  in  the  complaint.  This 
he  did  in  ignorance  that  the  goods  had  been  destroyed.  He 
deposited  it  in  his  safe.  The  policies  previously  issued  to  Ad- 
ler had  been,  at  his  request,  similarly  deposited  and  kept.  On 
the  day  after  the  fire,  Adler  informed  Kayser,  at  his  office,  that 
the  goods  had  been   burned.     The  policy  was  then  shown  to 
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Adler,  and  he  testiiied  that  he  read  it.  He  then  handed  it 
back  to  Kayser,  and  never  afterwards  saw  it.  Notice  had  been 
properly  served  on  defendant  to  produce  this  policy,  and  also 
the  one  issued  in  1877.  They  were  not  produced,  and  Adler 
was  examined  as  to  their  contents.  In  giving  his  evidence,  he 
was  allowed  to  look  at  the  policy  of  1876,  which  he  testified 
corresponded  with  the  other  two,  and,  in  that  way^  to  state  the 
contents  of  those  not  produced.  In  AoMen  v.  Hickman,  63 
Ala.  494,  we  defined  two  classes  of  cases,  in  which  a  witness 
may  use  a  memorandum  made  by  him,  or  known  to  him  to  be 
correct.  The  present  case  is  scarcely  shown  to  fall  within 
either  class. — See  Minis  v.  Sturdevmit,  36  Ala.  636 ;  1  Greenl. 
on  Ev.  §§  436-7.  Nor  does  this  case  fall  within  Mr.  Green- 
leaf's  third  class. — Ih.  §  437. 

Can  there  be  a  recovery  on  either  of  the  written  policies  ? 
We  have  shown  that  one  of  the  policies — the  second — ex- 
pired at  12  o'clock  noon,  November  5, 1878.  The  third  and 
last  policy  was  issued  November  19, 1878,  and  insured  the  mer- 
chandise and  goods  from  12  noon  of  that  day.  Between  these 
dates  the  goods  were  burned.  There  are  cases  where  an  appli- 
cation for  insurance  is  made,  and  the  terms  agreed  on,  but  the 
policy  is  not  issued  until  after  the  property  is  destroyed,  some 
time  afterwards.  In  such  case,  if  the  policy  be  so  framed  as 
to  make  the  risk  take  effect  from  the  date  of  the  application— 
a  time  before  the  loss — then  a  recovery  may  be  had  on  the  pol- 
icy. This  is  clearly  right,  for  the  policy  is  but  the  written  ev- 
idence of  a  contract  previously  entered  into. — May  on  Insur- 
ance, §  44 ;  Ins.  Co  v.  Colt,  20  Wall.  560 ;  Sheldon  v.  Com. 
Mtit.  L.  Ins.  Co.,  25  Conn.  207;  Lighibody  v.  Nor.'  Am er.  Ins. 
Co.,  23  Wend.  18;  City  of  Davenport  v.  P.  Fire  db  Marine 
Ins.  Co.,  17  Iowa,  276.  The  present  case,  however,  is  differ- 
ent. The  policy  was  not  dated,  nor,  on  its  face,  was  it  made  to 
take  effect  at  any  time  before  it  was  issued.  The  property 
claimed  to  have  been  insured  was  burned  before  the  date  or 
issue  of  the  policy.  Actions  at  law,  founded  on  written  in- 
struments, can  be  maintained  only  on  the  terms  expressed,  or 
interpreted  to  be  expressed  or  implied,  in  the  instrument  itself. 
Parol  proof  of  an  anterior  agreement,  variant  from,  and  not 
carried  into  the  instrument,  can  not,  in  a  suit  at  law  on  the 
writing,  be  the  basis  of  a  recovery.  There  can  be  no  recovery 
on  the  facts  of  this  case  on  either  of  the  written  policies  shown 
in  the  testimony.  We  may  add,  however,  that  if,  under  the 
rules  stated  above,  there  was  an  agreement  that  a  policy  should 
be  issued  in  the  early  part  of  November,  that  would,  ex  vi  ter- 
minorum,  have  been  in  time  to  cover  a  loss  occurring  on  the 
morning  of  the  19tli  November, 

Objection  was  made  to  the  admissibility  in  evidence  of  two 
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letters ;  one  from  Kayser,  the  agent  at  Selma,  and  the  other 
from  the  general  southern  agency  of  the  insurance  company  at 
Atlanta,  Georgia.  These  letters  gave  notice  to  Adler  of  a  re- 
fusal of  the  company  to  pay  the  alleged  loss.  They  placed  the 
refusal  on  the  express  ground,  that  there  was  no  insurance  on 
the  goods  when  they  were  destroyed.  They  made  no  allusion 
to  the  sufficiency  or  insufficiency  of  the  preliminary  proofs  of 
loss.  They  were  competent  evidence  to  go  to  the  jury  on  the 
question  of  waiver  of  further  preliminary  proof,  or  of  an  im- 
plied admission  that  such  proof  was  sufficient. — May  on  Insur- 
ance, §  569.  And  such  refusal  to  pay  by  the  resident  agent  of 
a  foreign  insurance  company  should  have  the  same  effect,  di- 
rect and  incidental,  as  if  made  by  the  company  itself. — Code 
of  1876,  §  1434 ;  Piedmont  c&  AH.  Life  Ins.  Co.  v.  Yoimg, 
58  Ala.  476. 

The  court  did  not  err  in  refusing  to  allow  defendant  to  make 
oral  proof  of  the  contents  of  the  written  policy,  or  any  part  of 
it.  There  was  no  proof  of  its  loss  or  destruction,  or  that  de- 
fendant lay  under  any  disability  to  produce  the  policy  itself. 

The  insurance  money,  if  payable  at  all,  was  due  and  payable 
at  the  expiration  of  two  months  after  proof  of  loss.  Interest 
could  not  begin  to  run  till  then.  When  the  proof  of  loss  was 
furnished,  was  a  question  of  fact  to  be  found  by  the  jury,  and 
should  have  been  left  to  them  in  an  appropriate  charge. 

One  of  the  terms  of  the  policy  of  1876  was,  "  that  in  the 
event  of  loss  by  fire,  the  company  should  not  be  liable  for  more 
than  three-fourths  of  the  actual  cash  market  value  of  the  prop- 
erty insured,  immediately  prior  to  the  loss."  If  the  terms  of 
the  insurance  agreed  to  be  taken  by  the  company  in  the  early 
part  of  November,  1878,  as  alleged,  were  to  be,  in  all  non-ex- 
pressed particulars,  the  same  as  those  found  in  the  policy  of 
1876,  then  this  clause  should  have  been  given  in  charge  to  the 
jury.  The  purpose  and  policy  of  such  clause  are,  that  the  as- 
sured shall  carry  one- fourth  of  the  risk.  It  follows  that  the 
plaintiff  could  not  recover  for  the  loss  he  sustained  by  the  burn- 
ing more  than  three-fourths  of  the  actual  cash  market  value  of 
the  insured  goods  that  were  burned.  And  this  should  be  stated 
distributively.  The  goods,  wares  and  merchandise,  it  is  charged, 
were  insured  for  twelve  hundred  dollars.  To  justify  a  recovery 
on  this  account  for  the  full  sum,  their  actual  cash  market  value, 
immediately  prior  to  the  loss,  must  have  been  sixteen  hundred 
dollars.  Falling  below  that  sum,  the  recovery  on  this  account 
should  be  scaled  down  correspondingly.  So  of  the  three  hun- 
dred dollars  risk  on  the  furniture,  bedding  and  wearing  ap- 
parel. To  justify  a  full  recovery  on  this  clause,  the  loss  at 
cash  market  value  must,  immediately  prior  to  the  burning, 
have  been  as  much  as  four  hundred  dollars.     And  neither  class, 
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if  deficient  in  cash  market  value,  can  be  supplemented  by  ex- 
cessive loss  on  the  other  class.  It  should  be  stated,  that  if  de- 
fendant is  held  liable,  a  credit  should  be  allowed  for  the  unpaid 
premium. 

Several  rulings  of  the  City  Court  were  opposed  to  these  views. 
We  need  not  specify  them. 

Reversed  and  remanded. 


Driggers  v.  Cassady. 

Statutory  Real  Action  in  the  Mature  of  Ejectment. 

1.  Sale  of  lands  for  taxes;  validity  of ;  by  what  laiv  governed. — The 
validity  of  a  sale  of  lands  for  the  payment  of  delinquent  taxes  must  be 
determined  by  the  law  of  force  at  the  time  the  sale  was  made. 

2.  Same;  jurisdiction  of  probate  court  to  order,  limited,  and  must  ap- 
pear of  record. — The  probate  court  being  a  court  of  limited  jurisdiction 
in  the  matter  of  the  sale  of  lands  for  the  payment  of  delinquent  taxes 
under  the  provisions  of  the  act  of  February  12th,  1879  (Pamph.  Acts, 
1878-9,  p.  1),  to  sustain  such  a  sale,  it  must  affirmatively  appear  of 
record  that  the  court  had  jurisdiction  both  of  the  subject-matter  and  of 
the  person. 

3.  Same;  when  jurisdiction  of  the  person  sufficiently  appears. — A  judg- 
ment entry  of  the  probate  court,  subjecting  lands  of  a  non-resident  to 
sale  for  the  payment  of  delinquent  taxes,  which,  following  the  form  pre- 
scribed by  statute,  recites  that  "notice  has  been  given  as  required  by 
law,  is  sufficient  under  the  act,"  although  under  its  express  provisions, 
the  land-owner  was  entitled  to  notice  by  publication  in  a  newspaper  pub- 
lished in  the  county  in  which  the  lands  lie. 

4.  Same;  judgment  can  not  be  collaterally  assailed  for  mere  irregulari- 
ties.— While  great  accuracy  is  exacted,  and  strict  rules  are  applied  for 
the  protection  of  the  tax-payer,  such  proceedings  are  not  exempted  from 
the  influence  of  the  principle  forbidding  the  collateral  assailment  of 
judgments  for  mere  irregularities,  or  on  any  ground  which  could  have 
been  pleaded  in  defense. 

5.  Same;  judgment  conclusive  as  to  defenses  which  could  have  been 
made  on  the  trial. — While  it  would  have  been  a  full  defense  to  such  a 
proceeding,  if  it  had  been  shown  on  the  trial  that  the  tax-payer,  or  any 
one  for  him,  had  tendered  to  the  collector  the  full  amount  of  the 
delinquent  taxes  due  by  him,  or  that  he  had  in  his  possession, 
in  the  county,  a  sufficient  amount  of  visible  personal  property,  out  of 
which  the  taxes  might  have  been  realized  by  the  collector,  the  failure  to 
make  these  defenses  in  the  probate  court  is  conclusive  on  him  and  those 
holding  under  him ;  and  the  judgment  of  condemnation  can  not  after- 
wards be  collaterally  assailed  on  either  of  these  grounds. 

6.  Lien  of  the  State  on  lands  for  taxes;  extent  of;  when  tender  insuffi- 
cient.— The  State  has,  under  the  statute,  a  preferred  lien  on  the  lands  of 
a  tax-payer  for  all  unpaid  taxes  ;  and  hence,  a  tender  by  such  tax-payer 
of  the  amount  of  the  taxes  due  on  the  lands,  without  including  the 
owner's  poll-tax,  and  the  delinquent  taxes  due  on  his  personal  property, 
is  insufficient,  and  will  not  constitute  a  defense  to  proceedings  in  the 
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probate  court  to  condemn  the  lands  for  the  payment  of  the  delinquent 
taxes  due  by  him. 

7.  Same;  when  it  attaches;  not  affected  by  subsequent  alienation. — The 
lien  of  the  State  for  taxes  attaches  to  lands  under  the  statute  (Code, 
(j  375)  on  the  first  day  of  January  of  the  year  for  which  they  were  as- 
sessed ;  and  it  is  not  affected  by  a  subsequent  alienation,  although  made 
prior  to  a  sale  for  the  payment  of  the  taxes,  and  to  a  bona  fide  purchaser 
for  value,  and  without  notice. 

8.  Sale  of  lands  for  taxes;  when  description  sufficient. — Where  lands 
are  described  in  the  assessment  list  and  in  the  proceedings  in  the  probate 
court  to  subject  them,  under  the  statute,  to  sale  for  the  payment  of  de- 
linquent taxes  "as  two  hundred  acres,  known  as  the  lands  of  the  late 
Israel  Wiggins,  deceased,"  the  description  is  sufficient,  parol  evidence 
being  allowed  in  aid  of  identification. 

9.  Same;  when  void  for  uncertainty  of  description. — An  assessment  of 
lands  for  taxes,  in  which  the  lands  are  described  as  "  two  hundred  acres 
of  land  lying  in  Dale  county,"  is  void  for  uncertainty;  and  proceedings 
in  the  probate  court  to  subject  the  lands  to  sale  for  the  payment  of  the 
taxes,  based  on  such  assessment,  are  also  void. 

10.  Same;  description  in  assessment  list  can  not  be  varied. — The  juris- 
diction of  the  probate  court  in  such  case  depending  upon  the  validity  of 
the  assessment,  and  the  statute  requiring  that  the  sale  must  be  made  ac- 
cording to  the  description  contained  in  the  assessment  list,  which  de- 
scription must  be  copied  in  the  docket  filed  by  the  collector  with  the 
probate  judge,  a  description  in  such  list  and  docket  which  renders  the 
assessment  void,  can  not  be  aided  by  a  more  perfect  description  in  the 
judgment  of  condemnation,  and  subsequent  proceedings. 

Appeal  from  Dale  Circuit  Court. 

Tried  before  Hon.  H.  D.  Clayton. 

This  was  a  statutory  real  action  in  the  nature  of  ejectment, 
brought  by  J.  W.  Cassady  against  LaFayette  Driggers,  and 
was  commenced  on  17th  June,  1881.  The  cause  was  tried  on 
issue  joined  on  the  plea  of  not  guilty,  the  trial  resulting  in  a 
verdict  and  judgment  for  the  plaintiif.  Both  parties  claimed 
title  under  one  D,  J.  Hargrove,  the  plaintiff,  through  a  tax 
sale  and  deed  made  by  the  judge  of  probate  in  pursuance 
thereof,  and  the  defendant,  by  deed  from  said  Hargrove  and 
wife  to  one  W.  S.  Gates,  dated  October  18th,  1878,  and  by 
subsequent  deed  from  said  Gates  and  wife  to  defendant.  The 
evidence  introduced  on  the  trial,  and  the  exceptions  reserved  in 
reference  thereto,  are  sufficiently  stated  in  the  opinion.  There 
being  no  conflict  in  the  evidence,  the  court  charged  the  jury, 
at  the  plaintiff's  written  request,  that  if  they  believed  the  evi- 
dence they  must  find  for  him,  to  which  charge  the  defendant 
excepted. 

The  rulings  on  the  evidence  and  the  charge  given  are  here 
assigned  as  error. 

Gates  &  Cowan,  for  appellant. — (No  brief  came  to  the 
hands  of  the  reporter.) 

B.  F.  Cassady  and  J.  M.  Cakmichael,  contra. — (1)  The  va- 
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liditj  of  the  proceedings  in  the  Probate  Court  depended  upon 
the  act  of  February  12th,  1879  (Pamph.  Acts,  1878-9,  p.  3), 
then  of  force. — Oliver  v.  JRohin^on,  58  Ala.  46.  The  decree 
of  sale  is  in  exact  conformity  with  the  form  prescribed  by  this 
act,  and  is  therefore  sufficient. — Grimm,  v.  Cravyfrn^d,  29  Ala. 
623.  (2)  A  judgment  rendered  by  a  court  having  jurisdiction 
can  not  be  collaterally  impeached. — 2  Brick.  Dig.  p.  156,  §  6.  It 
is  conclusive  until  reversed. — 16  Ala.  271 ;  18  Ala.  668 ; 
31  Ala.  234.  By  it  both  parties  and  privies  are  bound. 
12  Ala.  482 :  23  Ala.  395  ;  21  Ala.  560.  And  where  the  action 
of  the  court  is  dependent  upon  the  ascertainment  of  a  par- 
ticular fact,  its  action  is  conclusive  of  the  determination  of 
that  fact. — Hamner  v.  Mason,  24  Ala.  480.  (3)  The  return 
by  the  collector  of  a  list  of  the  lands  on  which  the  taxes  are 
unpaid,  and  the  giving  of  notice  required  by  the  statute,  give 
the  court  jurisdiction. — Pamph.  Acts,  1878-9,  pp.  3-5.  If 
the  tax-payer  has  any  defense  to  the  proceedings  he  must  ap- 
pear and  make  it ;  and  if  he  fails  to  do  so,  the  judgment  order- 
ing the  lands  sold  is  conclusive  of  such  defense. — Gunn 
V.  Howell,  27  Ala.  663 ;  Mervhie  v.  Parker,  18  Ala.  241 ; 
2  Brick.  Dig.  p.  145,  §  205.  (4)  The  State  had  a  preferred 
lien  on  the  lands  for  the  taxes  assessed  against  them,  and  also 
for  other  taxes  due  by  Hargrove.  The  tender  made  by  him 
was,  therefore,  insufficient. — Code,  1876,  §  375.  (5)  The  de- 
scription of  the  lands  in  the  proceedings  in  the  Probate  Court, 
"  two  hundred  acres  of  land,  known  as  the  lands  of  the  late 
Israel  Wiggins,  deceased,"  was  sufficient,  because  they  could 
be  thereby  known  or  identified.— Code,  1876,  Subd.  5,  §  370. 

SOMEEYILLE,  J. — The  validity  of  tax  sales  must  be  gov- 
erned by  the  law  which  is  in  force  at  the  time  of  the  sale. 
Oliver  V.  Robinson,  58  Ala.  46.  The  present  sale  took  place 
in  May,  1879,  under  a  proceeding  commenced  before  the  pro- 
bate judge  of  Dale  county  on  the  first  of  March  of  the  same 
year.  Its  purpose  was  to  enforce  the  collection  of  certain  de- 
linquent taxes  due  for  the  year  1878,  and  assessed  against  a 
certain  tract  of  land,  as  the  property  of  one  Hargrove.  The 
validity  of  the  whole  proceeding  must  therefore  be  tested  by 
the  act  approved  February  12,  1879,  entitled  "An  Act  to  pro- 
vide for  the  sale  of  land  and  other  real  estate  for  delinquent 
taxes,  and  the  redemption  thereof." — Acts  1878-79,  pp.  1-8. 

It  is  insisted  that  the  judgment  of  the  probate  court  con- 
demning the  lands  to  sale,  bearing  date  April  14,  1879,  fails  to 
show  that  this  court  had  proper  jurisdiction  of  the  subject- 
matter  and  of  the  party,  and  being  a  court  of  limited  jurisdic- 
tion and  of  special  statutory  powers  in  this  particular  matter, 
the  judgment  of  sale  is  void,  because  of  this  failure  to  recite 
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the  necessary  jurisdictional  facts.  There  can  be  no  doubt  of 
the  correctness  of  this  rule,  or  of  its  application  to  proceedings 
of  this  character.  The  facts  necessary  to  confer  jurisdiction 
on  the  probate  court  under  the  above  act,  in  any  proceeding 
to  enforce  the  collection  of  delinquent  taxes,  must  appear 
affirmatively  in  the  record. — Burroughs  on  Tax.,  2Sl,  282 ; 
Yoiing  V.  Larain,  11  111.  637 ;  Gunn  v.  Howell,  27  Ala.  663. 
The  particular  defect  contended  for  is  the  alleged  failure  of  the 
judgment  to  show  that  the  land-owner  had  proper  and  legal 
notice  of  the  pendency  of  the  proceeding  on  which  the  judg- 
ment is  based.  Being  a  non-resident,  he  w^as  entitled,  under 
the  express  provisions  of  the  act,  to  notice  by  publication  in  a 
newspaper,  if  one  was  published  in  the  county. — Acts  1878-79, 
p.  5,  §  4,  supra.  The  docket  of  the  tax  collector,  containing 
the  delinquent  list,  which  is  required  by  the  act  to  be  delivered 
into  the  office  of  the  probate  judge  by  March  first  of  each 
year,  is  shown  to  contain  all  the  essential  entries  and  recitals 
necessary  to  confer  jurisdiction  of  the  suhjectrmatter,  and  was 
delivered  to  the  proper  officer  within  the  requisite  time.  The 
contention  is  only  as  to  jurisdiction  over  'the  person  of  the 
owner.  The  judgment  recites  that  "notice  has  been  given  as 
required  hy  laio,^^  and  it  is  insisted  that  this  is  the  averment  of 
a  legal  conclusion,  and  not  of  a  fact,  and  that  the  fact  of  notice 
by  publication  in  a  newspaper  should  have  been  particularly 
stated.  Whatever  force  there  may  have  been  in  the  sug- 
gestion nnder  other  circumstances,  a  full  answer  to  it,  in  our 
opinion,  is,  that  the  form  of  the  judgTnent  is  prescribed  hy  the 
statute  itself  and  this  form  has  been  accurately  followed  in  the 
present  proceedings.  If  the  law-making  power  see  fit  to  de- 
clare, by  legislative  enactment,  that  such  a  recital  of  notice 
shall  be  sufficient,  as  they  have  done,  we  can  not  see  upon  what 
ground  the  enactment  can  be  assailed,  or  pronounced  invalid 
or  unconstitutional  by  the  courts. — Davis  v.  State,  68  Ala.  58. 
The  forms  of  indictment  and  of  civil  pleadings,  prescribed  in 
our  Code,  are  in  many  instances  the  averments  of  mere  legal 
conclusions,  and  yet  they  have  never  been  adjudged  to  be  in- 
sufficient on  this  ground:  The  form  of  a  judgment  entry,  pre- 
scribed by  statute,  would  seem  to  rest  upon  a  still  more  impreg- 
nable basis. — Burroughs  on  Tax.  285;  Mo^rrill  v.  Swartz, 
39  111.  108 ;  Taylm'  v.  People,  2  Oilman,  349. 

The  probate  court  thus  had  jurisdiction  of  both  the  s^thject- 
matter  and  of  the  person  of  the  land-owmer,  according  to  the 
recitals  in  the  record  of  the  particular  cause,  and  such  being 
the  fact,  the  rule  in  ordinary  cases  is,  that  although  the  record 
may  abound  with  reversible  irregularities,  fatal  on  appeal,  it  is 
invulnerable  to  collateral  attach,  as  is  here  attempted. — 2  Brick. 
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Dig.  158,  §  20 ;  Burroughs  on  Tax.  285 ;  Thatcher  v.  Powell, 
6  Wheat.  119. 

It  is  no  objection  to  the  application  of  this  principle  that  the 
present  is  a  proceeding  to  enforce  the  collection  of  delinquent 
taxes.  While  great  accuracy  is  exacted  in  all  such  proceedings, 
and  strict  rules  are  applied  for  the  protection  of  the  tax-payer, 
this  principle,  forbidding  the  collateral  assailtnent  of  judgments, 
has  often  been  successfully  invoked  in  actions  of  this  nature. 
It  has  accordingly  been  decided  that  there  is  no  sound  reason 
why  judicial  proceedings  for  the  enforcement  of  taxes  should 
be  exempted  from  its  influence. — Burroughs  on  Tax.  285-6; 
Freeman  on  Judg.,  §  135;  WelUhear  v.  Aelley,  69  Mo.  343; 
Mtel  V.  Foote,  39  Cal.  439. 

The  statute  expressly  provided  that  the  judgment  of  con- 
demnation should  be  rendered  in  such  cases  only  where  the 
tax-payer  interposed  no  defense.  It  would  certainly  have  con- 
stituted a  full  defense  to  the  proceeding,  if  it  had  been  shown 
on  the  trial  that  the  tax-payer,  or  any  one  for  him,  liad  tendered 
to  the  collector  the  fidl  amount  of  the  delinquent  taxes  due  by 
the  owner;  or  that  the  owner  had  in  his  possession,  in  the 
county,  a  sufficient  amoimt  of  visihle personal  property,  out  of 
which  his  unpaid  taxes  might  have  been  realized  by  the  tax 
collector. — Code,  1876,  §  470.  The  act  under  consideration 
must  have  contemplated  defenses  of  this  nature,  and  the  failure 
of  the  tax-payer  to  appear  and  interpose  them  on  the  trial, 
would  be  conclusive  on  him  and  his  privies  in  estate  holding 
title  under  him.  In  such  cases,  where  the  record  prima  facie 
shows  jurisdiction,  the  judgment  of  the  probate  court  can  not  be 
collaterally  attacked  on  any  ground  which  could  have  been 
pleaded  in  defense  on  the  trial. — Freeman  on  Judg.  §  135 ;  Cad- 
tnus  V.  Jackson,  52  Penn.  St.  295.  The  court,  for  this  reason, 
projDcrly  excluded  from  the  jury  proof  of  the  fact  that  Har- 
grove, the  owner  of  the  land,  possessed  a  sufficient  amount  of 
personal  property  in  the  county,  out  of  which  the  taxes  of  the 
delinquent  could  have  been  collected.  The  contrary  averment 
was  recited  in  the  judgment  of  the  court,  and  was  sustained  by 
the  sworn  return  of  the  tax  collector,  made  as  required  by  the 
statute,  thus  placing  this  particular  fact  beyond  the  pale  of 
collateral  contradiction.  So  there  was  no  error  in  refusing  to 
let  the  defendant  prove  the  tender  to  the  tax  collector  of  "  the 
amount  of  taxes  dvs  on  the  said  land,^^  exclusive  of  the  owner's 
poll-tax  and  his  delinquent  taxes  due  on  personal  property. 
This  alleged  tender  was  not  only  incompetent  evidence  for  the 
reason  above  mentioned — that  it  constituted  a  mere  matter  of 
defense  to  the  rendition  of  the  judgment- — but  also  very  clearly 
for  another  reason.  The  State  had  a  preferred  lien  on  the 
property  for  the  entire  unpaid  taxes  of  the  delinquent,  Har- 
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grove,  due  for  the  year  1878,  and  the  offer  to  pay  should  have 
included  this  entire  amount,  and  should  not  have  been  limited 
to  the  tax  on  tiie  land  merely. — Code,  187G,  §  375. 

The  alienation  of  the  land  by  the  owner,  Hargrove,  although 
made  prior  to  the  date  of  sale,  could  not  affect  the  lien  of  tlie 
State  for  delinquent  taxes.  The  sale  to  Gates,  made  in  October, 
1878,  was  after  this  lien  had  accrued,  which,  in  point  of  time, 
is  fixed  by  statute  to  be  the  iirst  of  January  of  the  year  for 
which  the  taxes  were  assessed. — Code,  §  375.  Such  a  lien  over- 
rides any  title  acquired  by  purchasers,  whether  with  or  without 
notice,  and  in  however  good  faith  it  may  have  been  made,  and 
for  whatever  value.  It  follows  the  land  in  the  hands  of  the 
vendee,  all  persons  being  chargeable  with  a  knowledge  of  its 
existence.  If  any  other  rule  were  allowed  to  prevail,  the  State 
might  be  subjected  to  intolerable  embarrassments  in  the  prompt 
collection  of  its  revenues,  effected  through  the  fraud  and  arti- 
fices of  tax  delinquents,  making  sales  of  their  effects  so  as  to 
evade  the  payment  of  their  honest  taxes. — Burroughs  on  Tax. 
275-276 ;  Cfledney  v.  Deavors,  8  Ga.  479 ;  Kahl  v.  Zove,  37 
N.  J.  (Law)  5 ;  Durdap  v.  County  of  Gallatin,  15  111.  7. 

The  land  in  controversy  is  described  in  the  assessment  list 
and  other  subsequent  proceedings  as  "  two  hundred  acres  of 
land,  hnoion  as  the  laiids  of  the  late  Israel  Wiggins,  deceased." 
It  is  objected  that  this  description  is  void  for  uncertainty,  and 
that  for  this  reason  no  title  was  conferred  on  the  purchaser  at 
the  tax  sale.  The  object  of  all  description  is  designation  and 
identification.  The  usual  rule,  therefore,  is,  that  the  lands 
assessed  must  be  described  with  such  accuracy  and  certainty  as 
to  be  capable  of  an  easy  identification. — Burroughs  on  Tax. 
204-205.  The  statutory  requirement  is  in  substance  the  same, 
any  description  of  a  subdivision  being  sufficient  by  which  it 
"may  be  known  or  identified." — Code,  §§  362,  370. 

We  are  of  opinion  that,  under  this  rule,  the  descriptii  n  is 
sufliciently  accurate.  It  presents  the  familiar  case  of  a  mere 
indefinite  description,  capable  of  being  rendered  certain,  which 
is  always  open  to  more  exact  identification  by  the  aid  of  parol 
evidence.  From  the  earliest  era  of  the  common  law,  the  grant 
of  an  estate,  under  the  designation  simply  of  "  Black-acre," 
was  always  considered  sufficiently  definite.  In  Baucum 
V.  George,  65  Ala.  259,  the  premises  conveyed  by  deed  were 
considered  by  this  court  as  described  with  sufficient  accuracy 
under  the  name  of  "  The  Douglas  Gold  Mi?ie,  in  Talladega 
county,  Alabama."  In  MacTdem  v.  Blahe,  19  Wise.  397,  the 
following  description  of  land  in  a  tax  deed  was  sustained,  viz : 
Certain  described  premises  lying  in  "  Washington  city,  now 
called  Port  Washington."  The  name  in  the  recorded  plat  was 
shown  to  be  "Wisconsin  city,"  but  parol  evidence  was  admitted 
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to  show  that  the  locality  was  familiarly  known  as  "Washington 
city."  In  Smith  v.  Messer,  17  ]S^.  H.  420,  a  description  in  an 
advertisement  for  a  tax  sale  was  adjudged  sufficient,  which  read 
as  follows :  "  A  piece  of  land  set  off  hy  E.  C.  on  settlers'  lot 
No.  5,  128  rods  long  and  38  rods  wide — 25  acres."  Such  de- 
scriptions are  sustained  on  the  strength  of  the  maxim,  Id  cer- 
tum  est  quod  certum  reddi  potest — parol  evidence  being 
allowed  in  aid  of  identification,  thus  rendering  that  certain 
which  might  otherwise  be  ambiguous. — Ellis  v.  Martin, 
60  Ala.  394 ;  Clements  v.  Fearce,  63  Ala.  284 ;  2  Whart.  Ev. 
§§  942,  943 ;  Burroughs  on  Tax.  207 ;  People  v.  Zeet,  23  Cal. 
162 ;  People  v.  Crockett,  33  Cal.  150. 

We  discover  no  error  in  the  rulings  of  the  court,  and  its 
judgment  must  be  affirmed. 

On.  a  subsequent  day  of  the  term  an  application  for  a  re- 
hearing was  filed,  the  grounds  of  which  are  sufficiently  stated 
in  the  following  response  : 

SOMERVILLE,  J.^ — We  are  of  opinion  that  the  application 
for  a  rehearing  in  this  cause  should  be  granted.  The  original 
opinion  is  based  upon  the  assumption  that  the  lands  were  de- 
scribed throughout  the  entire  tax  proceedings,  as  two  hundred 
acres  of  land,  know^n  as  the  lands  of  the  late  Israel  Wiggins, 
deceased."     The  case  was  originally  argued  upon  this  theory. 

A  closer  examination  of  the  record  discloses  the  fact  that  the 
lands  were  described  in  the  assessment  list,  or  "docket"  filed 
with  the  probate  judge,  only  as  "  two  hundred  acres  of  land, 
lying  in  Dale  countyT  the  more  perfect  description  having 
been  added  in  the  progress  of  the  subsequent  proceedings. 

It  is  true  that  the  assessment  books  themselves  are  not  in 
evidence,  but  the  act  approved  February  12,  1879,  requires  the 
tax  collector  to  "  enter  into  a  substantially  bound  book,  in  the 
manner  usual  in  docketing  causes  for  trial  in  the  circuit 
courts,'-  each  parcel  of  real  estate,  "  describing  it  in  the  same 
manner  it  was  assessed,^^  with  the  amount  of  the  unpaid  taxes 
due.  This  book  or  docket  the  collector  is  required  to  deliver 
into  the  office,  of  the  probate  judge  by  the  first  of  March,  and 
it  is  made  the  basis  of  all  the  subsequent  proceedings.  The 
notices  to  delinquents,  the  advertisements  of  sale,  the  certifi- 
cates of  purchase,  and  the  tax  deeds  signed  by  the  probate  judge, 
all  have  antecedent  reference  to  it. — Acts  18,78-79,  pp.  3  and 
4,  §§  1  and  2. 

tJnder  the  rules  laid  down  in  the  opinion,  and  generally 
recognized  by  the  authorities,  the  description  given  in  the 
docket,  or  assessment  list  is  clearly  insufficient.  It  is  impos- 
sible  to  locate  these  lands   by  a  description  so  general  and 
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indefinite  as  "  two  hundred  acres  of  land,  lying  in  Dale  county." 
It  is  void  for  uncertainty.  Cooley  on  Tax.  286,  note  4  and 
cases  cited. 

The  probate  court,  therefore,  had  no  jurisdiction  of  the 
subject-matter.  The  assessment,  which  is  the  foundation  of 
the  entire  tax  proceedings,  being  void,  the  proceedings  them- 
selves can  not  stand.  This  invalidity  runs  through  and  vitiates 
all  these  subsequent  proceedings,  including,  -of  course,  the  tax 
sale  itself. — Cooley  on  Tax.  258,  362;  Yenda  v.  ^\ heeler^ 
9  Tex.  408.  The  sale  was  required  to  be  according  to  the  de- 
scription given  in  the  assessment  list,  or,  what  is  the  same  thing, 
in  the  docket  filed  with  the  probate  judge.  No  variance  from 
this  is  permitted,  the  reason  being,  the  authority  or  jurisdiction 
of  the  court  to  act  in  the  premises  depends  upon  the  validity 
of  this  primary  and  fundamental  proceeding. — Blackwell's 
Tax  Titles,  *281,  282;  Burrough's  on  Tax.  281,  282. 

The  judgment  is  reversed  and  the  cause  remanded. 


Harris  v.  Harris. 

Bill  in  Equity  hy  Distributees  to  have  Property  held  hy  the 
Widow  at  Decedents  Death  declared  her  Statutory  Separate 
Estate^  and  the  Value  thereof  deducted  frma  her  Distributive 
Share. 

1.  Widow^?,  distributive  share  in  husband's  estate;  statutory  separate 
estate. — The  statute  requiring  that,  in  the  computation  of  the  widow's 
dower  and  distributive  share  in  the  deceased  husband's  estate,  the  value 
of  her  separate  estate  shall  be  deducted  (Code,  1876,  ^  2715-16),  refers  to 
an  estate  created  by  the  constitution  and  statutes,  and  not  to  an  equitable 
estate,  an  estate  which  is  made  separate  by  the  terms  of  its  creation. 

2.  Husband  and  wife;  right  of  husband  to  renounce  his  marital  rights 
in  vjife's  statutory  separate  estate. — The  husband  may  renounce  the  trust- 
eeship of  the  legal  estate  of  the  wife  and  all  the  privileges  incident  there- 
to, as  he  could  have  renounced  all  his  marital  rights  at  common  law ;  and 
the  effect  of  such  renunciation  is,  that  the  property  remains  the  property 
of  the  wife,  she  holding  it  as  her  equitable  estate. 

3.  Same;  investment  of  moneys,  the  vjife's  statutory  separate  estate,  by 
the  husband. — The  husband,  in  investing  money,  the  statutory  separate 
estate  of  the  wife,  may  elect,  the  claims  of  creditors  who  had  previously 
supplied  the  family  with  necessaries  not  being  involved,  whether  the  in- 
vestment shall  be  made  in  the  name  of  the  wife,  continuing  the  charac- 
ter of  the  estate,  or  whether  the  investment  shall  be  made  in  the  name 
of  himself,  or  of  a  stranger,  as  her  trustee,  to  hold  for  her  sole  and  sepa- 
rate use ;  and  when  such  investment  is  made  in  the  latter  way,  the  value 
of  the  property  thereby  purchased,  and  held  by  her  at  the  time  of  the 
husband's  death,  can  not  be  computed  in  ascertaining  her  dower  interest 
and  distributive  share  in  his  estate. 
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4.  Same;  transfer  of  policy  of  life  insurance  by  the  husband  to  the  wife; 
character  of  estate  thereby  created. — A  transfer  by  the  husband  to  the  wife 
of  a  policy  of  insurance  on  his  life,  payable  to  him,  as  a  gift,  creates  in 
the  wife  an  equitable  separate  estate;  and,  she  having  collected  the  in- 
surance money  after  his  death,  the  amount  thereof  can  not  be  computed, 
in  estimating  her  dower  interest  and  distributive  share  in  his  estate. 
(This  case  distinguished  from  Williams  v.  Williams,  64  Ala.  405.) 

Appeal  from  JVTobile  Chancery  Court. 

Tried  before  Hon.  John  A.  Foster. 

This  was  a  bill  by  C.  A.  Harris  and  others,  children  and  heirs 
at  law  of  C.  A.  Harris,  sr.,  who  died  on  17th  February,  1880, 
against  Jane  E.  Harris,  the  widow,  and  Leroy  Brewer,  as  ad- 
ministrator of  the  estate  of  said  decedent ;  was  filed  on  8th 
June,  1882;  and  the  case  made  thereby  is  substantially  as  fol- 
lows: On  9th  May,  1872,  said  decedent,  having  in  his  hands, 
as  husband  and  trustee,  $12,000,  belonging  to  his  wdfe,  the  said 
Jane  E.  Harris,  as  her  statutory  separate  estate,  invested  the 
same  in  designated  real  estate  in  the  city  of  Mobile,  purchased 
from  Dabney  Berry,  taking  a  deed  therefor  in  his  own  name  as 
trustee  for  his  said  wife,  and  "for  her  sole  and  only  separate 
use,  benefit  and  behoof  forever,  free  from  all  the  debts,  claims 
or  control  of  the  husband  whatsoever."  The  deed  is  made  an 
exhibit  to  the  bill.  The  bill  charges  that,  although  the  words 
used  in  the  deed  "  are  such  as  to  create  an  equitable  estate  in  a 
married  wopian,  yet  such  property  is  in  fact  part  of  her  statu- 
tory estate,  because  the  money  invested  in  making  the  purchase 
was  her  statutory  estate."  The  bill  further  avers  '  that  at  the 
time  C.  A.  Harris  married  the  respondent,  Jane  E.  Harris,  he 
held  a  policy  of  insurance  upon  his  own  life  for  his  own  benefit, 
in  the  ^]tna  Life  Insurance  Company  of  Hartford,  Conn.,  for 
the  sum  of  five  thousand  dollars ;  and  that  after  said  marriage, 
to-wit:  on  the  26th  day  of  June,  1871,  the  said  C.  A.  Harris 
assigned  said  policy  as  follows:  'For  value  received  I  hereby 
transfer,  assign  and  turn  over  unto  my  wife,  Jane  E.  Harris 
and  her  children  by  me — and  if  I  should  survive  her,  it  goes  to 
her  children  by  me,  if  any,  and  if  none,  revei'ts  to  my  children 
by  my  former  wife  then  living,  equally ;  and  if  she  survives 
me,  then  it  is  for  her  benefit  absolutely — all  my  right,  title  and 
interest  in  policy  of  life  insurance  No.  83,029,  issued  by  the 
^tna  Life  Insurance  Company  of  Hartford,  Connecticut,  and 
all  benefit  and  advantage  to  be  derived  therefrom.'  Orators 
aver  that  no  value  was  given  for  such  assignment  other  than 
love  and  affection;  that  the  said  C.  A.  Harris  paid  the  premi- 
ums out  of  his  own  funds  up  to  the  time  of  his  death  ;  and  that 
the  defendant,  Jane  E.  Harris,  having  survived  him  without 
children,  received  the  proceeds  of  said  policy."  It  is  also 
averred  that  all  the  debts  of  said  decedent  had  been  paid ;  that 
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his  estate  consists  solely  of  personal  property ;  that  on  4th  May, 
1882,the  administrator  had  filed  his  accounts  and  vouchers  for 
a  partial  settlement,  and  asked  for  an  order  to  make  distribu- 
tion among  the  distributees  of  said  estate ;  and  that  the  said 
widow  claimed  to  be  a  distributee,  and  entitled  to  one-lifth  of 
said  estate,  there  being  seven  children  ;  but  that  she  was  not  en- 
titled to  participate  in  the  distribution  of  said  estate,  because  of 
the  facts  above  stated.  The  bill  prays  that  the  administration 
of  said  estate  may  be  removed  into  said  Chancery  Court ; 
that  the  real  estate  held  by  the  defendant,  Jane  E.  Harris,  un- 
der the  deed  from  said  Berry,  and  the  money  received  on 
the  said  policy  of  life  insurance  may  be  decreed  to  be  her  stat- 
utory estate,  and  that  she  may  be  excluded  frpm  participating 
in  the  distribution  of  said  estate,  "  except  as  to  the  excess  of 
what  her  interest  may  be  over  the  value  of  her  statutory  es- 
tate." 

Mrs.  Harris  interposed  a  demurrer  to  the  bill,  which  was  sus- 
tained by  the  court.  From  the  decree  sustaining  the  demurrer 
this  appeal  was  taken ;  and  it  is  here  assigned  as  error. 

H.  AusTiLL,  for  appellant. 

James  Bond,  contra. 

BRICKELL,  C.  J.— The  statute  (Code  of  1876,  §§  2715-16) 
excludes  from  dower  and  distributive  share  in  the  estate  of  the 
husband  a  widow,  having  at  the  death  of  her  husband  a  sepa- 
rate estate  of  equal  or  greater  value  than  such  dower  and  distrib- 
utive share ;  or,  if  it  be  of  less  value,  requires  that  in  the  com- 
putation of  the  dower  and  distributive  share,  it  shall  be  deduct- 
ed. The  separate  estate  to  which  the  statute  refers,  is  the  es- 
tate created  by  the  constitution  and  statutes,  and  not  an  equita- 
ble estate,  an  estate  which  is  made  separate  by  the  terins  of  its 
creation. — Smith  v.  Smith,  30  Ala.  642;  Huckabeev.  Andrews, 
34  Ala.  646. 

It  is  not  denied  that  the  deed  executed  by  Berry,  conveying 
the  house  and  lot  to  the  intestate,  Harris,  as  trustee  for  his  wife, 
by  its  terms  created  an  equitable  separate  estate — that  it  clearly 
and  unequivocally  excluded  the  marital  rights  of  the  husband, 
and  limited  the  estate  to  the  sole  and  separate  use  of  the  wife. 
The  point  of  contention  is,  that  as  the  money  employed  in  the 
purchase,  and  forming  the  consideration  of  the  conveyance,  was 
of  the  legal  or  statutory  separate  estate  of  the  wife,  the  house 
and  lot  of  necessity,  witliout  regard  to  the  terms  of  the  convey- 
ance, became  likewise  her  legal  or  statutory  estate,  and  its  value 
must  be  computed  in  estimating  her  dower  and  distributive 
share  in  the  estate  of  her  deceased  husband.     The  argument  is, 
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that  the  statutory  estate  of  a  niari-ied  woman,  without  the  inter- 
vention of  a  court  of  equity,  can  not  be  converted  into  an  equi- 
table separate  estate.  This  question  was  the  subject  of  patient 
and  deliberate  consideration  in  Turne?'  v.  Kelly ^  and  Masson  v. 
Kelly ^^^  Ala.  85;  and  we  affirmed  that  the  husband  could  renounce 
the  trusteeship  of  the  legal  estate  of  the  wife  and  all  the  privi- 
leges incident  to  it,  as  he  could  have  renounced  all  his  marital 
rights  at  common  law.  The  effect  of  such  renunciation  is  pre- 
cisely the  same  as  was  the  effect  of  his  renunciation  of  his  com- 
mon law  rights ;  the  property  remains  the  property  of  the  wife — 
it  is  her  equitable  separate  estate.  The  statute  or  the  constitu- 
tion can  not  intervene,  for  their  field  of  operation  is  to  inter- 
cept the  marital  rights  of  the  husband,  and  these  do  not  attach, 
because  the  husband  renounces  them.  The  husband  investing 
money,  the  statutory  separate  estate  of  the  wife,  as  it  was  his 
duty  to  invest  it,  could  elect  whether  the  investment  should  be 
made  in  the  name  of  the  wife,  continuing  the  character  of  the 
estate,  or  whether  the  investment  should  be  made  in  the  name 
of  himself,  or  of  a  stranger,  as  a  trustee,  to  hold  for  the  sole 
and  separate  use  of  the  wife.  In  making  an  investment  of  the 
latter  kind,  he  alone  is  stripped  of  rights  and  privileges,  the 
claims  of  creditors  who  had  previously  supplied  the  family  with 
necessaries  not  being  involved.  The  conveyance  creating  an 
equitable  separate  estate  in  the  wife,  the  value  of  the  house  and 
lot  is  not  to  be  computed  in  ascertaining  her  dower  and  distribu- 
tive share. 

The  transfer  of  the  policy  of  insurance  w^as  a  simple  gift 
from  the  husband  to  the  wife.  At  common  law  it  was  void, 
because  of  the  unity  of  husband  and  wife  and  the  incapacity  of 
the  wife  to  take  and  to  hold  chattels,  or  choses  in  action,  or 
stocks,  independently  of  the  husband.  In  a  court  of  equity, 
the  gifts  of  chattels,  or  the  transfers  of  choses  in  action,  or  of 
stocks,  made  by  the  husband  to  the  wife  were  supported;  and  they 
were  supported  upon  the  presumption  that  they  were  intended 
for  her  separate  lise. — Mc  WilUanis  v.  Ramsay^  23  Ala.  813  ; 
Williams  v.  Maull,  20  Ala.  721 ; .  McMillan  v.  Peacock^  57 
Ala.  127.  As  the  transfer  of  itself  created  in  the  wife  a  sepa- 
rate estate,  an  estate  not  made  her  separate  estate  by  the  con- 
stitution or  the  statute,  it  is  an  equitable  estate,  and  the  statute 
does  not  require  that  it  should  be  taken  into  the  computation 
in  estimating  her  dower  and  distributive  share.  This  case  is 
clearly  distinguishable  from  Williams  v.  WilliaTns,  68  Ala.  405, 
in  which  the  policy  was  taken  out  in  the  name  of  the  wife  as 
sole  beneficiary,  right  and  title  vesting  in  her  by  the  policy  itself, 
and  not  by  a  transfer  or  gift  from  the  husband. 

We  find  no  error  in  the  decree  of  the  chancellor,  and  it  must 
be  affirmed. 
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McCrary  v.  Chase  &  Co. 

Contest  of  Claim  of  Exemption. 

1.  Exemption  ;  right  of,  dependent  on  residence  in  the  State. — The  con- 
stitution and  statutes  of  this  State  render  residence  within  the  State  an 
essential  element  of  the  right  to  an  exemption  of  a  homestead,  or  of  per- 
sonal property  from  liability  for  the  payment  of  debts ;  and  the  rieht, 
springing  from,  and  being  dependent  upon  the  status  of  residence  within 
this  State,  it  may  be  admitted,  terminates  whenever  the  status  is  changed 
by  the  acquisition  of  a  residence  in  another  State. 

2.  Sa7ne ;  right  of,  must  he  determined  at  the  time  lien  of  process  at- 
taches.— But  the  right  to  such  exemption  must  be  determined  according 
to  the  state  of  facts  existing  when  the  lien  of  an  execution  or  other  pro- 
cess attaches. 

3.  Same  ;  contestation  of,  a  suit ;  by  what  facts  supported. — The  con- 
testation of  a  claim  of  exemptions  is  essentially  a  suit,  in  which  the  plain- 
tiff causing  the  levy  is  the  actor,  and  the  levy  is  the  institution  of  the 
suit.  The  causes  of  contest  assigned  must  be  supported  by  facts  exist- 
ing at  the  time  the  contest  is  instituted ;  and  the  subsequent  occurrence 
of  facts  essential  to  the  plaintiff's  right  of  recovery,  operating  to  defeat 
or  divest  the  right  of  exemption,  will  not  support  the  contest. 

4.  Same. — Hence,  where  personal  property  levied  on  under  an  execu- 
tion was  claimed  as  exempt  by  the  defendant  in  execution,  and  the  claim 
was  contested,  and  at  the  time  of  the  levy  and  of  making  the  claim  the 
defendant  was  a  resident  of  this  State,  his  subsequent  removal  from  the 
State,  and  residence  in  another  State  at  the  time  of  the  trial  of  the  con- 
test can  not  deprive  him  of  his  right  to  an  exemption  of  the  property 
levied  on  from  the  payment  of  the  execution. 

Appeal  from  Barbour  Circuit  Court. 
,   Tried  before  Hon.  H.  D.  Clayton. 
The  facts  are  sufficiently  stated  in  the  opinion, 

G.  L.  CoMEK,  for  appellant.  (No  brief  came  to  the  hands  of 
the  reporter.) 

S.  H.  DE>rT  and  John  D.  Roquemore,  contra,  cited  Story  on 
Con.  Laws,  §  47 ;  /State  v.  Hallett,  8  Ala.  159 ;  Glover  v.  Glover, 
18  Ala.  367 ;  Talmadge  v.  Talmadge,  66  Ala.  199 ;  Allen  v.  Ma- 
nasse,  4  Ala.  554;  Thomp.  on  Horns.  &  Ex.  §  91,  and  authori- 
ties cited ;  Daniel  v.  Hamilton,  52  Ala.  105. 

BRICKELL,  C.  J. — The  appellees,  having  obtained  before 
a  justice  of  the  peace  a  judgment  against  the  appellant,  caused 
an  execution  issuing  thereon  to  be  levied  on  ten  shares  of  the 
capital  stock  of  a  corporation  created  under  the  laws  of  this 
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State,  located  in  the  city  of  Eufaula,  and  known  as  the  "  City 
Building  and  Loan  Association."  The  appellant  claimed  the 
stock  as  exempt  from  levy  and  sale  under  execution,  and  pur- 
suant to  the  statute  made  and  filed  an  inventory  of  his  personal 
property  and  the  value  thereof.  The  claim  was  contested  by 
the  appellees  upon  the  ground  that  it  was  excessive,  specific 
property  mentioned  being  of  greater  value  than  was  expressed 
in  the  inventory ;  and  it  being  averred  that  the  appellant  had 
in  money  four  hundred  dollars  not  embraced  in  the  inventory. 
A  trial  of  the  contest  was  had  before  the  justice  of  the  peace, 
and  resulted  in  a  judgment  sustaining  the  claim  of  exemption, 
from  which  judgment  the  appellees  appealed  to  the  Circuit 
Court.  Upon  the  trial  in  the  Circuit  Court,  it  appeared  that 
at  the  time  of  the  issue  and  levy  of  the  execution,  and  when 
the  claim  of  exemption  was  interposed,  the  appellant  was  a  resi- 
dent citizen  of  this  State,  but  soon  thereafter  removed  with  his 
family  to  the  State  of  Georgia,  and  there  engaged  in  the  mer- 
cantile business.  Some  months  before  the  trial  in  the  Circuit 
Court,  in  consequence  of  sickness,  he  brought  his  family  into 
this  State  and  boarded  them  at  a  hotel  in  the  city  of  Eufaula, 
visiting  them  from  time  to  time.  The  appellant  testified  that 
he  intended  removing  back  to  this  State,  so  soon  as  he  com- 
pleted certain  business  negotiations  then  in  progress,  and  which 
were  complete  except  the  payment  of  a  sum  of  money. 

The  Circint  Court  charged  the  jury,  that  although  the  appel- 
lant was  a  resident  citizen  of  this  State  at  the  time  of  filing  his 
claim  of  exemption,  and  at  the  time  of  the  trial  before  the  jus- 
tice of  the  peace,  yet,  if  he  was  not  then  a  resident  citizen  of 
the  State,  he  was  not  entitled  to  the  exemption,  and  they  must 
find  for  the  appellees ;  and  refused  four  several  instructions  re- 
quested by  the  appellant.  In  the  view  we  take  of  the  case,  it 
is  unnecessary  to  notice  the  instructions  refused. 

The  constitution  and  the  statutes  render  residence  within  the 
State  an  essential  element  of  the  right  to  an  exemption  of  a 
homestead,  or  of  personal  property  from  liability  for  the  pay- 
ment of  debts.  The  words  employed  in  designation  of  the  per- 
son entitled  to  the  right  are,  atiy  resident  of  this  /State.  The 
pre-existing  statutes  had  limited  exemptions  to  the  heads  of 
families,  and  the  exemption  was  intended  for  the  use  of  the 
family  in  the  State.  These  were  the  words  of  the  statute,  but 
it  was  said  that  without  the  words  it  could  not  have  been  sup- 
posed that  there  was  a  purpose  to  legislate  for  the  benefit  of 
those  who  were  without  the  territorial  limits,  and  not  subject  to 
the  jurisdiction  of  the  State. — Allen  v.  Manasse,  4  Ala.  554 ; 
Bailee  v.  Waters,  17  Ala.  488;  Boyhin  v.  Edtoards,  21  Ala. 
261.  The  same  policy  pervades  the  constitution  and  the  stat- 
utes now,  affording  benefit  and  protection  to  the  unfortunate 
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debtors  within  the  territorial  limits  of  tlie  State,  and  subject  to 
its  jurisdiction.  Whether  it  is  intended  that  the  domicil  of  the 
person  claiming  the  exemption  must  be  within  the  State,  is  not 
now  a  question  we  propose  to  consider.  The  place  of  abode 
must  be  here — there  must  not  be  a  mere  temporary  sojourn. 
Tahnadye  v.  Talmadge,  QQ  Ala.  199.  The  fact  is  uncontro- 
verted,  that  when  the  execution  was  issued  and  levied,  and  when 
the  claim  of  exemption  was  interposed,  the  residence  and  dom- 
icil  of  the  appellant  were  within  this  State,  and  he  was  of  right 
entitled  to  the  statutory  and  constitutional  exemption.  The 
right  springing  from,  and  being  dependent  upon  the  status  of 
residence  withm  this  State,  it  may  be  admitted,  terminates  when- 
ever the  status  is  changed  by  the  acquisition  of  residence  in  an- 
other State. — Finley  v.  Sly,  44  Ind.  269.  The  right  to  an  ex- 
emption must  be  determined  according  to  the  state  of  facts 
existing  when  the  lien  of  an  execution  or  other  process  attaches. 
If  the  right  does  not  then  exist,  the  occurrence  of  subsequent 
facts  will  not  operate  a  divestiture  of  the  lien.  If,  when  the 
execution  in  this  case  was  levied,*the  residence  of  the  appellant 
had  been  in  another  State,  his  subsequent  removal  and  acquisi- 
tion of  a  residence  in  this  State  could  not  have  operated  to  divest 
the  lien  attaching  from  the  levy.  The  contestation  of  a  claim 
of  exemptions  is  essentially  a  suit,  in  which  the  plaintiff  causing 
the  levy  is  the  actor.  The  institution  of  the  suit  is  the  levy. 
McAdams  v.  Beard^  34  Ala.  478.  The  plaintiff  must  assign 
the  caus^s  of  contest,  and  must  support  them  by  facts  existing 
at  the  time  the  contest  is  instituted.  The  subsequent  occur- 
rence of  facts  essential  to  his  right  of  recovery,  operating  to 
defeat  or  divest  the  right  of  exemption,  will  not  support  the 
contest.  The  rule  is  general,  if  not  universal,  that  facts  not 
occurring  until  after  the  institution  of  suit,  essential  to  a  recov- 
ery, will  not  support  the  suit. — Hill  v.  Jlill,  10  Ala.  527 ;  Don- 
aldson V.  Waters,  30  Ala.  175.  The  grounds  of  contest  must 
be  verified  by  affidavit,  and  verified  as  existing  at  the  time  of 
the  claim  of  exemption.  There  was  in  this  case  no  denial  of 
the  residence  of  the  appellant  in  this  State  at  the  time  the 
claim  of  exemption  was  made.  The  contest  was  directed  en- 
tirely to  the  inquiry  and  fact,  whether  the  claim  was  excessive. 
That  ground  could  not  be  abandoned,  and  another  substituted, 
dependent  upon  a  state  of  facts  arising  subsequently.  The  in- 
stitution of  the  contest  had  deprived  the  appellant,  while  he 
was  a  resident  of  the  State,  of  the  use  and  enjoyment  of  the 
property  upon  which  the  levy  was  made ;  of  the  opportunity 
of  employing  it  to  aid  in  his  acquisition  of  a  residence  elsewhere. 
The  purpose  of  the  constitution  and  statutes  conferring  the  ex- 
emption is,  to  leave  the  resident  of  the  State  in  the  free  and 
unrestrained  use  and  enjoyment  of  the  property.  And  it  is 
Vol.  lxxi. 
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not  the  right  of  a  creditor,  through  the  instrumentality  of  a 
contest,  to  deprive  him  of  the  use  of  it  in  the  acquisition  of  a 
residence  elsewhere;  and  when  the  residence  is  acquired,  to 
invoke  its  existence  to  support  a  suit  he  has  wrongfully  insti- 
tuted. 

The  charge  given  by  the  Circuit  Court  is  erroneous,  and  com- 
pels a  reversal  of  the  judgment. 

Reversed  and  remanded. 


The  State  of  Alabama  for  the  use  of 
Montgomery  County  v.  Allen. 

Contest  of  Claim  of  Exemption. 

1.  Homestead  exemption;  may  be  claimed  by  surety  in  confessed  judg- 
ment for  fine  and  costs  on  conviction  for  a  misdemeanor. — A  surety  in  a 
judgment  confessed  under  the  statute  for  the  fine  and  costs  in  a  prosecu- 
tion for  a  misdemeanor,  is  entitled  to  a  homestead  exemption  as  against  an 
execution  issued  on  such  judgment. 

2.  Confession  of  judgment  for  fine  and  costs  in  case  of  misdemeanor;  a 
civil  liability. — A  confession  of  judgment  by  sureties  for  a  defendant  in  a 
prosecution  for  a  misdemeanor  is  a  civil  proceeding  in  the  name  of  the 
State  for  the  use  of  the  county  in  which  the  crime  was  committed  and 
prosecuted,  and  imports  a  civil  liability — a  mere  promise  to  pay  money, 
evidenced  by  the  judgment  thus  confessed. 

3.  Exemption  of  State  from  operation  of  general  statute. — Exemption 
from  the  operation  of  general  statutes  is  a  State  prerogative,  and  does  not 
extend  to  counties. 

Appeal  from  City  Court  of  Montgomery. 
Tried  before  Hon.  Thomas  M.  Arrington. 
The  facts  are  sufficiently  stated  in  the  opinion. 

H,  C.  Tompkins,  for  appellant. — (1)  The  judgment  upon  which 
the  execution  was  issued  was  confessed  under  §  4454  of  Code 
of  1876.  It  is  founded  upon  the  fine  and  costs  assessed  against 
the  defendant ;  and  the  effect  of  the  action  taken  by  the  sure- 
ties is,  that  they  simply  come  in  and  make  themselves  parties 
defendant  to  the  proceedings  against  the  principal  for  the  re- 
covery of  the  line  and  costs.  Such  a  judgment  is  not,  strictly 
speaking,  a  contract ;  it  is  rather  a  proceeding  of  the  court  used 
for  the  purpose  of  enforcing  the  payment  of  a  judgment  ren- 
dered in  a  criminal  case.  It  is,  in  no  sense,  a  civil  proceeding, 
but  is  criminal  in  its  nature.  See  Com.  v.  Cohbett,  2  Yates, 
352;  Com.  v.  Comers,  8  Serg.  &  R.  151.     (2)  Upon  that  theory 
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it  has  been  held  in  Pennsylvania  by  nisi  prius  courts  of  high 
standing  that  no  exemption  could  be  claimed  against  a  judgment 
obtained  upon  a  forfeited  recognizance.  The  direct  question 
has  not  been  before  the  Supreme  Court  of  that  State,  though^ 
from  the  principles  announced  in  the  cases  cited  sujyra,  that  court 
would  undoubtedly  sustain  that  view. — Com.  v.  Dougherty,  8 
Phil.  R.  366 ;  Com.  v.  Whiteside,  1  L.  Bar,  Sept.  25,  1869. 
There  are  decisions  which  hold  that  an  exemption  may  be 
claimed  against  such  judgment,  but  they  rest  on  the  ground 
that  a  party  is  entitled  to  exemptions,  even  against  a  judgment 
for  line  and  costs,  which  is  not  the  law  in  this  State.  The  rule 
in  this  State  is,  that  the  right  of  exemptions  depends,  not  upon 
the  judgment,  but  upon  the  original  cause  of  action.  (3)  This 
was  a  judgment  in  favor  of  the  State.  Upon  this  point  the  de- 
cisions may  be  conflicting,  but  an  adherence  to  long  established 
rules  forces  that  conclusion.  (4)  The  State  is  not  included  in 
any  statute,  unless  expressly  named  therein. — Lott  v.  Brevier, 
64  Ala.  287 ;  U.  S.  v.  Hewes,  Crabbe,  307 ;  U.  S.  v.  Roar,  2 
Mas.  311;  4  Cow.  143;  1  Watts,  54;  8  Bush,  220;  54Ga.36; 
29  Gratt.  683 ;  lb.  716. 

Jno.  Gindkat  Winter,  contra. — (1)  The  judgment  was  found- 
ed on  a  contract — it  is  true,  for  the  payment  of  a  fine ;  but  the 
surety  was,  in  no  sense,  thereby  connected  with  the  crime. 
This  case  is  analogous  to  the  case  of  a  surety  on  a  promissory 
note  given  by  the  principal,  in  compromise  of  a  claim  for  dam- 
ages, growing  out  of  a  tort.  See  51  Mo.  133.  (2)  The  judg- 
ment is  not  in  favor  of  the  State ;  it  is  for  the  use  of  Montgom- 
ery county ;  and  hence,  the  county  and  not  the  State  is  the 
party  really  interested.— Code  of  1876,  §§  4458,  2891.  (3)  It 
is  true,  as  a  general  proposition,  that  general  words  in  a  statute, 
declaring  or  affecting  rights  or  interests,  do  not  include  the 
State ;  but  it  has  been  repeatedly  held  that  exemption  laws  are 
not  within  this  rule. — Hearn  v.  State,  62  Ala.  218;  State  v. 
Williford,  36  Ark.  155 ;  Com.  v.  Lay,  12  Bush  (Ky.),  286. 

STONE,  J. — Robert  Coles  was  convicted  of  carrying  a  deadly 
weapon  concealed  about  his  person,  and  a  fine  of  fifty  dollars 
was  assessed  against  him.  Thereupon  he,  together  with  John 
Allen  and  another  as  sureties,  confessed  judgment  for  the 
amount  of  the  fine,  and  the  costs  of  the  prosecution,  under 
§  4454:  of  the  Code  of  1876.  An  execution,  issued  on  said  con- 
fessed judgment,  was  levied  by  the  .sheriff  on  the  homestead  of 
said  John  Allen,  and  a  claim  of  exemption  was  interposed  un- 
der the  statute.  The  homestead  was  and  is  in  value  much  less 
than  two  thousand  dollars,  and  in  extent  much  less  than  one 
hundred  and  sixty  acres.  The  property  was  adjudged  not  to  be 
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subject  to  levy  and  sale  under  the  execution,  and  that  is  the 
sole  question  for  our  consideration. 

It  is  contended  for  appellant  that  the  exemption  claimed 
does  not  apply  to  such  a  case  as  this ;  that  the  statute  only  ex- 
empts such  property  from  levy  and  sale  under  process  for  the 
collection  of  debts  contracted,  and  that  tliis  is  not  the  case  of  a 
debt  contracted. — Code,  §  2820.  In  Bowdefi  v.  Williar)i8,  69 
Ala.  433,  we  held  that  the  statute  did  not  exempt  property 
from  liability  for  torts  or  penalties.  The  argument  here  is, 
that  the  sum  sought  to  be  collected  is  a  fine  for  a  misdemeanor, 
and  the  confessed  judgment  and  execution  thereon  are  only 
methods  of  collecting  tliat  fine.  This  may  be  true  of  the  lia- 
bility of  the  principal  in  the  confessed  judgment.  With  the 
sureties  it  is  different.  There  is  no  public  offense,  tort,  or 
wrong  imputed  to  thera.  In  becoming  Coles'  sureties,  they  in 
no  sense  became  participants  in  the  public  wrong  of  which  he 
was  convicted.  This  was  a  civil  liability — a  mere  promise  to 
pay  money,  evidenced  by  the  judgment  they  confessed.  It  was 
a  civil  proceeding,  with  all  the  attributes  of  a  civil  proceeding. 
If  it  were  not  so,  the  State  could  not  prosecute  this  appeal. 
Hearn  v.  The  State,  62  Ala.  218;  Hatch  v.  The  State,  40  Ala. 
718 ;  2  Brick  Dig.  419 ;  State  v.  PitU,  51  Mo.  133 ;  Thomp. 
on  Homestead,  386.     There  is  nothing  in  this  objection. 

It  is  objected  in  the  next  place,  that  this  is  a  claim  by  the 
State,  and  inasmuch  as  the  statute  does  not  expressly  declare 
any  exemptions  against  obligations  to  the  State,  none  can  be 
granted.  We  need  not  decide  this  question.  The  proceeding, 
although  in  the  name  of  the  State,  is  for  Montgomery  county. 
The  fine  money  does  not  go  to  the  State,  but  to  the  county. 
In  fact,  these  proceedings  are  prosecuted  in  the  name  of  tne 
State  of  Alabama  for  the  use  of  Montgomery  county.  Exemption 
from  the  operation  of  general  statutes  is  a  State  prerogative. 
It  does  not  extend  to  the  counties. — Code  of  1876,  §  4458 ; 
Miller  v.  The  State,  38  Ala.  600;  State  v.  Connor,  69  Ala.  212. 

Afl&rmed. 


Alabama    Great    Southern     Railroad 
Company  v*  McAlpine  &  Co. 

Action  against  Railroad  Company  for  Damages  to  Stock. 

1.     Injury  to  stock  by  railroad  company;  allowing  stock  to  run  at  large 
.  not  coidrihutory  negligence. — Apart  from  the  influence  of   any  special 
35 
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statute,  the  law  in  this  State  i.s,  that  it  is  not  suoh  contributory  negli- 
gence for  the  owner  of  stock  to  .suffer  them  to  nm  at  large,  as  to  prevent 
him  from  recovering  damages  for  injuries  negligently  done  to  them  by 
persons  or  corporations  owning  or  controlling  railroads. 

2.  Same;  rule  as  to  contribntory  negligence  not  changed  by  local  act  of 
February  28,  1881  (Pamph.  Acta,  'I88I-I,  p.  223).— This  rule  as  to  con- 
tributorv  negligence  in  such  cases  is  not  changed  bv  the  act  of  February 
28th,  1881  (Pamph.  Acts,  1880-1,  p.  223),  making  'it  unlawful  for  stock 
to  run  at  large  in  a  designated  territory,  subjecting  the  owner  to  dam- 
ages committed  by  such  stock  to  the  lands,  crops,  etc.,  and  declaring  the 
owner  or  manager  of  8tot;k  who  knowingly  suffers  them  to  nm  at  large 
guilty  of  a  misdemeanor. 

3.  Same;  owner  of  xtock  aUowing  them  to  run  at  large  in  violation  of 
local  statute,  not  debarred  of  right  of  recovery. — The  fact  that  the  owner 
of  .stock,  in  allowing  them  to  run  at  large,  is  guilty  of  a  violation  of  a 
local  statute,  making  it  unlawful  for  .stock  to  run  at  large  within  a  desig- 
nated territory,  does  not  preclude  him  from  recovering  damages  against 
a  railroad  company  for  injuries  done  to  the  stock  within  such  territory, 
while  at  large,  by  defendant's  train.  In  such  case  the  plaintiflPs  unlaw- 
ful act  did  not  contribute  to  the  injury,  and  he  does  not  require  any  aid 
from  it  to  establish  his  cause  of  action. 

4.  Railroad  corporations;  dt'gree  of  diligence  required. — The  law  exacts 
of  railroad  companies,  and  other  common  carriers,  in  their  u.se  of  steam- 
power,  extraordinary  diligence,  or  "  that  degree  or  diligence  which  very 
careful  and  prudent  men  take  of  their  own  affairs";  and  while  there 
are  authorities  which  confine  this  rule  of  diligence  to  the  transportation 
of  passengers,  such  is  not  the  law  in  this  State. 

5.  Same;  blowing  ivhistle  or  ringing  hell  before  reaching  station  or  pub- 
lic road. — Under  the  statute  (Code  of  1876,  6  1699,)  no  dutv  is  imposed 
on  the  engineer  in  charge  of  a  locomotive  running  on  a  railroad  to  blow 
the  whistle  or  ring  the  bell  until  the  locomotive  comes  within  one-fourth 
of  a  mile  of  a  road-crossing  or  regular  depot  or  stopping  place;  and 
hence,  a  charge,  given  at  the  request  of  a  plaintiff  in  an  action  against  a 
railroad  company  for  damages  to  stock,  which  assumes  the  existence  of 
such  duty  at  a  time  when  the  statute  does  not  require  its  observance,  is 
erroneous. 

Appeal  from  Greene  Circuit  Court, 

Tried  before  Hon.  Samuel  H.  Sproit. 

This  was  an  action  by  J.  A.  McAlpine  6c  Co.  against  the 
Alabama  Great  Southern  Raih'oad  Company,  a  corporation 
operating  a  railroad  in  this  State,  to  recover  damages  for  in- 
juries alleged  to  have  been  done  to  a  mare  and  mule,  the  prop- 
erty of  the  plaintiifs,  by  the  defendant's  locomotive  and  train 
of  cars,  through  and  by  reason  of  negligence  and  want  of  care 
of  defendant's  agents  in  the  management  and  running  of  said 
locomotive  and  train.  The  facts  bearing  upon  the  principal 
question  decided  are  sufficientl}^  stated  in  the  opinion.  The 
e\adence  introduced  on  tbe  trial  showed  that  the  mare  was 
fatally  injured,  and  the  mule  killed  at  different  times,  and  at 
different  places  on  defendant's  track,  by  being  run  against  and 
thrown  from  the  track  by  locomotives  attached  to  defendant's 
regular  passenger  trains.  The  evidence  tended  to  show  that 
the  mule  was  killed  by  a  locomotive  attached  to  a  train  going 
north-east,  about  three  hundred  and  eighty-four  yards  south- 
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west  of  Boligee,  a  regular  depot  or  station  on  defendant's  road, 
at  which  station  .or  depot  a  public  road  crossed  defendant's 
track ;  that  "  the  signal  post  at  or  near  which  the  whistle  for 
the  station  and  crossing  is  usually  blown,"  was  aliout  four  hun- 
dred and  ten  yards  further  south-west,  thus  making  "  the  sig- 
nal post"  about  seven  hundred  and  ninety-four  yards  from 
said  station  and  crossing ,  and  that  "  the  engineer,  at  the  usual 
place  for  giving  the  signal  for  the  station,  blew  one  blast  for 
the  station,  and  also,  in  connection  therewith,  three  blasts  for 
the  public  road  crossing." 

The  second  charge  given  at  the  request  of  the  plaintiff,  re- 
ferred to  in  the  opinion,  is  in  these  words:  "If  the  jury  be- 
lieve from  the  evidence  that  tlie  injury  to  the  mule  occuiTed 
about  384  yards  south  of  the  regular  depot  or  stopping  place  at 
Boligee  and  the  public  road  crossing  at  that  place,  and  that  the 
engine  or  train  which  committed  the  inj.ury  was  going  north, 
and  that  the  whistle  was  not  blown  or  bell  rung  for  200  yards 
or  more  before  the  engine  or  train  struck  the  mule,  then  such 
failure  to  blow  the  whistle,  or  ring  the  bell  within  the  space  of 
200  yards  or  more  south  of  Avhere  the  mule  was  killed,  was,  of 
itself,  negligence,  and  authorizes  the  jury  to  find  for  the  plain- 
tiffs so  far  as  the  mule  is  concerned."  To  the  giving  of  this 
charge  the  defendant  excepted. 

The  defendant  also  reserved  an  exception  to  the  refusal  of 
the  court  to  give  the  following  charge  at  its  written  request : 
"  If  the  jury  believe  from  the  evidence  that  the  defendant  was 
in  the  possession  of  the  right  of  way  where  said  mare  and  mule 
were  killed  or  injured,  and  was  running  its  train  on  its  right  of 
way,  and  that  said  stock  were  on  defendant's  track,  and  de- 
fendant used  ordinary  care  and  diligence  to  prevent  the  damage 
complained  of,  then  the  plaintiffs  can  not  recover ;  and  if  the 
evidence  satisfies  the  jury  that  the  speed  of  the  train  was 
checked  while  approaching  the  animals,  the  mere  fact  that  the 
train  was  not  stopped  does  not  tend  to  show  a  want  of  care  and 
prudence."  The  trial  resulted  in  a  verdict  and  judgment  for 
the  plaintiffs,  from  which  the  defendant  appealed.  The  charge 
given  and  the  charge  refused,  and  the  rulings  on  the  evidence 
indicated  in  the  opinion  are  among  the  errors  here  assigned. 

T,  C.  Clarke,  J.  P.  McQueen  and  Wood  &  Wood,  for 
appellant.     (No  brief  came  to  the  hands  of  the  reporter.) 

Head  &  Butler,  with  whom  was  H.  M.  Judge,  contra. 
(1)  It  is  a  well  settled  rule  of  law  that  negligence  or  unlawful 
conduct  of  the  plaintiff  does  not  excuse  the  defendant's  negli- 
gence, unless  it  was  the  immediate,  proximate  cause  of  the 
injury. — Foster  v.  Holly,    38    Ala.  76,  and  authorities  there 
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cited;  Marble  v.  Rosa,  124 Mass.  44;  O'Brien  v.  McGlinchey, 
68  Me.  552 ;  C.  <&  St.  Z.  R.  R.  Co.  v.  Wqphey,  85  lU.  370 ; 
C.  (b  St.  L.  R.  R.  Co.  V.  Murray,  82  111.  76 ;  Blanc  v.  Chesa- 
peake R.  R.  Co.,  9  W.  Ya.  252 ;  Bai/l(yr  v.  B.  (&  O.  R.  R.  Co., 
9  W.  Va.  270 ;  Tanner  v.  L.  &  N.  R.  R.  Co.,  60  Ala.  621. 
An  examination  of  the  Kew  York,  Pennsylvania,  Kansas  and 
Kentucky  cases,  which  appear  to  be  opposed  to  the  appellees' 
position  in  this  case,  will  show  that  they  ignore  the  principle 
that  the  plaintiff's  negligence  must  be  the  proximate  cause  of 
the  injury.— See  Clark  v.  R.  R.  Co.,  11  Barb.  112 ;  R.  R.  Co. 
V.  Rehracm,  49  Pa.  St.  101 ;  14  B.  Mon.  75.  (2)  It  is  con- 
tended that,  because  it  is  unlawful  for  stock  to  run  at  large,  the 
violation  of  this  law,  in  every  case  of  injury  to  stock,  is  the 
proxhnate  cause  of  the  injury,  and  excuses  the  negligence  of 
the  party  committing  the  injury.  This  question  was  before 
this  court  in  J(mes  v.  Alahama  Great  So.  R.  R.  Co.,  at  De- 
cember term,  1880  [not  reported],  under  the  act  found  in 
Pamph,  Acts,  1871-2,  p.  379.  Under  that  act  it  was  unlawful 
for  stock  to  run  at  large,  yet  this  court  held  that  the  act  had  no 
reference  to  the  Kability  of  railroad  companies  for  negligence. 

(3)  Our  statutory  system  was  intended  to  guard  stringently  the 
interests  of  property  holders  along  the  lines  of  railroads,  and  to 
protect  their  property  from  injury  by  railroads. — Code,  1876, 
§§  1700,  1712.  The  special  act  in  question  was  manifestly 
designed  for  the  particular  benefit  and  convenience  of  agricul- 
turists, not  mentioning  railroads.  It  was  not  intended  that 
this  act  should  engraft  an  exception  upon  the  general  law  as  to 
the    liability   of    railroad   companies   for  injuries    to    stock. 

(4)  The  charge  given  was  in  accordance  with  the  statute. 
Code,  1876,  §§  1699,  1700;  M.  cfe  C.  R.  R.  Co.  v.  WiUiams, 
53  Ala.,  p.  599. 

SOMERYILLE,  J. — This  action  is  one  for  damages,  for  the 
alleged  negligent  injuring  of  certain  stock  by  the  servants  of 
the  defendant  railroad  company.  The  stock — a  mule  and  a 
horse — were  running  at  large  within  that  portion  of  Greene 
county  which  is  included  in  the  provisions  of  the  act  of  Feb- 
ruary 28,  1881,  entitled  "  An  Act  to  prevent  the  running  at 
large  of  stock  in  certain  portions  of  Greene  county."  This 
act  declares  it  "  v/rdawful  for  stock  of  any  kind  or  description 
whatever  to  run  at  large"  within  a  designated  part  of  the 
county,  and  makes  the  owner  liable  to  the  party  injured  for 
any  damages  committed  by  said  stock  to  any  lands,  crops,  fruit 
trees,  shrubbery,  or  other  property"  within  the  specified  dis- 
trict. The  owner,  or  manager  of  any  stock,  who  knowingly 
suffers  it  to  run  at  large,  is,  furthermore,  declared  guilty  of  a 
misdemeanor. 
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The  principal  question  for  decision  is,  whether  a  plaintiff, 
who  suffers  his  stock  to  run  at  large  within  the  prohibition  of 
this  act,  is  debarred  from  recovering  damages  for  its  negligent 
injury. 

Apart  from  the  influence  of  this  special  act,  the  law  is  un- 
questioned, that  it  is  not  such  c&atrihutory  negligence,  in  this 
State,  for  the  owner  of  stock  to  suffer  it  to  run  at  large,  as  to 
prevent  him  from  recovering  for  any  damage  negligently  done 
to  it  by  persons  or  corporations,  owning  or  controlling  railroads. 
Section  1712  of  the  present  Code  (1876)  expressly  de- 
clares that,  in  such  cases,  "  permitting  live  stock  or  cattle  of 
any  kind  to  run  at  large  shall  not  be  considered  as  contributing 
to  such  killing  or  injury."  This  would  no  doubt  be  the  law 
without  the  statute,  upon  the  ground  that  the  negligence  of  the 
owner  in  such  cases  is  rather  the  remote  than  the  proximate 
cause  of  the  injury,  and  can  not,  therefore,  be  regarded  as  con- 
tributory negligence. — South  <&  North  R.  R.  Co.  v.  Williams, 
65  Ala.  74;  Gothard  v.  The  Ala.  G.  S.  R.  R.  Co.,  67  Ala.  114. 

Does  the  special  act  above  cited  operate  to  change  this  prin- 
ciple ?  This  question,  in  our  opinion,  is  settled  in  the  negative 
by  the  case  of  Jo7ies  v.  The  Ala.  G.  S.  R.  R.  Co.,  decided  at 
the  December  terra,  1880  [not  reported],  in  which  we  construed 
a  similar  act,  approved  February  14,  1872  (Acts  1871-72, 
p.  379),  holding  that  it  was  "confined  to  the  protection  of 
growing  crops,  and  had  no  reference  to  the  liability  of  railroad 
companies."  We  see  no  reason  for  departing  from  the 
doctrine  of  this  decision,  believing,  as  we  do,  that  the  cases  to 
which  we  are  cited  by  appellant's  counsel,  in  support  of  the 
opposite  view,  are  unsound  in  their  reasoning,  as  well  as  re- 
pugnant to  the  rule  of  contributory  negligence  declared  in  such 
cases  by  our  statute. 

It  is  insisted  that  the  plaintiff  was  guilty  of  an  unlawful  act 
in  suffering  his  stock  to  run  at  large,  and  that  this  debars  his 
right  of  recovery.  The  rule,  however,  is,  that  "to  deprive  a 
party  of  redress  because  of  his  own  illegal  conduct,  the  ille- 
gality must  have  contributed  to  the  hijury.'''' — Cooley  on  Torts, 
165.  The  fact  of  illegality  here  renders  the  act  of  permitting 
the  stock  to  run  at  large  neither  more  nor  less  contributory  to 
the  injury,  or  proximate  as  a  cause  of  it. — Wharton  on  Neg. 
§§  995,  331.  The  relation  of  the  act  to  the  injury  complained 
of  would  be  precisely  the  same,  whether  it  was  legal  or  illegal. 
It  would  have  no  more  tendency  to  produce  the  injury  in  the 
one  case  than  in  the  other.  This  is  the  better  and  sounder  rule 
recognized  in  the  case  of  injuries  or  accidents  happening  in 
the  violation  of  Sunday  laws. — Sherman  on  Neg.,  §  39 ;  Whart. 
on  Neg.,  §  331 ;  Platz  v.  City  of  Cohoes,  42  Amer.  Rep.  286. 
"  The  same  natural  causes,"  as  observed  by  a  learned   court. 
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"  would  have  produced  the  same  results  on  any  other  day,  and 
the  time  of  the  accident  or  injurj',  as  that  it  was  on  Sunday,  i& 
wholly  immaterial  so  far  as  the  cause  of  it,  or  the  question  of 
contributory  negligence  is  concerned." — Sutton  v.   Wauwatoaay 

29  Wis.  21 ;  Mohney  v.  Cook,  26  Penn.  St.  342 ;  Woodman 
V.  Hiihbard,  25  N.  H.  67 ;  Philadelphia,  cfec,  B.  R.  Co.  v. 
Tmohoat  Co.,  23  How.  (U.  S.)  209.  "  The  fact  that  a  party 
injured,"  says  Mr.  Cooley  in  his  works  on  Torts,  "  was  at  the 
time  violating  the  law,  does  not  put  him  out  of  the  protection 
of  the  law ;  he  is  never  put  by  the  law  at  the  mercy  of  others.'^ 
Cooley  on  Torts,  157. 

The  precise  (^u^stion  under  consideration  has  been  decided, 
in  accordance  with  the  foregoing  views,  several  times  by  the 
Supreme  Court  of  Illinois. — C.  db  St.  L.  Railroad  Co.  v. 
Wooslsy,  85  111.  370 ;  Evnng  v.  C.  cfe  A.  R.  Railroad  Co.,  72 
111.  25,  and  cases  cited. 

It  is  clear  that,  in  all  such  cases,  the  plaintiff  requires  no  aid 
from  the  illegal  part  of  the  transaction  in  order  to  establish 
his  cause  of  action,  and  this  is  the  test  of  recovery,  both  in 
actions  ex  delicto  and  ex  contractu. — Holt  v.  Green,  73  Penn. 
St.  198 ;  S.  C  13  Amer.  Rep.  737.  He  is  debarred  from  re- 
covery only  when  he  can  not  prove  his  cause  without  being 
"  obliged  to  lay  the  foundation  of  his  action  in  his  own  violation 
of  the  law." —  Way  v.  Foster,  1  Allen,  408 ;  Gunter  v.  Lechey, 

30  Ala.  591. 

Under  these  views  there  was  no  error  in  the  action  of  the 
court  excluding  the  act  of  February  28,  1881,  under  consider- 
ation, from  being  given  in  evidence  to  the  jury,  or  in  the 
rulings  of  the  court  touching  its  relevancy  to  the  case. 

The  rule  has  been  frequently  declared  by  this  court,  in  ac- 
cordance with  the  generally  recognized  doctrine,  that  the  law 
exacts  of  railroad  companies,  and  other  common  carriers,  in 
their  use  of  steam  power,  extraordinary  diligence,  or  "  that  de- 
gree of  diligence  which  very  careful  and  pradent  men  take  of 
their  own  affairs." — M.  cfc  M.  Railway  Co.  v.  Rlakely,  59  Ala. 
471 ;  Cook  V.  C.  R.  R.  Co.,  67  Ala.  533 ;  Tanner  v.  L.  &  N.  R. 
R.  Co.,  60  Ala.  621 ;  Grey's  ExW  v.  MobiU  Trade  Co.,  55  Ala. 
387.  There  was  no  error  in  refusing  the  charge,  requested  by  the 
defendant,  exculpating  the  company  from  liability  on  the  con- 
dition of  having  used  only  ordinary  care  and  diligence.  There 
are  authorities  which  confine  this  rule  of  diligence  to  the 
transportation  of  passengers,  but  such  is  not  the  law  in  this 
State. 

The  court  erred,  however,  in  giving  charge  numbered  two 

requested  by  the  plaintiff.     The  statute  (Code,  §  1699,)  requires 

the  engineer,  in  control  of  a  locomotive,  "  to  blow  the  whistle 

or  ring  the  bell,  at  least  one-fourth  of  a  mile  before  reaching 
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any  public  road  crossing,  or  any  regular  depot  or  stopping 
place,  and  to  "continue  to  blow  such  whistle  or  ring  such  bell,^ 
at  intervals,"  until  he  passes  such  road  crossing,  or  reaches  such 
depot  or  stopping  place. — Code,  1876,  §  1699.  It  is  plain  that 
no  duty  is  imposed  on  the  engineer  to  blow  the  whistle  or  ring 
the  bell  at  all,  until  the  locomotive  comes  within  one-fourth  of 
a  mile,  which  we  judicially  know  to  be  four  hundred  and  forty 
yards,  of  the  road-crossing  or  the  depot,  as  the  case  may  be. 
Any  conformity  to  the  statutory  requirement,  prior  to  this 
time,  is  entirely  optional,  and  not  peremptory.  The  vice  of 
the  charge  in  question  is,  that  it  assumes  the  existence  of  the 
duty  at  a  time  when  the  statute  does  not  requii-e  its  observance. 
The  judgment  of  the  Circuit  Court  must  be  reversed  and 
the  cause  remanded. 


Rice  &  Wilson  i\  Jones  &  Bro. 

Assumpsit  for  Money  had  and  received  for  Plaintiff^ s   Use. 

1.  Money ;  title  to,  passes  hy  delivery. — Money  and  bank-notes  current 
as  money  pass  from  hand  to  hand  by  delivery,  possession  of  itself  being 
sufficient  evidence  of  title,  upon  the  faith  of  which  all  persons  dealing 
fairly  may  safely  receive  them. 

2.  When  money,  the  proceeds  of  the  sale  of  mortgaged  chattels,  can  not 
he  recovered  by  transferee  of  mortgage  against  party  receiving  it  from  mort- 
gagee.— R.  having  executed  a  mortgage  to  M.  &  T.  upon  a  crop  to  be 
grown  by  him  on  a  designated  place,  to  secure  advances  obtained  by  him 
from  them,  M.  &  T.,  after  having  the  mortgage  dulj^  recorded,  transferred 
and  assigned  it  to  R.  &  W.  After  the  assignment,  and  without  notice 
thereof,  R.  delivered  two  bales  of  the  crop  conveyed  by  the  mortgage  to 
M.  &  T.,  and  M.  shipped  it  in  his  own  name  to  warehousemen  in  the  city 
of  Montgomery  for  sale.  The  cotton  having  been  sold,  M.  purchased  of 
J.  &  Bro.,  merchants  in  said  city,  a  bill  of  goods,  giving  them  in  payment 
an  order  on  the  warehousemen  for  $134.73,  expressing  that  it  was  the 
proceeds  of  three  bales  of  cotton.  This  order  was  paid,  on  presentation, 
to  J.  &  Bro.,  $98.20  thereof  being  proceeds  of  the  sale  of  the  two  bales  of 
cotton  which  R.  had  delivered  to  M.  &  T. ;  J.  &  Bro.  having  at  the  time 
no  notice  that  the  cotton  did  not  belong  to  M.,  or  of  the  manner  in  which 
he  obtained  it,  or  of  the  assignment  of  the  mortgage.  Held,  in  an  action 
of  assumpsit  brought  by  R.  &  W.  against  J.  &  Bro.  to  recover  the  pro- 
ceeds of  the  sale  of  the  two  bales  of  cotton  paid  to  them  by  the  ware- 
housemen, that  the  defendants  had  the  right  to  presume  that  the  money 
paid  to  them  belonged  to  M.,  and,  having  received  it  without  knowledge, 
in  good  faith,  and  upon  a  valuable  consideration,  they  were  entitled  to 
retain  it;  and  that  the  plaintiffs  could  not  recover. 

Appeal  from  Montgomery  Circuit  Court. 

Tried  before  Hon.  John  P.  HinsBAKD. 

The  facts  are  sufficiently  stated  in  the  opinion. 
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E.  P.  MoRRissETT,  for  appellant. — (1)  While  a  mortgage  on 
an  unplanted  crop  is  a  mere  execntorv  contract,  the  cotton  hav- 
ing been  delivered  in  part  execution  thereof,  the  mortgagees 
were  thereby  clothed  with  the  legal  title. — Stem  v.  Simpson, 
62  Ala.  194 ;  Abraham  v.  Carter,  53  Ala.  8.  (2)  By  the  as- 
signment of  the  mortgage  the  appellants  were  vested  with  the 
mortgagees'  right,  title  and  interest  in  the  crops  covered  thereby. 
Buetl  V.  Underwood,  65  Ala.  285  ;  Jones  on  Chat.  Mort.  §  505. 
(3)  The  delivery  of  the  cotton  to  the  mortgagees  was,  in  legal 
effect,  a  delivery  to  the  transferees,  and  the  legal  title  thus  per- 
fected passed  to  them. — 61  Ala.  114;  Benj.  on  Sales,  (3d  Am. 
Ed.)  §§  81,  83.  (4)  The  mortgagees  being  estopped  from  claim- 
ing the  cotton  by  their  transfer,  are  not  the  appellees,  who  claim 
under  them,  also  estopped?— 19  Ala.  430;  21  Ala.  91.  They 
could  only  take  such  title  as  Matthews  had  at  the  time  he  gave 
the  order;  and  he  then  having  no  title,  they  acquired  none. 
Zyde  V.  Taylor,  17  Ala.  274.  (4)  The  appellees  were  not  bona 
jlde  purchasers.  There  can  not  be  a  bona  jide  purchase  of 
property  from  one,  when  the  legal  titU  to  such  property  is  out- 
standing in  another. — 17  Ala.  274;  Benj.  on  Sales  (3  Am.  Ed.), 
§  6  ;  11  Wendell,  80 ;  The  Idaho,  3  Otto,  575 ;  Story  on  Sales, 
§  201.  (6)  "The  appellants  are  bona  fide  purchasers,  and  the 
legal  title  being  in  them,  how  can  they  be  deprived  of  their 
property  by  the  wrongful  conduct  of  Matthews,  or  by  any  one 
else,  except  by  dne  course  of  law?" — Dec.  of  Rights,  §  7;  Su7n- 
ner  v.  Woods,  67  Ala.  139 ;  Wilbmrn  v.  McCalley,  63  Ala.  436 ; 
Blachnan  v.  L.  D.  &  Co.,  63  Ala.  549 ;  58  Ala.  176 ;  67  Ala. 
109.  (7)  The  order  was  not  negotiable  paper,  because  it  was 
limited  to  payment  out  of  a  particular  fund. — Dan.  on  ^eg.  In. 
§50;  43  N.  H.  129,  and  authorities  there  cited ;  Chitty  on  Bills, 
p.  158;  Jenny  v.  HenrU,  Lord  Raym,  1361. 

Sayre  &  Graves,  contra. — (1)  The  note  secured  by  the  mort- 
gage was  not  negotiable,  and  the  mortgagor,  without  notice  of 
the  transfer,  had  a  right  to  pay  to  the  mortgagees,  althoiigh  the 
mortgagees  did  not  have  possession  of  the  mortgage. — Hart  v. 
Freeman,  42  Ala.  567.  Payment  to  the  mortgagees  under  such 
circumstances  operated  an  extinguishment  of  the  mortgage; 
and  after  such  payment  it  was  no  security  in  the  hands  of  the 
transferee. — Jones  on  Chat.  Mort.  §  646.  (2)  After  delivering 
to  the  mortgagees  in  satisfaction  of  the  debt,  the  mortgagees 
could  give  a  good  title  to  an  innocent  purchaser ;  and  the  mort- 
gagees could  buy  propertv  or  pay  debts  therewith,  if  dealing 
with  an  innocent  party. — Jones  on  Chat.  Mort.  §  464.  (3)  Par- 
ties are  not  held  responsible  as  trustees,  unless  knowledge  is 
carried  home  to  them  of  the  trust,  and  that  they  are  receiving 
trust  funds.  (4)  The  recorded  mortgage  gave  notice  that  the 
Vol.  lxxi. 
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mortgagor  could  not  dispose  of  the  mortgaged  property ;  but  it 
also  gave  notice  th^t  the  mortgagees  could.  (5)  Free  trade  in 
money  is  the  law  of  trade.  When  it  ceases  to  pass  freely,  from 
hand  to  hand,  except  to  those  having  notice  of  a  superior  right, 
when  it  is  required  to  trace  the  title  to  money  used  in  trade, 
the  wheels  of  commerce  will  stop,  and  the  daily  avocations  of 
life  will  cease.  As  soon,  therefore,  as  tlie  money,  the  proceeds 
of  the  cotton,  passed  into  the  hands  of  the  appellees,  who  were 
innocent  parties,  it  became  absolved  from  all  demands  against  it. 

BE.ICKELL,  C.  J. — The  facts  of  this  case,  as  shown  by  the 
bill  of  exceptions,  are,  that  on  the  8th  day  of  February,  1880, 
Charles  H,  Robinson,  to  obtain  advances  to  enable  him  to  make 
a  crop,  executed  a  mortgage  to  Matthews  &  Tobias  upon  >his 
entire  crop  to  be  grown  that  year  on  a  plantation  known  as  the 
"Merriwether  place,"  to  secure  the  payment  of  his  promissory 
note  for  two  hundred  dollars,  which  is  embodied  in  the  mort- 
gage. On  the  3d  day  of  March,  1880,  the  mortgage  was  re- 
corded in  the  proper  office ;  and  on  the  17th  of  June,  1880,  by 
writing  thereon  endorsed,  Matthews  &  Tobias  transferred  it  to 
the  appellants.  Rice  &  "Wilson.  In  October,  1880,  Robinson, 
not  having  notice  of  the  assignment,  in  part  payment  of  the 
mortgage  debt,  delivered  to  Matthews  &  Tobias  two  bales  of 
the  cotton  grown  by  him,  and  Matthews  shipped  it  in  his  own 
name  to  Marks  &  Fitzpatrick,  warehousemen  in  the  city  of 
Montgomery,  for  sale.  The  cotton  having  been  sold,  on  the 
22d  day  of  October,  1880,  Matthews  purchased  of  the  appel- 
lees, Jones  &  Brother,  merchants  in  the  city  of  Montgomery,  a 
bill  of  goods,  giving  them  in  payment  an  order  on  S.  C.  Marks, 
of  the  firm  of  Marks  &  Fitzpatrick,  for  one  hundred  and  thirty- 
four  dollars  and  seventy-three  cents,  expressing  that  it  was  pro- 
ceeds of  three  bales  of  cotton.  This  order  on  presentation  was 
paid  to  the  appellees ;  ninety-eight  dollars  and  twenty  cents  be- 
ing proceeds  of  the  sale  of  two  bales  of  cotton,  which  Robin- 
son had  delivered  to  Matthews  &  Tobias.  The  appellees  had 
no  notice  that  the  cotton  did  not  belong  to  Matthews,  nor  of 
the  manner  in  which  he  obtained  it,  nor  of  the  assignment  to 
the  appellants  of  the  mortgage  of  Robinson.  The  present  ac- 
tion is  brought  by  the  appellants  to  recover  of  the  appellees  the 
proceeds  of  the  sale  of  the  two  bales  of  cotton,  paid  to  them 
by  Marks  &  Fitzpatrick.  The  Circuit  Court  refused  to  instruct 
the  jury,  on  request  of  the  appellants,  in  substance  and  effect, 
that  upon  this  state  of  facts  they  were  entitled  to  recover ;  but, 
on  the  request  of  the  appellees,  instructed  them,  that  if  they 
believed  the  evidence,  they  must  find  for  the  appellees.  These 
rulings  form  the  matter  of  the  assignment  of  errors. 

Conceding  to  the  appellants  the  proposition  upon  which  they 
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insist,  that  the  legal  title  to  the  cotton  enured  to  them  upon  its 
delivery  to  Matthews  &  Tobias,  and  that  for  its  subsequent  con- 
version they  could  maintain  trover  against  thfem,  or  waiving  the 
tort,  assummit  for  money  liad  and  received,  recovering  the 
price  for  wnich  they  sold  the  cotton,  does  not  meet  the  question 
now  involved.  Upon  the  strength  of  the  legal  title,  if  it  enured 
to  them  as  claimed,  there  could  be  a  recovery  of  the  cotton,  or, 
from  a  tortfeasor,  of  the  proceeds  of  its  sale,  if  he  sold  for 
money  or  its  equivalent.  The  legal  title  can  not,  however,  en- 
able the  appellants  to  pursue  money,  the  proceeds  of  the  sale 
of  the  cotton,  which  was  in  the  usual  course  of  business  passed 
into  the  hands  of  an  innocent  holder,  upon  a  valuable  consid- 
eration.— Burnett  V.  (rusiafs,  54  Iowa,  86;  Jones  on  Chat. 
Mort.  §  464.  Money,  or  bank-notes  current  as  money,  pass 
from  hand  to  hand  by  delivery,  possession  of  itself  being  suffi- 
cent  evidence  of  title,  upon  the  faith  of  which  all  persons  deal- 
ing fairly  may  safely  receive  them.  In  the  leading  case  of 
Miller  v.  Baoe,  1  Burr.  452  (1  Smith  Lead.  Cases  (7  Am.  Ed.), 
808),  the  principle  was  settled  by  Lord  Mansfield.  A  bank-note 
had  been  stolen  from  the  mail,  and  was  tak^n  for  value  by  the 
plaintiff  in  the  usual  course  of  business.  Upon  its  presentm^t 
to  the  bank  for  payment,  it  was  taken  and  retained  by  the  de- 
fendant, as  clerk  in  the  bank,  having  notice  of  the  robbery,  and 
the  bank  having  been  indemnified  by  the  real  owner  to  stop 
the  payment  of  the  note.  The  plaintiff  was  held  entitled  to 
recover,  because  money  or  bank-notes  pass  upon  the  faith  of 
possession,  and  that  it  is  necessary  for  the  purposes  of  com- 
merce, that  their  currency  should  be  established  and  secured. 
Any  other  principle  would  embarrass  and  render  insecure  the 
daily  transaction  of  business.  If  the  defendants  had  known  of 
the  claim  of  plaintiffs  to  the  cotton,  and  that  the  money  they 
were  receiving  was  the  proceeds  of  its  sale,  a  different  question 
would  be  presented.  But  not  having  such  knowledge,  they  had 
the  right  to  presume  the  money  paid  to  them  was  the  money 
of  Matthews,  the  drawer  of  the  check,  and  having  received  it 
in  good  faith,  upon  a  valuable  consideration,  they  are  entitled 
to  retain  it. 
Affirmed. 
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Thornton  v.  Williams. 

Trover. 

1.  Stattite  of  fraiuh;-  when  parol  agreement  not  wUhin. — W.  &  B.  made 
a  written  contract  for  the  cultivation  of  a  piece  of  land,  by  which  W.  was 
to  furnish  the  land  and  team,  and  B.  the  labor,  the  crop  to  be  divided 
between  them.  Afterwards  B.  became  indebted  to  T.  for  advances,  for 
which  he  executed  his  note  in  the  form  prescribed  by  the  statute  (Code, 
1876,  §  3286).  Before  the  crop  was  gathered,  it  was  abandoned  by  B., 
and  gathered  by  T.  and  stored  in  a  house  on  W.'s  premises,  from  which 
it  was  afterwards  removed  and  used  by  T.  Held,  in  trover  by  W.  against 
T.  for  a  conversion  of  the  crops, 

(rt)  That  a  parol  agreement  made  between  W.  and  T.  after  B.  had 
abandoned  the  crop,  that  T.  should  have  the  crop  gathered,  and  after 
paying  his  own  claim,  should  pay  over  the  balance  of  the  proceeds  of  the 
crop  to  W.  was  not  void  under  the  statute  of  frauds  as  a  promise  by  W. 
to  answer  for  the  debt  of  B. 

(h)  That  even  if  the  agreement  could  be  construed  to  be  such  a  prom- 
ise, there  was  a  new  and  valuable  (consideration  therefor,  which  withdrew 
it  from  the  influence  of  the  statute  of  frauds. 

Appeal  from  Barbour  Circuit  Court. 

Tried  before  Hon.  H.  D.  Clayton. 

The  facts  are  sufficiently  stated  in  the  opinion. 

G.  L.  Comer,  for  appellant. 

PuGH  &  Merrill,  cmitra. 

(No  briefs  came  to  the  hands  of  the  reporter.) 

STO!NE,  J. — This  is  an  action  of  trover  for  the  conversion 
by  the  appellant,  Thornton,  of  seed  cotton,  alleged  to  be  the 
property  of  the  appellee,  Williams.  The  facts  may  be  briefly 
stated  as  follows:  In  March,  1881,  the  appellee,  Williams,  and 
one  Bird  entered  into  a  written  contract  for  the  cultivation  of  a 
piece  of  land.  The  appellee  was  to  furnish  the  land  and  team, 
and  Bird  the  labor;  the  crop  to  be  divided  in  unequal  shares 
between  them.  Subsequently  Bird,  became  indebted  to  appel- 
lant, Thornton,  for  advances,  for  which  he  executed  his  note  in 
the  form  prescribed  by  the  statute. — Code,  3286.  Before  the 
crop  was  gathered,  it  was  abandoned  by  Bird,  and  it  was  gath- 
ered by  the  appellant  and  stored  in  a  house  upon  appellee's 
premises  and  near  his  dwelling.     It  was  afterwards  removed 
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by  the  appellant  from  said  house  and  used  by  him ;  and  this 
suit  is  brought  by  the  appellee  for  its  conversion. 

Upon  the  trial  the  appellant  offered  to  prove  that,  after  the 
abandonment  of  the  crop  by  Bird,  appellee  entered  into  an  oral 
agreement  with  appellant,  that  appellant  should  have  the  crop 
gathered,  and,  after  paying  his  own  claim,  should  pay  over  the 
remainder  to  appellee ;  and  he  also  offered  to  prove  that,  in 
pursuance  of  the  agreement,  he  did  have  the  crop  gathered,  and 
that  it  was  insufficient  to  pay  his  claim,  and  the  cotton  now  sued 
for  is  that  gathered  by  him  in  pursuance  of  this  agreement. 
The  court,  upon  the  objection  of  the  appellee,  refusea  to  allow 
the  evidence  to  be  introduced,  upon  the  ground  that  this  agree- 
ment was  a  promise  to  answer  for  the  debt  of  another,  and,  not 
being  in  writing,  was  void  under  the  statute  of  frauds.  The 
sole  question  raised  by  the  record  is,  whether  this  agreement  is 
a  "promise  to  answer  for  the  debt,  default,  or  miscarriage  of 
another,"  within  the  meaning  of  §2121,  of  the  Code  of  1876. 

We  are  of  opinion  the  Circuit  Court  erred  in  excluding  the 
evidence.  The  agreement  imposed  no  liability  whatever  upon 
the  appellee  to  answer  for  the  debt  of  Bird  to  the  appellant. 
Its  effect  was  simply  to  allow  the  lien  of  the  appellant  for  ad- 
vances to  take  precedence  of  that  of  the  appellee,  for  the  pur- 
pose, and  upon  the  condition  that  he  should  have  it  gathered 
and  prevent  its  destruction  and  loss  to  both.  But,  even  if  the 
agreement  offered  in  evidence  could  be  construed  to  be  a  prom- 
ise by  the  appellee  to  pay  the  debt  of  Bird  to  the  appellant, 
there  was  a  new  and  valuable  consideration  for  the  promise, 
which  would  take  it  from  under  the  influence  of  the  statute  of 
frauds.  "  The  promise  of  one  person  to  pay  the  debt  of  an- 
other, made  upon  a  new  and  valuable  consideration,  beneficial 
to  the  promisor,  is  not  within  the  statute  of  frauds." — Mason 
V.  Hall,  30  Ala.  599;  Zooke  v.  JSumjphries,  60  Ala.  117;  Dttiv- 
bar  V.  Smith,  m  Ala.  490. 

For  this  error  the  judgment  of  the  Circuit  Court  must  be  re- 
versed, and  the  cause  remanded. 


Kitchell,  Adm'r,  v.  Jackson. 

BUI  in  Eqxdty  to  set  aside  Deed  to  Lands  as  Fraudulent  and 
*  Void. 

1.     Conveyance  of  lands  void  for  actual  fraud;  grantee  char'geable  with 
rents. — In  cases  of  actual  fraud  a  fraudulent  grantee  must  be  considered 
Vol.  lxxi. 
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as  a  trustee  of  the  rents  and  profits,  as  well  as  of  the  corpus,  of  the  prop- 
erty conveyed,  antl  as  holding  them  in  the  right,  and  for  the  benefit  of 
attacking  creditors ;  and  hence,  where  a  conveyance  of  land  has  been 
declared  void  for  actual  fraud,  on  bill  filed  by  creditors  of  the  grantor, 
the  grantee  is  chargeable  with  rents.  (Marshall  v.  Groom,  60  Ala.  121, 
overruled  on  this  point.) 

2.  Same  ;  from  what  time  rents  to  he  estimated. — But  the  rents  or  profits 
in  such  case  should  only  be  allowed  from  the  service  of  the  summons  on ' 
the  grantee,  as  that,  strictly  speaking,  is  the  true  time  of  the  demand  on 
him  therefor. 

3.  Costs  in  chancery ;  taxing  of,  discretionary. — In  equity  the  taxing 
of  costs  is  a  matter  within  the  wise  and  just  discretion  of  the  chancellor, 
and  is  not  revisable  in  this  court. 

Appeal  from  Marengo  Chancery  Court. 

Heard  before  Hon.  Thomas  Cobbs. 

This  cause  was  before  this  court  at  the  December  Term,  1879, 
and  is  reported  under  the  title  of  Thames  &  Co.  v.  ReivtherDs 
Adrri'r.  See  63  Ala.  561.  The  proceedings  were  commenced 
on  16th  May,  1872,  by  bill  tiled  by  Frank  N.  Kitchell,  as  the 
administrator  de  bonis  nmi  of  the  estate  of  James  M.  Rembert, 
deceased,  a  judgment  creditor  of  D.  Brooks  Jackson,  against 
said  Jackson  and  Lucius  Kelly,  to  have  set  aside,  as  fraudulent 
and  void,  a  deed  executed  by  Jackson  on  8th  March,  1869,  con- 
veying to  Kelly  real  and  personal  property.  On  10th  February, 
1874,  Mrs.  P.  G-.  Jackson,  the  wife  of  D.  Brooks  Jackson,  the 
Planters  and  Merchants'  Insurance  Co.,  a  corporation,  and  C.  E. 
Thames  &  Co.  were,  by  amendment,  made  parties  defendant 
to  the  bill,  as  claiming  some  interest  in  the  property  conveyed 
by  the  deed  sought  to  be  set  aside.  Shortly  after  the  execution 
of  the  deed  to  Kelly,  he  conveyed  a  portion  of  the  land,  thereby 
conveyed  to  him,  to  Mrs.  Jackson.  This  land  is  known  in  the 
proceedings  as  the  "Home  place,"  and  the  remainder  of  the  lands 
conveyed  to  Kelly,  as  the  "  Kelly  place."  Prior  to  the  filing  of 
the  bill,  Kelly  mortgaged  the  "  Kelly  place,"  and  Jackson  and 
wife  mortgaged  the  "  Home  place,"  to  C.  E.  Thames  <fe  Co. ; 
and  these  mortgages  were  transferred  and  assigned  to  the  Plan- 
ters &  Merchants'  Lis.  Co.  by  C.  E.  Thames  &  Co.  D.  B. 
Jackson  was  liable  on  the  debts  secured  by  both  of  these  mort- 
gages. On  former  appeal,  this  court  decided,  in  substance,  that 
the  deed  to  Kelly  was  fraudulent  in  fact ;  that  Thames  &  Co. 
were  entitled  to  protection,  as  to  the  "  Kelly  place,"  as  honafide 
purchasers  to  the  extent  of  their  mortgage  debt ;  but  that  the 
mortgage  by  Jackson  and  wife  was  void,  the  deed  from  Kelly 
to  Mrs.  Jackson  ^having  created  in  her  a  statutory  separate  es- 
tate ;  and, therefore,  that  the  "Home  place"  should  be  con- 
demned to  sale  for  the  payment  of  complainant's  demand.  The 
insurance  company  obtained  possession  of  both  places  on  Ist 
January,  1874,  under  said  mortgages ;  and  it  received  as  rent  of 
the  "Home  place"  from  1874  to  1880,  both  inclusive,  "less 
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taxes,  improvements  and  expenses  allowed  it,  and  including  in- 
terest to  April  Ist,  1882,"  the  date  of  the  reference  before  the 
register,  $948.15,  From  Ist  January,  1881,  the  complainant 
received  the  rents  of  said  place. 

After  the  cause  was  remanded,  a  decree  was  entered,  settling 
the  equities  of  the  respective  parties  in  accordance  with  the 
opinion  of  this  court  on  the  former  appeal,  so  far  as  they  were 
then  passed  on  ;  and  decreeing  further,  that  the  insurance  com- 
pany was  entitled  to  the  $948.15,  rents  collected  from  the 
"  Home  place  "  above  mentioned.  The  Chancery  Court  also 
decreed  two-thirds  of  the  costs  of  this  suit,  "including  the 
costs  determined  by  the  Supreme  Court,"  against  the  complain- 
ant, and  the  balance  against  the  insurance  company.  It  was 
shown  before  the  register,  and  by  him  reported  to  the  court  in 
pursuance  of  the  decree  of  reference,  that  the  value  of  the 
*'  Kelly  place  "  was  $2,500,  and  that  the  value  of  the  "  Home 
place"  was  $750. 

The  decree  of  the  Chancery  Court  touching  the  rents  of  the 
"  Home  place  "  and  the  costs,  is  here  assigned  as  error. 

W.  A.  GuNTEK,  for  appellant.--(l)  "The  rents  of  the  "  Home 
place  "  should  have  been  decreed  to  the  complainant.  Rents 
appertain  and  belong  to  the  corpus,  and  it  is  all  a  trust  property, 
in  the  hands  of  the  fraudulent  grantee,  and  his  assigns  with 
notice,  for  the  impeaching  creditors.  The  defendants  lose  noth- 
ing by  being  made  to  account ;  and  fraud  would  be  encouraged, 
if  they  were  allowed  to  retain  the  rents  in  such  cases.  It  is 
certainly  no  argument  against  this  claim  in  a  court  of  equity, 
that  at  law  the  complainant  could  not  have  recovered  the  rents. 
When  the  creditor  moves  against  the  grantee  in  a  court  of 
equity,  a  court  for  the  administration  of  trusts,  and  furnished 
with  all  the  appliances  for  taking  accounts,  and  the  boast  of 
which  is,  that  it  is  its  duty  and  pleasure  to  do  complete  equity, 
and  to  extinguish  every  spark  of.  litigation,  it  is  impossible 
to  ligure  it  out  that  the  creditor  is  not  entitled  to  the  rents 
a7id  profits  received  by  a  fraudulent.grantee,  and  his  assignee 
with  Xio\AQ,Q^  pending  the  litigation.  Until  the  election  to  impeach 
the  transaction  is  made  by  the  creditor,  and  notice  of  it  brought 
home  to  the  grantee,  there  might  be  equity  in  saying  that  a 
grantee,  holding  for  himself,  and  especially  in  cases  of  voluntary 
transfers  of  property,  when  there  has  been  no  actual  intent,  per- 
haps, of  either  party  to  defraud  creditors,  should  not  be  called  to 
account  for  rents  and  profits ;  but  it  would  be  a  direct  premium 
and  reward  to  fraud,  to  hold  that,  after  the  election  by  the  creditor 
to  vacate  the  deed  has  been  made,  and  the  grantee  has  thus 
been,  as  held  by  all  the  authorities,  turned  into  a  trustee  in  in- 
vitum,  the  fraudulent  grantee  is  entitled  to  the  rents  and  profits 
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pending  a  litigation  of  ten  or  twenty  years,  reciting,  in  tlie 
first  instance,  from  his  original  fraud,  and,  perhaps,  prolonged 
at  his  suggestion.  The  true  rule  is  that  of  the  civil  law,  which 
has  long  been  also  that  of  the  common  law,  that  no  one  should 
be  allowed  to  profit  by  his  own  wrong,  and  that  a  fraudulent 
grantee  is  liable  for  rents  and  profits.  The  following  authori- 
ties are  cited  and  discussed  on  this  point:  Bump  on  Fraud. 
Con.  (2nd  Ed.)  pp.  591-3;  Stapler  v.  Hurt,  16  Ala.  799; 
Pharis    V.    Leachman^    20    Ala.    663 ;    Backhouse    v.    Jett, 

1  Brock.  500 ;  1  Bland's  Ch.  Rep.  p.  57 ;   Kipp  v.  Hanna, 

2  Bland,  26 ;  Alexander  v.  Todd,  1  Bond,  175 ;  £ea7i 
V.  Smith,  2  Mas.  275 ;  Sands  v.  Codwise,  4  John.  536. 
(2)  Against  this  array  of  authorities  the  case  of  Marshall 
V.  Croom,  60  Ala.  121,  is  relied  on  by  opposing  counsel  as  set- 
tling the  contrary  doctrine.  The  present  case  can  be  distin- 
guislied  from  that  case,  as  the  conveyance  here  attacked  was 
made  in  secret  trust  for  the  grantor.  There  was  no  intent  to 
vest  the  use  and  beneficial  interest  in  the  grantee,  as  in  Mar- 
shall V.  Croom,  supra ;  but  it  was  only  a  colorahle  transaction, 
and  in  secret  trust  for  the  grantor. — See  60  Ala.  pp.  566-9. 
But  it  is  respectfully  submitted  that  the  decision  in  that  case 
is  wrong  in  principle,  and  is  not  supported  by  the  authorities. 
See  authorities  cited,  supra,  (o)  It  is  further  submitted  that 
in  the  matter  of  costs  the  chancellor  has  not  exercised  a  wise 
and  equitable  discretion,  and  that,  as  other  equities  are  re- 
viewed, this  court  ought  to  put  some  or  all  of  the  burden  of 
this  litigation  upon  the  insurance  company  and  Thames  &  Co. 
This  point  discussed. 

R.  H.  Clarke,  contra. — (1)  Complainant's  orisjinal  bill 
charged  that  Kelly  had  been  enjoying  the  use  of  the  lands ; 
and,  as  it  must  be  construed  most  strongly  against  the  pleader, 
that  is  equivalent  to  an  allegation  that  he  held  them  for  his  own 
benefit,  and  not  for  the  benefit  of  D.  B.  Jackson.  Had  he 
so  held  the  "  Home  Place,"  he  would  not  have  been  chargeable 
with  rents  for  the  benefit  of  complainant. — Marshall  v.  Croom, 
60  Ala.  121 ;  Bernheim  cfc  Co.  v.  Beer,  56  Miss.  149  ;  Robinson 
V.  Stewart,  10  N.  Y.  189 ;  Simpson  v.  Simp)son,  7  Humph. 
(Tenn.)  275.  There  is  a  class  of  cases  in  which  the  construc- 
tively fraudulent  grantee  is  held  to  have  a  lien  upon  the  prop- 
erty for  improvements  or  other  expenditures  made  by  him, 
upon  the  ground  that  the  complainant,  seeking  equity,  must  do 
equity  as  to  him;  and  where  he  has  received  profits,  they  will 
be  set  off  against  his  claim,  that  he  may  simply  be  made  whole. 
To  this  class  belongs  Potter  cfc  Son  v.  Oracle,  58  Ala.  303. 
There  is  another  class,  in  which  it  is  the  duty  of  the  fraudulent 
grantee  to  hold  the  property  and  receive  its  income  in  another 
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capacity,  and  for  the  benefit  of  other  parties.  To  this  clasa 
belongs  Ph^ris  v.  Leachman,  20  Ala.  662.  There  is  still 
another  class,  in  which  the  complainant  has  a  specific  claim  to 
the  property,  drawing  to  it  the  right  of  possession ;  as  where 
the  grantee  has  by  a  fraud  obtained  title  and  possession  from 
complainant.  These  cases  are  instanced  as  explaining  some  of 
the  decisions  charging  the  grantee  with  rents.  It  is  not  to  be 
denied,  that  in  some  cases  of  conveyances  in  fraud  of  creditors,, 
the  grantees  have  been  cliarged  with  rents,  even  where  they 
have  held  for  their  own  use  and  benefit.  It  will  be  found, 
however,  that  in  none  of  them  was  the  attention  of  the  court 
drawn  to  the  distinction  so  clearly  pointed  out  in  Marshall 
v.  Oroom,  supra.  Bump,  in  his  work  on  Fraudulent  Convey- 
ances, p.  569,  lays  down  the  proposition  that  "  the  grantee  may 
also  be  charged  with  the  rents  and  profits  that  have  ac- 
crued from  the  property " ;  but  it  is  submitted,  that  most 
of  the  cases  cited  by  him  in  support  of  the  proposition 
do  not  sustain  it.  The  one  or  two  that  do  sustain  him 
seem  to  consider  the  lien  acquired  by  the  creditor  to  be 
in  the  nature  of  a  right  to  the  possession.  (2)  Kelly  was  the 
fraudulent  depositary  of  the  legal  title ;  JacKson  remained  in 
possession  of  the  lands,  and  certainly  was  not  liable  for  the 
rents  thereof  to  complainant.  As  against  complainant,  Jack- 
son was  entitled  to  possession  until  a  sale,  either  under  his  ex- 
ecution or  his  bill.  If  that  be  so,  it  is  difficult  to  perceive 
how  Kelly  can  be  chargeable  for  leaving  him  in  such  possession. 
The  insurance  company  held  this  tract,  not  under  Kelly,  but 
directly  from  Jackson  and  wife ;  and  if  the  latter  could  not 
have  been  charged  with  rents,  for  the  benefit  of  complainant, 
the  company,  holding  bona  Jide,  clear  of  fraud,  can  not  occupy 
a  worse  position.  It  can  be  charged  with  rents  only  upon  the 
theory  that  complainant  had  a  lien  entitling  him  thereto.  But 
the  lien  he  acquired  by  his  bill  was  merely  an  equitable  lien,  in 
the  nature  of  an  execution  lien  at  law. — Marshall  v.  C?vom, 
mipra ;  Thames  <&  Co.  v.  Renibert,  63  Ala.  573.  This  lien  did 
not  entitle  him  to  possession ;  and,  therefore,  it  did  not  entitle 
him  to  rents.  (3)  Costs  may  be  apportioned  at  the  discretion 
of  the  chancellor.— Code,  1876,  §  3900 ;  1  Brick.  Dig.  p.  733, 
§  1374.  The  complainant  was  cast  as  to  more  than  two-thirds 
of  the  value  of  the  property  involved  in  the  suit.  Surely  it 
was  not  unreasonable  to  charge  him  with  two-thirds  of  the  costs. 
But  if  this  court  should  consider  the  costs  to  have  been  im- 
properly imposed,  it  will  not  reverse  solely  on  that  account. 
1  Brick.  Dig.  p.  733,  §  1375. 

SOMERYILLE,  J. — The  question  presented  is,  whether  the 
grantee  in  a  fraudulent  conveyance  is  chargeable  with  the  rents 
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of  the  real  estate^  which  has  been  conveyed  to  him,  the  convey- 
ance under  which  he  holds  having  been  declared  void  for  actual 
fraud,  on  bill  filed  by  creditors  of  the  grantor.  Where  the 
grantee  holds  under  a  seci'et  trust  for  the  benefit  of  the  grantor, 
it  is  every  where  conceded  that  he  would  be  chargeable.  A 
distinction  was  made,  however,  in  Marshall  v.  Groom,  60  Ala. 
121,  exempting  from  the  operation  of  this  principle  the  case  of 
a  mere  fraudulent  vendee,  who  holds  under  a  conveyance,  which 
was  intended  to  vest  in  him  the  legal  title  and  beneficial  use  of 
the  property  conveyed.  We  are  asked  to  review  the  correct- 
ness of  this  rule  as  thus  declared  in  this  case. 

We  have  given  the  subject  a  careful  consideration,  and 
are  of  opinion  that  this  case  does  not  announce  the  sounder  and 
better  doctrine,  and  ought  to  be  overruled.  It  is  true  that  there 
are  some  forcible  reasons  in  favor  of  the  principle  as  it  is  there 
stated,  which  have  induced  its  adoption  by  the  highest  courts 
of  some  of  our  sister  States. — Robinson  v.  Stewart,  ION.  Y. 
189;  Sionpson  v.  Simpson,  7  Hump.  (Tenn.)  275.  But  we  are 
clear  in  the  conviction  that  the  opposite  doctrine  is  not  only 
favored  by  a  sound  and  controlling  public  policy,  but  is  sus- 
tained by  a  current  of  authorities  which  are  rapidly  approach- 
ing comparative  unanimity.  The  obvious  reason  is,  that  a  con- 
veyance infected  with  actual,  as  distinguished  from  construct- 
ive fraud,  is  void  as  to  the  creditors  of  the  grantor,  in  all  cases 
where  the  grantee  participates  in  the  fraudulent  intent  of  the 
grantor.  It  is  the  policy  of  the  law  to  discourage  fraud  in  all 
of  its  phases,  and  especially  actual  fraud,  w^hich  involves  an  in- 
tent criminal  in  its  nature,  always  difficult  of  detection,  furtive 
in  its  artifices,  and  damaging  in  the  dishonesty  of  its  conse- 
quences. It  is  the  universal  maxim  of  the  law,  as  it  is  of  com- 
mon honesty,  that  no  one  shall  be  permitted  to  build  a  legal 
right  upon  the  basis  of  a  legal  wrong — that  actual  fraud  can  be 
the  source  and  origin  af  no  right  which  will  be  recognized  by 
law.  Hence,  the  rule  is  that  a  fraudulent  grantee  must  forfeit 
every  right,  legal  and  equitable,  sought  to  be  derived  from  the 
fraudulent  conveyance,  when  the  courts  have  once  stamped  on 
it  the  imprimatur  of  their  condemnation,  declaring  it  void  be- 
cause of  its  being  infected  with  fraud.  It  has  been  well  said 
"  that  there  is  no  instance  of  any  reimbursement  or  indemnity 
afforded  by  a  court  of  equity  to  a  particeps  criminis  in  a  case  of 
positive  fraud." — Bump  on  Fraud.  Con.  (3d  Ed.)  613. 

This  principle  was  applied  in  Stapler  v.  Hurts  Eoi^rs,  16 
Ala.  799,  805-6,  so  as  to  hold  the  fraudulent  grantee  liable  for 
the  hire  of  certain  slaves,  from  the  time  he  obtained  possession 
of  them. 

The  theory  of  the  law  in  all  such  cases  is,  that  the  fraudu- 
lent grantee  must  be  considered  as  a  trustee  of  the  rents  and 
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jorojits,  as  well  as  of  the  corpses  of  the  property  itself,  inasmuch 
as  he  acquired  them  through  his  own  fraud,  and  that  he,  there- 
fore, holds  them  in  the  right,  and  for  the  benefit  of  the  attack- 
ing creditors.  In  Bean  v.  Smith,  2  Mason,  252,  Mr.  Justice 
Story  adjudged  the  fraudulent  grantee  to  be  chargeable  with 
rents  of  lands  declared  to  have  been  fraudulently  conveyed  to' 
him,  observing:  "The  principle  is  not  new  that  a  party  who 
obtains  an  estate  in  fraud  of  the  rights  of  another,  shall  be  held 
the  trustee  of  him  whom  he  has  defrauded.  The  doctrine  has 
been  applied  even  to  those  who  claim  as  innocent  parties,  where 
it  is  directly  through  the  fraud,  without  any  intervening  acts  or 
considerations  of  their  own ;  for  it  is  against  conscience  that 
one  person  should  hold  a  benefit  derived  through  the  fraud  of 
another."  "If  the  precedent  were  to  be  made  for  the  first 
time,"  he  adds,  "  I  should  have  no  difficutly  in  holding  this 
doctrine  upon  the  eternal  principles  of  justice  and  morality." 

The  same  rule  was  adopted  b}'  Judge  Marshall  in  Back- 
house V.  Jett,  1  Brock.  500,  whore  all  the  English  authorities 
are  reviewed  with  that  great  clearness  and  discrimination  which 
ever  characterize  the  decisions  of  this  learned  jurist.  The  lia- 
bility was  held  to  run  from  the  time  of  demand  m.ade  hy  the 
creditor,  which  was  held  to  be  from  the  date  of  the  filing  of 
the  bill. 

We  need  not  consume  time  in  reviewing  the  numerous  Amer- 
ican authorities  holding  the  same  doctrine.  These  are  collated 
by  Mr.  Bump  in  his  work  on  Fraudulent  Conveyances;  and  we 
are  of  opinion  that  they  are  almost  unanimous  in  support  of  the 
conclusion  we  have  above  announced. — Bump  on  Fraud.  Con. 
(3d  Ed.)  612,  noU  1;  Jmies  v.  McLeod,  61  Ga.  602;  Sands  v. 
Oodwise,  4  John.  536 ;  Brown  v.  McDonald,  1  Hill  (S.  C),  Ch. 
297 ;  Strike  v.  MIcDonald,  1  Bland  (Md.),  57 ;  Ringgold  v.  Wag- 
goner, 14  Ark.  69 ;  Kijpp  v.  Hanna,  2  Bland  (Md.),  26 ;  1  Free- 
man on  Judg.  §  352. 

As  to  the  time  from  which  the  rents  or  profits  should  be  esti- 
mated, there  is  a  conflict  in  the  adjudged  cases.  We  prefer  the 
rule  adopted  in  Phans  v.  Leachman,  20  Ala.  662,  687,  where 
they  were  allowed  only  from  the  service  of  the  summons  on  the 
fraudulent  grantee— which,  strictly  speaking,  is  the  "true  time 
of  t?ie  demand  on  him  for  the  rents.  In  Backhxyiue,  AdrriJr  v. 
Jetfs  Admh\  1  Brock.  500,  the  conclusion  reached  by  Judge 
Marshall,  after  a  full  discussion  of  this  particular  point,  was, 
that  the  account  should  be  taken,  not  from  the  time  of  acquir- 
ing possession,  but  from  the  time  of  the  demand,  which  he  con- 
strued to  be  from  the  filing  of  the  bill.  In  the  case  of  fraudu- 
lent conveyances,  as  distinguished  from  mere  secret  trusts,  at 
least,  this  seems  the  better  rule,  with  the  limitation  we  have 
above  suggested,  as  followed  in  Pharis  v.  Leachman^  s^ipra. 

Vol.  lxxi. 


1882.]  OF  ALABAMA.  563 

[Mahan  v.  Smitherman.J 

Under  these  views,  the  court  erred  in  refusing  to  decree  to 
complainant  the  rents  received  by  the  Planters'  and  Merchants' 
Mutual  Insurance  Company  from  the  "Home  place,"  which  is 
described  in  the  pleadings.  They  are  chargeable  for  such  rents 
from  the  time  of  the  service  of  the  summons  on  them,  giving 
notice  of  the  demand  made  by  the  complainant. 

The  taxing  of  the  costs  was  a  matter  within  the  wise  and 
just  discretion  of  the  chancellor,  and  is  a  matter  not  revisable  in 
the  appellate  court.— Code,  §  3900;  1  Brick.  Dig.  733,  §  1374. 

The  decree  of  the  chancellor  is  reversed,  and  the  cause  re- 
manded, that  the  proper  account  may  be  ordered  by  the  chan- 
cellor to  be  taken  by  the  register. 


Mahan  v,  Smitherman. 

Assumpsit. 

1.  Amendments  ;  only  limitation  upon  right  of,  stated. — The  only  lim- 
itations upon  the  right  of  a  plaintiff  in  a  civil  action  at  law  to  amend  the 
complaint,  at  any  time  before  .the  cause  is  finally  submitted  to  the  jury 
and  they  have  retired,  are,  that  the  form  of  action  must  not  be  changed, 
there  must  not  be  an  entire  change  of  parties,  and  there  can  not  be  the 
substitution  or  introduction  of  an  entirely  new  cause  of  action. 

2.  Same ;  'when  common  counts  may  be  added  to  special  counts  in  as- 
sumpsit.— The  common  counts  may.be  added  by  amendment  to  a  special 
count  in  assumpsit,  when  they  are  not  intended  to  introduce  a  new  cause 
of  action,  but  merely  as  declaring  on  the  cause  of  action  declared  on  in 
the  special  count,  onlj'  varying  the  form  of  the  defendant's  liability,  and 
when  a  necessity  therefor  is  disclosed. 

3.  Same  ;  ivhe.n  common  counts  can  not  he  added. — But  if  the  common 
counts  are  intended  to  represent  distinct  and  separate  causes  of  action 
from  that  declared  on  in  the  special  count,  their  introduction  by  amend- 
ment would  be  the  substitution  or  introduction  of  a  new,  distinct,  inde- 
pendent cause  of  action,  and  would  not  be  allowable. 

4.  Same. — The  refusal  of  the  primary  court  to  allow  an  amendment 
of  a  complaint  declaring  on  a  promissory  note,  by  adding  the  common 
counts,  is  free  from  error,  when  there  is  nothing  in  the  record  to  author- 
ize the  presumption  that  the  common  counts  were  not  intended  to  pre- 
sent a  different  cause  of  action  from  that  declared  on  in  the  original  com- 
plaint. 

5.  Application  of  payments. — When  a  note  gives  to  the  payee  a  statu- 
tory or  equitable  lien  on  a  crop  to  be  grown  by  the  maker  for  its  payment, 
and  a  part  of  the  crop  is  delivered  to  the  payee,  in  the  absence  of  instruc- 
tions or  agreement  to  the  contrary,  it  is  his  duty  to  apply  the  proceeds  of 
the  sale  thereof  to  the  payment  of  the  note.  In  such  case  the  contract 
between  the  parties  makes  the  appropriation,  which  can  not  be  varied  by 
the  payee,  without  the  consent  of  the  maker. 

Appeal  from  Chilton  Circuit  Court. 
Tried  before  Hon.  James  E.  Cobb. 
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This  was  a  suit  by  W.  H.  Malian  against  Joseph  Smitherman, 
and  was  commenced  before  a  justice  of  the  peace.  The  state- 
ment of  the  cause  of  action  filed  in  the  justice's  court  appears 
to  have  been  treated  as  a  formal  complaint  in  the  Circuit  Court, 
to  which  the  cause  was  carried  by  an  appeal  from  the  judgment 
rendered  bfefore  the  justice.  The  cause  of  action  is  therein  de- 
scribed as  a  promissory  note  for  fifty  dollars,  with  a  w'aiver  of 
exemption,  the  statement  failing  to  show  when  the  note  was 
made,  or  when  it  became  due  and  payable.  A  bill  of  excep- 
tions was  reserved  on  the  trial.  It  recites  that  "  when  said  cause 
was  called  for  trial  the  plaintiff  moved  the  court  to  amend  the 
complaint  by  adding  the  following  additional  counts."  Then 
follows  three  counts,  of  the  character  stated  in  the  opinion, 
each  claiming  $87.67,  as  due  on  the  1st  Xovember,  1879.  The 
court  refused  to  allow  the  proposed  amendment,  and  the  plain- 
tiff excepted.     'No  other  pleadings  are  set  out  in  the  record. 

On  the  trial,  the  plaintiff  introduced  in  evidence  a  crop-lien 
note  for  advances,  containing  a  waiver  of  exemption,  for  $50, 
dated  loth  March,  1879,  and  payable  on  1st  of  November  fol- 
lowing, and  there  rested.  Thereupon  the  defendant  was  exam- 
ined as  a  witness  in  his  own  behalf,  and  testified,  in  substance, 
that  when  the  note  was  made,  he  did  not  owe  the  plaintiff  any 
thing,  but  that  it  was  made  for  advances  which  the  plaintiff 
agreed  to  let  him  have  from  time  to  time  during  that  year,  to 
the  amount  of  the  note ;  that  the  advances  were  made  as  agreed 
on,  and  that  after  the  crop  of  that  year,  upon  which  the  note 
was  a  lien,  was  gathered,  he  delivered  to  the  plaintiff  cotton  of 
said  crop  more  than  sufiicient  .in  value  to  pay  the  note,  with 
directions  that  the  proceeds  of  the  sale  thereof  should  be  ap- 
plied to  the  payment  of  the  note.  The  plaintiff  then  testified 
that  the  note  was  made  as  stated  by  the  defendant ;  that  after 
the  making  of  the  note  plaintiff  "  opened  an  account  with  the 
defendant,  and  credited  him  with  said  note,  and  charged  him 
with  such  articles  of  supplies  as  the  defendant  got  from  time 
to  time  under  the  agreement;  that  the  defendant  delivered  to 
him  three  bales  of  the  cotton  of  the  crop  of  that  year,  which 
cotton  he,  the  plaintiff,  sold  and  gave  some  of  the  money  to  the 
defendant,  and  credited  his  said  account  with  the  balance ;  that 
the  defendant  did  not  give  him  any  direction  about  the  proceeds 
of  said  cotton ;  that  the  said  account  commenced  after  the  exe- 
cution of  said  note,  and,  under  the  agreement  to  make  advances 
to  the  defendant,  continued  on  through  the  year  to  an  amount 
beyond  the  amount  of  said  note."  The  plaintiff  then  offered 
to  prove  the  items  of  this  account,  but  the  defendant  objected 
to  the  offered  proof,  and  the  court  sustained  the  objection,  and 
the  plaintiff  excepted.  The  bill  of  exceptions  does  not  purport 
to  set  out  all  the  evidence. 
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The  court  charged  the  jury  ex  niero  motu  as  follows :  "  That 
if  they  believed  from  the  evidence  that  the  note  sued  on  was 
executed  by  the  defendant  ,to  the  plaintiff  for  necessary  provis- 
ions to  make  a  crop  for  the  year  mentioned  in  said  note,  and 
said  supplies  were  to  be  advanced  and  delivered  to  the  defend- 
ant after  the  execution  of  said  note,  and  as  required  by  the  de- 
fendant ;  and  such  advances  were  made  by  the  plaintiff  accord- 
ing to  agreement,  and  charged  to  the  defendant  as  they  were 
a,dvanced,  then,  when  such  advances  were  made,  if  so  made,  to 
the  amount  of  said  note,  they  were  the  consideration  of  the 
note ;  and  if  cotton,  grown  during  the  year,  and  upon  the  place 
mentioned  in  said  note,  and  upon  which  the  parties  intended 
that  the  note  should  be  a  lien,  was  delivered  by  the  defendant 
to  the  plaintiff,  and  sold  by  the  plaintiff,  and  from  the  proceeds 
of  said  sale  an  amount  equal  to  the  amount  of  said  note  was  re- 
tained by  the  plaintiff  and  credited  to  defendant  on  said  account, 
then  the  said  note  was  paid  off  and  discharged."  To  this  charge 
the  plaintiff  excepted. 

The  trial  resulted  in  a  verdict  and  judgment  for  the  defend- 
ant, from  which  the  plaintiff  appealed.  The  rulings  of  the  court 
above  noted  are  here  assigned  as  error. 

Wilson,  Johnston  &  Wilson,  for  appellant. 

Name  of  counsel  for  appellee  not  disclosed  by  the  record. 

(No  briefs  came  to  the  hands  of  the  reporter.) 

BE.ICKELL,  C.  J. — The  statute  of  amendments  is  very 
broad  ;  it  is  remedial,  and  the  courts  have  construed  it  liberally. 
It  is  intended  to  advance  the  trial  and  decision  of  causes  up- 
on the  real,  substantial  merits,  and  to  expedite  the  administra- 
tion of  justice.  The  only  limitation  upon  the  right  of  a  plain- 
tiff in  a  civil  action  at  law  to  amend  the  complaint  at  any  time 
before  the  cause  is  finally  submitted  to  the  jury,  and  they  have 
retired,  is,  that  the  form  of  the  action  must  not  be  changed ; 
there  must  not  be  an  entire  change  of  parties,  nor  can  there  be 
the  substitution  or  the  introduction  of  an  entirely  new  cause  of 
action. — Harris  v.  Hillman,  26  Ala.  380 ;  Leaird  v.  Moore, 
27  Ala.  326 ;  Grimm  v.  Crawford,  29  Ala.  623 ;  Pickens  v. 
Oliver,  32  Ala.  626;  Johnson  v,  Martin,  54  Ala.  271;  String- 
er V.  Waters,  63  Ala.  361.  Subject  to  this  limitation,  the  right 
of  amendment  is  unqualified  ;  the  effect  of  a  non-joinder  or  a 
misjoinder  of  parties  may  be  cured,  the  same  cause  of  action 
may  be  narrowed  or  enlarged  in  varying  forms  to  meet  the  va- 
rying aspects  in  which  the  pleader  may  anticipate  its  disclosure 
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by  the  evidence,  or  in  which,  upon  the  trial,  the  evidence  may 
actually  disclose  it. 

In  the  present  case,  the  original  complaint  contained  a  single 
count  founded  on  a  promissory  note,  having  a  waiver  of  ex- 
emptions, made  by  the  defendant  for  the  payment  to  the  plain- 
tiff of  the  sum  of  lifty  dollars,  at  a  specified  time.  The  amend- 
ment proposed  was  the  introduction  of  three  common  counts — 
the  first,  on  an  account  simply  in  the  form  prescribed  by  the 
Code— the  second,  for  an  account  stated — the  third,  for  goods, 
wares  and  merchandise  sold  and  delivered.  Though  these 
counts  may  represent  causes  of  action  entirely  different  from 
that  represented  by  the  note ;  tliough  each  may  depend  on  sep- 
arate transactions,  contracts,  or  agreements,  and  may  each  as- 
sert a  distinct,  independent  liability  resting  upon  the  defendant, 
they  could  originally  have  been  joined  with  the  count  upon  the 
note,  if  thereby  the  sum  in  controversy  would  not  have  ex- 
ceeded the  jurisdiction  of  the  justice  of  the  peace,  before  whom 
the  action  was  commenced.  The  Code  authorizes  the  joinder 
of  all  causes  of  action  upon  contracts,  express  or  implied,  for 
the  payment  of  money,  whether  under  seal  or  not. — Code  of 
1876,  §  2986.  Where  at  common  law  a  plaintiff  had  two  or 
more  causes  of  action  against  the  defendant  of  the  same  nature, 
which  could  be  properly  joined,  if  he  resorted  to  moi'e  than 
one  action,  on  application,  the  court  would  compel  a  consolida- 
tion.—! Chitty  on  Plead.  198;  Powell  v.  Gray^  1  Ala.  77. 
The  Code  affirms  the  same  rule.  -Code  of  1876,  §  3024.  The 
joinder  of  the  common  counts  with  a  special  count  in  assump- 
sit^ was  at  common  law,  and  is  under  our  system,  which  pre- 
serves much  of  the  common  law,  the  better  and  more  appropri- 
ate form  of  pleading,  though  the  purpose  is  not  declaring  upon 
separate  and  different  causes  of  action,  but  upon  the  same  cause 
of  actio'n  in  a  different  form,  to  meet  any  phase  in  which  the 
evidence  discloses  the  case.  Though  it  is  a  general  rule,  that 
if  there  is  an  express  contract,  there  can  be  no  recovery  upon  a 
common  count  founded  upon  the  idea  of  an  implied  contract, 
yet,  the  special  or  express  contract  may  have  been  fully  per- 
formed, there  may  remain  on  the  defendant  the  simple  duty  to 
pay  money,  and,  in  that  case,  there  may  be  a  recovery  upon  a 
common  count.  The  express  contract  may  prove  offensive  to 
the  statute  of  frauds,  yet,  the  defendant,  having  realized  all  the 
benefits  of  the  agreement,  may  be  liable  on  a  common  count. 
A  bill  or  note  may  be  misdescribed  in  the  special  count,  and 
it  may,  nevertheless,  be  given  in  evidence  upon  an  appropriate 
common  count ;  or  it  may  be  invalid,  though  founded  on  an  ad- 
equate, legal  consideration,  which,  as  between  the  original  par- 
ties, is  recoverable  under  a  common  count. — 1  Chit,  on  PI.  339  ; 
Kirkpatrick  v.  Bethany,  1  Ala.  201.     The  common  counts,  in 
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sucli  case,  would  not  represent  different  causes  of  action  grow- 
ing out  of  separate  transactions  or  contracts.  The  several  counts 
would  be  but  variations  in  the  form  of  the  liability  of  the  de- 
fendant, arising  from  the  same  transaction  or  contract.  Each 
count,  in  contemplation  of  law,  is  the  expression  and  declara- 
tion of  the  same  legal  cause  of  action.  A  principal  object  of 
all  statutes  of  amendments,  and  of  the  joinder  of  varying  counts 
in  the  declaration  or  complaint  is  the  conformity  of  the  plead- 
ings to  the  evidence,  obviating  objections  for  variance.  When 
the  common  counts  are  not  intended  to  introduce  a  new  cause 
of  action — when  they  are  intended  only  to  declare  upon  the  same 
cause  of  action  which  is  declared  upon  in  a  special  count,  vary- 
ing only  the  form  of  the  liability  of  the  defendant,  their  intro- 
duction by  amendment,  whenever  a  necessity  for  them  is  dis- 
closed, is  allowable.  There  is  not  the  introduction  or  substitu- 
tion of  a  new  cause  of  action — there  is  simply  the  expression  in 
various  forms  of  the  liability  of  the  defendant  for  a  single  cause 
of  action. — Smith  v.  Palmer,  6  Cush.  513 ;  Caharga  v.  Seeger, 
17  Penn.  St.  514.  But  if  the  common  counts  are  intended  to 
represent  distinct  and  separate  causes  of  action  from  that  which 
is  declared  upon  in  a  special  count,  though  originally  they  could 
have  been  joined  with  the  special  count,  the  introduction  of 
them  by  amendment  would  not  cure  a  deticiency  in  the  original 
complaint,  but  would  be  the  substitution  of  a  new,  distinct, 
independent  cause  of  action,  and  would  not  be  allowable.  The 
purpose  of  the  statute  of  amendments  is  curing  insufficiency 
or  defects  in  pleading ;  it  is  not  intended  that,  under  the  guise 
of  amendment,  there  shall  be  a  change  or  shifting  of  the  cause 
of  action  ;  that  must  remain  as  it  is  presented  by  the  plaintiff 
in  the  original  complaint.  There  is  nothing  in  the  present  rec- 
ord to  authorize  the  presumption  that  the  common  counts  were 
not  intended  to  present  another  cause  of  action  than  that  which 
was  presented  by  the  original  complaint,  counting  only  upon  the 
note.  The  Circuit  Court,  therefore,  properly  refused  to  allow 
their  introduction. 

The  charge  of  the  court  is  unquestionably  correct.  The  note 
gave  to  the  plaintiff  a  statutory,  or  an  equitable  lien  for  its  pay- 
ment upon  the  cotton  grown  by  the  maker.  When  the  cotton 
was  delivered  to  the  plaintiff,  in  the  absence  of  instructions  or 
agreement  to  the  contrary,  it  was  his  duty  to  apply  the  proceeds 
of  the  sale  to  the  payment  of  the  note.  The  contract  into  which 
he  had  entered  made  the  appropriation,  and  he  could  not  vary 
it  without  the  consent  of  the  maker,  though  to  himself  another 
appropriation  would  have  been  more  beneficial. 

Affirmed. 
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Beard,  Adm'r  v.  Smith. 

Petition  hy  Widmv  of  Decedent  far  Exemption. 

1.  Foreclosure  of  mortgage  on  real  estate  by  sale;  u-hen  surplus  consid- 
ered as  realty.  When,  on  the  foreclosure  of  a  mortgage  on  real  estate,  a 
surplus  remains  after  paying  the  mortgage  debt,  such  surplus  does  not 
become  personalty  for  the  purposes  of  distribution  among  the  next  of  kin, 
or  of  exemption  to  the  decedent's  widow  or  minor  children,  but,  stand- 
ing in  the  place  of  the  equity  of  redemption,  retains  all  the  properties  of 
realty. 

2.  Surplus  on  foreclosure  of  mortgage  on  real  estate;  ivhen  wldov  not 
entitled  to,  as  exempt. — Hence,  where  a  mortgage  on  real  estate  is  fore- 
closed by  sale  after  the  death  of  the  mortgagor,  and  a  surplus,  left  after 
paying  the  mortgage  debt,  is  paid  to  the  administrator,  the  widow  can 
not  claim  such  surplus  as  personal  property  exempt  to  her  under  the 
statute. 

Appeal  from  Pike  Probate  Court. 
Tried  before  Hon.  W.  J.  Hilliard. 

J.  D.  Gardner,  for  appellant,  cited  Hunter,  Adini^r  v.  Law, 
Adm'r,  6S  Ala.  365;  Code,  1876,  §  2841;  Strouse  v.  Becker, 
44  Penn.  St.  209. 

Griffin  &  Wood,  contra. — (No  brief  came  to  the  hands  of 
the  reporter.) 

STONE,  J.— During  the  lifetime  of  T.  J.  Smith,  he  and  his 
wife,  C.  E.  Smith,  executed  a  mortgage  on  real  estate  to  secure 
the  payment  of  a  debt.  The  mortgage  contained  a  power  of 
sale.  .T.  J.  Smith  died,  leaving  the  debt  unpaid,  and  Beard  be- 
came his  administrator.  In  addition  to  the  premises  mortgaged, 
Smith  had  a  homestead,  which  was  claimed  and  allowed  to  the 
widow,  as  exempt  from  administration.  She  also  asserted  her 
claim  to  one  thousand  dollars  worth  of  personal  property  under 
the  statnte.  The  entire  personal  assets  were,  in  value,  only  a 
little  over  four  hundred  dollars,  and  it  was  all  appraised  and 
turned  over  to  her,  leaving  her  short  in  her  claim  of  personal 
property  over  five  hundred  dollars.  The  mortgage  debt  not 
being  paid,  the  land  was  sold  under  the  power  of  sale  contained 
in  the  mortgage,  yielded  a  sum  sufficient  to  pay  the  debt,  and 
left  a  surplus  of  some  three  hundred  and  ten  dollars.  That  sum 
was  paid  to  the  administrator,  and  thereupon  the  widow  asserted 
her  claim  to  it,  to  make  good,  jpro  tanto,  the  deficiency  of  per- 
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sonal  property,  to  make  up  the  thousand  dollars  the  statute  ex- 
empts. The  question  is,  whether  that  surplus  is  to  be  treated 
in  this  contention  as  real  or  personal  property. 

A  mortgage  is  not  an  absolute  conveyance  of  land.  It  is  not 
a  conversion  of  real  into  personal  property.  It  is  not,  in  its 
nature,  the  primary  or  leading  transaction.  It  is  accessorial. 
While,  at  law,  it,  to  some  extent,  and  between  the  parties,  is  treat- 
ed as  a  conveyance  of  the  legal  title,  it  is,  at  last,  but  a  security  for 
the  debt ;  for  there  can  be  no  mortgage  without  a  debt  or  duty  to  be 
secured  by  it.  It  is  not  even  a  sale  of  the  mortgage  interest ;  for 
as  between  the  heir  and  personal  representative,  the  latter  may  be 
made  to  redeem  the  mortgaged  property,  if  he  have  personal  as- 
sets sufficient  to  pay  that  and  the  other  debts  of  the  estate,  and 
there  are  no  prior  liens  upon  it — unless  such  payment  would 
defeat  or  impair  testamentary  disposition  of  the  personalty, 
2  Williams  on  Ex'rs,  1444.  A  mortgage  is  what  its  name  im- 
ports ;  a  gage,  or  pledge  of  the  thing  mortgaged  that  the  mort- 
fagor  will  pay  the  specitied  debt,  or  perform  the  specified 
uty,  as  the  case  may  be. — 1  Jones  on  Mort.  §  16  and  note. 

A  mortgage  may,  by  foreclosure,  become  a  sale  and  convey- 
ance ;  and  this  not  only  devests  the  property  of  the  mortgagor, 
but,  when  the  foreclosure  is  by  sale,  it  amounts  to  a  conver- 
sion of  the  mortgage  interest  into  personalty.  But  it  extends 
no  further  than  the  mortgage  interest.  The  equity  of  redemp- 
tion remains  realty,  until  foreclosure  by  sale,  and  if  there  be  a 
surplus  after  paying  the  mortgage  debt,  that  surplus  has  all  the 
properties  of  realty,  in  all  that  pertains  to  descent  and  devolu- 
tion. "The  proceeds  of  the  sale,  after  satisfying  the  mortgage 
debt,  may  be  said,  in  general,  to  stand  in  the  place  of  the  eq- 
uity of  redemption  to  those  who  had  title  or  right  in  that.  .  . 
If  he  [the  mortgagor]  has  died  and  his  heirs  are  made  parties 
to  the  suit,  the  surplus  goes  to  them." — 2  Jones  on  Mort.  §  1687 ; 
2  Scrib.  on  Dower,  607 ;  Williamson  v.  Mason,  23  Ala.  488  ; 
Chaney  v.  Chaney,  38  Ala.  35. 

The  surplus  left  after  the  sale  did  not  become  pesonalty  for 
purposes  of  distribution  or  exemption,  but  retained  the  quality 
it  had  before  the  sale ;  that  of  an  equity  cf  redemption  in  land. 
It  could  not  be  used  to  supplement  the  deficiency  in  the  per- 
sonal property  exempt. 

Reversed,  and  the  petition  of  the  widow  dismissed  at  her 
costs  in  the  court  below  and  in  this  court. 
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Houston  v»  Farris  &  McCurdy. 

Unlawful  Detainer. 

1.  Unlawful  detainer;  character  of  action. — Unlawful  detainer  is  a 
possessory  action,  in  w|iich  the  only  question  involved  is  the  plaintiff's 
right  of  possession  to  the  premises  sued  for;  an  inquiry  into  "  the  estate 
or  merits  of  the  title"  is  expressly  inhibited  by  statute. 

2.  Landlord  and  tenant;  tenant  not  allowed  to  dispute  landlord's  title. 
It  is  a  well  settled  rule  that  a  tenant  is  estopped  from  disputing  his 
landlord's  title,  so  long  as  he  continues  in  possession  of  the  demised 
premises;  and  hence,  ordinarily,  he  must  surrender  the  possession  of 
the  premises,  before  he  can  be  heard  to  set  up,  or  assert  an  outstanding 
title,  adverse  to  that  of  his  landlord. 

3.  Unlawful  detainer;  when  defendant  can  not  set  up  title  adverse  to  his 
landlord  in  defense. — The  plaintiff  in  an  action  of  unlawful  detainer, 
ha^^ng  derived  title  by  purchase  from  a  testator's  sole  devisee,  the  de- 
fendant, having  entered  under  a  lease  from  the  plaintiff,  can  not,  imder 
the  principles  above  stated,  defeat  a  recovery  by  showing  that  he  had 
been  appomted  administrator  of  the  estate  of  the  testator  under  whom 
the  plaintiff  derived  title,  and  that  the  latter  owed  debts  at  the  time  of 
his  death,  some  of  which  were  still  outstanding  and  unpaid. 

4.  Exception  to  rule  prohibiting  tenant  from  denying  landlord's  title; 
what  not  within. — These  facts  do  not  show  that  the  landlord's  title  had 
expired,  or  that  it  had  been  extinguished  ;  and  hence,  the  case  does  not 
come  within  the  established  exception  to  the  general  principle  forbidding 
a  tenant  from  disputing  his  landlord's  title,  that  the  tenant  may  always 
show  that  his  landlord's  title  has  expired,  or  been  extinguished  since  the 
creation  of  the  tenancy. 

Appeal  from  Montgomery  Circuit  Court. 

Tried  before  Hon.  Johx  P.  Hubbard. 

This  was  an  action  of  unlawful  detainer  by  Mary  J.  Houston 
against  T..  L.  Farris  and  W.  D.  McCurdy,  and  was  commenced 
on  18th  February,  1881.  There  was  a  judgment  for  the  de- 
fendants before  the  justice  of  the  peace  before  whom  the  ac- 
tion was  commenced,  from  which  the  plaintiff  appealed  to  the 
Circuit  Court  of  Lowndes  coimty.  Afterwards,  by  consent  of 
parties,  the  venue  was  changed  to  the  Circuit  Court  of  Mont- 
gomery county,  where  the  trial  was  had,  resulting  in  a  judg- 
ment for  the  defendants,  from  which  the  plaintiff  appealed  to 
this  court.     The  facts  are  sufficiently  stated  in  the  opinion. 

John  W.  Bush  and  Beagg  &  Thokington,  for  appellant. 

D.  Clopton  and  R.  M.  Williamson,  contra. 

(No  briefs  came  to  the  hands  of  the  reporter.) 
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SOMERVILLE,  J. — This  is  an  action  of  unlawful  detainer^ 
commenced  originally  before  a  justice  of  the  peace.  The  de- 
fendants, Farriss  and  McCurdy,  had  rented  the  land  in  contro- 
versy from  the  plaintiff  for  the  year  1880.  Plaintiff,  who  is 
the  appellant  in  this  court,  had  purchased  the  premises  from 
Mrs.  Simonton,  the  wife  and  sole  devisee  of  one  Robert 
Simonton,  deceased,  who  seems  to  have  died  largely  indebted. 
In  November  of  the  same  year,  the  defendants  procured  letters 
of  administratimi  to  be  issued  to  themselves  upon  the  estate 
of  the  deceased  in  Lowndes  county,  having  become  creditors 
of  the  estate  by  a  purchase  of  certain  claims.  They  now  seek, 
in  tliis  action  against  them  by  their  landlord  for  the  possession  of 
the  premises,  to  set  up  as  a  defense  their  right  to  retain  possession 
as  administrators  of  Simonton's  estate.  The  Circuit  Court  ad- 
mitted the  letters  of  administration  in  evidence,  and  held  the 
defense  to  be  good,  giving  the  general  charge  to  iind  for  the 
defendants  if  the  jury  believed  the  evidence. 

This  charge,  in  our  judgment,  w^as  erroneous.  The  action 
of  unlawful  detainer  is  a  possessory  one,  in  which  the  only 
question  involved  is  the  plaintiff's  Hght  of  possession  to  the 
premises  in  dispute,  and  no  controversy  can  be  raised  as  to  the 
merits  of  the  title. — Clark  v.  String  fellow.,  4  Ala.  353;  Rus- 
sell V.  Desplous,  29  Ala.  308.  The  statute  itself  expressly  in- 
hibits the  bringino^  into  inquiry  any  question  as  to  "  the  estate 
or  merits  of  the  titW''  (Code,  1876,  §  3704) ;  and  were  it  other- 
wise, any  arrogation  of  an  authority  on  the  part  of  a  justice's 
court  to  try  the  title  of  lands  would  be  a  clear  violation  of  the 
constitution  of  the  State. — Art.  VI,  §  26,  Const.  1875.  Hence, 
an  actmd  possession,  as  distinguished  from  one  that  is  con- 
structive, or  imputed  by  law,  is  always  necessary  in  order  to 
maintain  such  possessory  actions. —  Woinack  v.  Powers,  50  Ala. 
5 ;  Trial  of  Titles  (Sedgw.  &  Wait),  §  94. 

The  attempt  of  the  defendants  to  hold  under  the  authority 
of  their  letters  of  administration  was  clearly  the  assertion  by 
them  of  a  title,  claimed  as  superior  to  that  of  the  plaintiff. 
It  was  invoking  the  statutory  right  of  an  administrator  to  take 
possession  of  the  lands  of  the  decedent  for  the  purposes  of  ad- 
ministration, for  which,  as  often  held,  he  could  even  bring 
ejectment  without  reference  to  the  solvency  or  insolvency  of 
tlie  estate. — McRae's  Adni'r  v.  McDonald,  57  Ala.  423 ;  Rus- 
seU  V.  Erwin^s  Adin'r,  41  Ala.  292.  Title,  in  this  connection, 
may  be  defined  to  be  "  the  means  whereby  the  owner  of  lands 
hath  the  just  possession  of  his  property"  (2  Bouv.  L.  Diet. 
596) ;  or  "  that  which  constitutes  a  just  cause  of  exclusive  pos- 
session," or  "which  is  the  foundation  of  ownership  of  prop- 
erty."— Webster's  Diet.  Such  evidence  could  not  support 
ejectment  unless  it  proved  title.     It  was  accordingly  held  in  Du- 
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raas  v.  Hunter^  25  Ala.  711,  where  the  defendant  had  purchased 
the  premises  at  sheriff's  sale  under  execution  against  the  plaintiff, 
and  received  possession  through  an  under-tenant  of  plaintiff, 
even  after  the  expiration  of  the  original  tenancy,  that  the 
sheriff's  deed  and  proceedings  of  sale  were  inadmissible  to  show 
that  the  defendant's  "possession  was  lawful,"  since  it  involved 
an  inquiry  into  the  merits  of  the  title.  For  a  like  reason  it 
has  been  held  incompetent  for  the  defendant  to  introduce  a 
sheriff's  deed  to  show  the  determination  of  the  plaintiff's  title 
{Clark  V.  Stringfelloio^  4  Ala.  353);  or  to  prove  in  any  manner 
that  the  plaintiff's  lease,  under  which  he  held  at  the  time  of 
defendant's  forcible  entry,  had  expired  before  the  trial. 
Toimisend  v.   VanAsjyen,  38  Ala.  572. 

There  is  another  principle  upon  which  the  ruling  of  the 
court  below  must  be  pronounced  erroneous.  It  is  based  upon 
the  well  settled  rule  that  the  tenant  is  estopped  from  disputing 
the  title  of  the  landlord  under  whom  he  holds,  so  long  as  he 
continues  the  possession  originally  derived  from  him.  "Hence, 
when  sued  for  the  possession  of  the  demised  premises  by  the 
landlord,  or  one  succeeding  to  his  rights,  the  tenant  is  pre- 
cluded, as  well  after  the  termination  of  the  lease  as  during  its 
continuance,  from  calling  the  title  of  the  plaintiff  in  question, 
or  from  setting  up  an  outstanding  title  in  a  stranger,  or  third 
person."  This  principle  we  conceive  to  be  quite  universally 
settled. — Bishop  v.  Lalouette,  67  Ala.  197,  201 ;  Borland 
V.  Box,  62  Ala.  87 ;  Rogers  v.  Boynton,  57  Ala.  501 ;  Taylor's 
Land.  &  Ten.  §  629. 

This  doctrine  of  estoppel  rests  upon  sound  considerations  of 
public  policy.  The  tenant  obtains  his  possession  upon  an  im- 
plied assurance  that  he  will  sacredly  recognize  the  validity  of 
the  landlord's  title,  whatever  may  be  its  defects,  as  against 
strangers  or  third  persons.  As  to  the  tenant,  who  is  entrusted 
with  possession  on  the  faith  of  his  fealty,  the  title  must  be 
taken  as  conclusively  good,  and  not  to  be  questioned.  He  can 
not  be  permitted  to  break  that  faith,  which  he  has  thus  pledged, 
the  continuance  of  which  must  be  co-extensive  with  the  period 
of  his  possession  in  the  character  of  tenant.  Herman  on  Es- 
top., §§  360,  361 ;  Trial  of  Titles  to  Land  (Sedgw.  *fe  Wait), 
§§  351,  352 ;  Taylor's  Land.  &  Ten.  §  629. 

The  rule,  therefore,  is,  that  before  the  tenant  can  be  heard  to 
set  up  or  assert  an  outstanding  title  adverse  to  that  of  his 
landlord,  he  must  ordinarily  first  surrender  the  possession  of 
the  premises  and  regain  it  afterwards,  if  he  so  desires,  by  ac- 
tion. "  The  landlord  can  only  be  required  to  litigate  title  with 
his  tenant  upon  the  vantage  ground  of  possession." — Trial  of 
Titles  to  Land  (S.  tfe  W.),  §  352 ;  Norwood  v.  Kirljy's  Adm'r, 
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70  Ala.  337;  Russell  v.  Erioin^  38  Ala.  44;  Herman  on  Estop. 
§  360;  Hodges  v.  Shields,  18  B.  Mon.  827. 

It  is  insisted,  however,  that  while  the  general  principle 
above  stated  is  true,  the  present  case  falls  within  an  estab- 
lished exception  to  it,  viz. :  That  the  tenant  may  always  show 
that  the  title  of  the  landlord  has  expired,  or  has  been  extin- 
guished since  the  period  of  his  tenancy  commenced.  We  think 
there  can  be  no  controversy  as  to  the  established  soundness  of 
the  exception  contended  for,  familiar  examples  of  it  being  in 
cases  where  the  landlord's  only  title  was  an  estate  for  the  life 
of  another,  which  has  expired  during  the  term  of  the  lease 
{Casey  v.  Gregory,  13  Mon.  (Ky.)  508;  Ryder  v.  Mansell, 
^%  Me.  167) ;  or  where  the  tenant  has  during  the  term  purchased 
in  the  landlord's  reversionary  title,  under  a  valid  execution, 
mortgage,  or  tax  sale,  or  other  like  alienation  of  the  plaintiff's 
title  {Randolph  v.  Carlton,  8  Ala.  606;  Jackson  v.  Rowland^ 
6  Wend.  mQ  ;  Trial  of  Titles  (S.  &  W.),  §  358) ;  or  has  been 
evicted  by  title  paramount  to  that  of  the  landlord  in  a  suit  by 
a  stranger. — Taylor's  Land.  &  Ten.  §  654 ;  Marsh  v.  Butter- 
worth,  4  Mich.  575 ;  Herman  on  Estop.  §  360. 

Such  a  defense  can,  of  course,  be  good  only  in  actions  of 
ejectment,  or  trespass  to  try  titles,  where  the  merits  of  the 
plaintiff's  title  can  be  questioned.  It  is  a  manifest  effort  on 
the  part  of  defendants  to  set  up  an  after-acquired  title  in  order 
to  overthrow  the  title  of  the  one  under  whom  they  obtained 
possession.  It  clearly  does  not  come  within  the  exception  above 
stated,  for  there  has  been  no  change  whatever  in  the  status  of 
the  plaintiff's  title  except  relatively.  It  has  neither  expired, 
nor  has  it  been  extiiujuished.  It  has  only  been  overshadowed 
by  a  newly  created,  and  recently  acquired  title.  The  new  right 
or  title,  conferred  by  defendants'  letters  of  administration,  was 
acquired  during  their  tenancy,  and  was  hostile  to  that  of  the 
plaintiff,  who  should  have  the  option  of  contesting  a  right  of 
recovery  predicated  upon  it. — Ov:)ens  v.  Childs,  58  Ala.  113. 
The  change  in  the  statics  of  defendants  does  not  change  the 
principle.  Their  legal  metamorphosis  from  mere  tenants  to 
administrators  was  their  own  act,  and  renders  none  the  less 
necessary  the  surrender  of  their  possession  to  the  plaintiff  be- 
fore they  can  in  good  faith  raise  the  question  as  to  the  superi- 
ority of  their  newly  acquired  title.  The  policy  of  the  law, 
among  other  reasons,  is  to  discourage  tenants  from  speculating 
in  adverse  titles  hostile  to,  or  in  derogation  of  the  title  of  their 
landlords. 

The  judgment  is  reversed  and  the  cause  remanded. 
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Commercial  Bank  of  Selma  v.  Brewer. 

Bill  in  Equity  hy  Unsecured  Creditors  to  have  Deed  of  Trust 
declared  a  General  Assignment. 

1.'  When  fraudulent  deed  of  trust  can  not  he  declared  a  general  assign- 
ment.— A  deed  of  trust,  made  with  the  intent  to  hinder,  delaj'  or  defraud 
the  grantor's  creditors,  can  not  be  upheld  and  declared  a  general  assign- 
ment, at  the  suit  of  creditors  not  secured  thereby  against  other  unse- 
cured creditors  who  have  caused  attachments  to  be  levied  on  the  prop- 
erty conveyed  by  the  deed,  or  who  have  attacked  the  deed  for  fraud. 

2.  mien  deed  of  trust  executed  by  insolvent  debtor  fraudulent  and  void 
as  to  creditors. — A  deed  of  trust  executed  by  an  insolvent  debtor  on  Ist 
April,  conveying  to  a  trustee,  as  security  for  debts  owing  to  some  of  his 
creditors  therein  named,  then  past  due,  his  entire  stock  of  goods  and 
merchandise  then  on  hand,  and  in  a  certain  storehouse,  embracing  all 
his  unencumbered  property,  and  also  all  the  goods  and  merchandise  he 
might  thereafter  bring  into  said  storehouse  for  the  purpose  of  increasing, 
replenishing,  or  keeping  up  his  stock,  and  expressly  providing  that  the 
grantor  was  to  "  have  and  retain  possession  of  said  property  ".  until  the 
Ist  November  following,  and  that  if  the  secured  debts  were  not  paid  by 
that  time,  the  deed  was  to  be  null  and  void,  with  a  power  of  sale  on  de- 
fault in  payment,  but  not  providing  for  an  extension  of  the  debts, — is 
fraudulent  and  void  as  against  the  unsecured  creditors  of  the  grantor, 
although  neither  the  trustee  nor  the  beneficiaries  had  any  notice  of  the 
grantor's  insolvency  at  the  time  the  deed  was  executed. 

3.  When  debt  secured  by  mortgage  not  extended. — A  stipulation  in  a 
mortgage,  executed  to  secure  a  past  due  debt,  providing  for  a  foreclosure 
at  a  future  day,  is  not  of  itself  an  extension  of  the  debt. 

Appeal  from  Shelby  Chancery  Court. 

Heard  before  Hon.  Thomas  Cobbs. 

The  bill  in  this  cause  was  filed  by  W.  P.  Brewer  and  others 
against  the  Commercial  Bank  of  Selma,  a  corporation,  and 
others,  for  the  purpose  of  having  a  deed  of  trust,  executed  by 
Hirscher  Bros.,  a  mercantile  partnership,  to  secure  certain  of 
their  creditors,  declared  a  general  assignment.  Prior  to  the 
filing  of  the  bill  said  bank  and  others,  unsecured  creditors  of 
Hirscher  Bros.,  caused  attachments  to  be  issued,  and  levied  on 
a  stock  of  goods,  the  property  conveyed  by  the  deed  of  trust ; 
and  these  goods  wei'e  in  the  hands  of  the  sheriff  at  the  time 
the  bill  was  filed.  The  other  material  averments  of  the  bill 
are  sufficiently  stated  in  the  opinion.  The  Chancery  Court 
entered  a  decree  overruling  a  demurrer  to  the  bill  filed  by  said 
attaching  creditors,  and  also  a  motion  made  by  them  to  dismiss 
for  want  of  equity.     That  decree  is  here  assigned  as  error. 
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Johnston  &  Tillman,  for  appellants,  cited  Constantme 
V.  Twelves,  29  Ala.  607;  Tickner  v.  Wiswall,  9  Ala.  305; 
Price  V.  Masange,  31  Ala.  701 ;  Sims  v.  Gaines,  64  Ala.  392  ; 
Bump,  on  Fraud.  Con.  p.  120;  Cheatham  v.  Hawkins,  76  N. 
C.  335 ;  Holmes  v.  Marshall,  78  N.  C.  262 ;  Tennessee  Nat. 
Bank  v.  Ehhert,  9  Heisk.  (Tenn.)  153 ;  McCrasly  v.  Hass- 
lock,  4  Baxter  (Tenn.)  1 ;  Frost  v.   Warren.  42  N.  Y.  204. 

Heflin,  Bowden  &  Knox,  contra. — (1)  The  rule  is  well 
established  that  a  mortgage  or  deed  of  trust  which  conveys 
substantially  all  the  debtor's  property,  for  the  security  of  one 
or  more  preferred  creditors,  to  the  prejudice  of  other  creditors, 
is  made  a  general  assignment  by  the  statute ;  and  on  bill  filed, 
it  will  be  declared  a  general  assignment,  and  executed  for  the 
benefit  of  all  the  creditors  of  the  grantor. — Holt  v.  Bancroft, 
30  Ala.  193 ;  Warren  v.  Zee,  32  Ala.  440 ;  Stetson  (&  Co. 
V.  Miller,  36  Ala.  642;  Longmire  v.  Goode,  38  Ala.  577; 
Shirley  v.  Teal,  67  Ala.  449,  and  authorities  there  cited. 
(2)  The  question  of  fraud  in  law  or  fraud  in  fact  in  the  execu- 
tion of  the  mortgage,  that  is  attempted  to  be  raised  by  the  de- 
murrer, can  not  be  set  up  by  the  demurrants  against  the  com- 
plainants. The  mortgage  is  not  fraudulent  on  its  face. — Con- 
stantine  v.  Twelves,  29  Ala.  607 ;  Price  v.  Mazange,  31  Ala. 
701.  (3)  If  the  mortgage  was  fraudulent,  either  in  law  or  in 
fact,  this  taint  of  fraud  would  not  vitiate  the  mortgage  as  to 
the  complainants,  or  render  it  a  nullity.  They  are  not  parties 
or  privies  to  the  mortgage ;  they  do  not  set  up  the  mortgage, 
and  seek  to  have  it  foreclosed  as  the  grantors  intended  it  to 
operate,  so  as  to  prefer  some  of  the  creditors,  and  exclude 
others ;  but  they  seek  to  obtain  a  decree  that  will  distribute 
the  proceeds  of  the  property  conveyed  by  the  mortgage  equally 
among  all  the  creditors  of  the  mortgagors.  This  relieves  the 
mortgage  of  the  imputation  of  fraud  as  to  the  complainants. 
Holt  V.  Bancroft,  supra  ^  Price  v.  Mazange,  supra. 

STONE,  J. — The  debtor  firm  in  this  case,  Hirscher  Brothers, 
conveyed  a  stock  of  mercliandise  to  certain  named  trustees,  to 
secure  the  payment  of  certain  enumerated  debts,  amounting  to 
twelve  or  thirteen  hundred  dollars.  The  trust  deed  bears  date 
April  1,  1882,  describes  the  debts  as  all  due  or  past  due  at  the 
date  of  execution,  and  was  signed  without  subscribing  witnesses. 
The  description  in  the  deed  of  the  property  conveyed  is,  "all 
the  stock  of  merchandise,  goods  and  chattels  now  contained  in 
the  storehouse  Avliere  said  Ilirscher  Bros,  are  now  doing  busi- 
ness in  the  town  of  Columbiana,  Alabama;  also  all  the  mer- 
chandise and  goods  which  may  hereafter  be  brought  by  said 
Hirscher  Bros,  into  said  storehouse,  for  the  purpose  of  increas- 
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ing,  replenishing,  or  keeping  up  said  stock  of  goods."  The 
deed  declares  that  the  conveyance  is  in  trust  as  follows :  "  It  is 
hereby  agreed  that  said  party  of  the  fii*st  part  is  to  have  and 
retain  possession  of  said  property  until  the  first  day  of  Novem- 
ber, 1882,"  It  then  provides  that  if  the  enumerated,  secured 
debts  are  paid  by  that  time,  the  conveyance  was  to  be  null  and 
void.  There  was  a  power  of  sale  in  case  of  default.  This 
deed  was  filed  for  record  November  22nd,  1882. 

The  present  bill  was  filed  by  certain  named,  non-secured 
creditors,  and  seeks  to  have  said  conveyance  declared  a  general 
assignment,  for  the  equal  benefit  of  all  the  creditors.  This 
bill  was  filed  December  19th,  1882.  Among  other  averments, 
it  charges  that  when  the  existence  of  said  deed  of  trust  became 
known,  by  its  registration,  November  22nd,  1882,  certain  other 
named  non-secured  creditors  of  Hirscher  Bros. — a  third  class, 
different  from  the  two  classes  above  named — sued  out  attaach- 
ments  at  law,  and  had  the  goods  levied  upon.  In  addition  to 
the  prayer  to  have  the  said  deed  declared  a  general  assignment, 
the  bill  prayed  that  said  property  and  its  proceeds  be  appor- 
tioned among  all  the  creditors  of  Hirscher  Bros.  The  bill 
avers  that  when  said  deed  was  made — April  Ist,  1882 — Hir- 
scher brothers  were  in  fact  insolvent,  but  their  credit  was  good, 
and^their  insolvency  unknown,  until  the  said  deed  was  recorded. 
There  was  a  demurrer  to  the  bill,  and  the  chief  ground  relied 
on  is,  that  under  the  stipulations  in  the  deed,  and  under  the 
averments  of  the  bill,  the  deed  is  shown  to  be  fraudulent,  and 
can  not  be  established  as  a  valid  conveyance  against  the  attach- 
ing creditors.  There  can  be  no  question  that  if,  under  the 
averments  of  the  bill,  the  deed  of  trust  be  fraudulent  as  against 
the  non-secured  creditors,  the  present  bill  must  fail.  A  fraudu- 
lent deed  can  not  be  upheld  as  a  general  assignment,  against  a 
creditor  who  attaches,  or  attacks  the  deed  for  the  fraud. 

We  think  the  terms  and  purpose  of  the  present  deed  place 
it  substantially  within  the  category  of  the  conveyances  which 
were  declared  fraudulent  in  Tickner  v.  Miswall,  9  Ala.  305; 
Constantine  v.  Tivelves,  29  Ala.  607;  Price  v.  Mazange, 
31  Ala.  701.  In  the  case  of  Constantine  v.  Twelves,  it  was 
said  :  "  We  can  not  pronounce  the  deed  fraudulent  ujyon  its 
face,  because  it  does  not  distinctly  appear  from  it,  that  there 
were  other  creditors  of  the  Wests  at  the  time  it  was  executed, 
that  Y.  L.  West  was  at  the  time  wholly  insolvent,  that  the 
deed  embraced  all  the  unencumbered  property  owned  by  Pene- 
lope West,  and  that  its  inevitable  tendency  was  to  delay  and 
hinder  these  other  creditors."  The  deed  we  are  considering, 
and  the  averments  of  the  bill  supply  every  one  of  the  enu- 
merated facts,  the  absence  of  which,  it  was  said  in  Constantine 
V.  Twelves,  alone  saved  that  instrument  from  being  declared 
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fraudulent  on  its  face.  The  bill  avers  that  Hirscher  Bros, 
were  insolvent,  that  they  owed  other,  many  other  enumerated 
debts ;  that  the  deed  conveyed  their  entire  property  ;  and  the 
face  of  the  deed  shows  its  "  inevitable  tendency  was  to  delay 
and  hinder  those  other  creditors.'' — Bump,  on  Fraud.  Convey- 
ances, 400 ;  Bodley  v.  Goodrich^  7  How.  (IT.  S.)  276 ;  Cheatham 
V.  Hawkins,  76  JST.  C.  335 ;  Holmes  v.  Marshall,  78  N.  C. 
262;  National  Bank  v.  Elibert,  9  Heisk.  153;  McClasly 
V.  Ilasslock,  4  J.  Baxt.  1.  We  might  possibly  go  further,  and 
hold  that  the  deed,  under  the  circumstances  shown  in  this 
record,  is  fraudulent,  because  it  reserves  a  benefit  to  the 
grantors. — Sims  v.   Gaines,   64  Ala.   392;  Seaman  v.  Nolen, 

68  Ala.  463 ;  Clow  v.  ^¥oods,  9  Amer.  Dec.  346. 

If  it  be  contended  that  inasmuch  as  it  is  not  shown  that  the 
trustees  or  beneficiaries  under  the  deed  had  notice  that  Hirscher 
Bros,  were  insolvent  when  they  made  the  conveyance,  they 
stand  in  the  relation  of  innocent  purchasers,  the  answer  to  this 
is,  if  answer  be  necessary,  that  they  are  not  purchasers  in  the 
sense,  that  want  of  notice  will  protect  them.  As  the  case  now 
appears,  the  beneficiaries  were  antecedent  creditors,  no  indul- 
gence was  stipulated — that  is,  the  secured  creditors  were  not 
bound  to  extend  them  indulgence — and  no  present,  or  new  con- 
sideration was  parted  with.  Delay  of  tlie  right  to  foreclose 
the  mortgage  was  no  extension  of  the  debt. — Sweeney  v.  Bixler, 

69  Ala.  539. 

The  chancellor  should  have  sustained  the  demurrer;  but,  as 
there  may  be  a  motion  to  amend,  which  can  only  be  entertained 
in  the  court  below,  we  will  simply  reverse  and  remand  the 
cause,  to  be  further  proceeded  in  according  to  the  principles  de- 
clared above.  We  confess  we  can  not  perceive  how  the  bill 
can  be  made  good ;  but  we  may  not  be  able  to  see  the  case  in 
all  its  bearings. 

Revei'sed  and  remanded. 


Columbus  Iron  TV^orks  Co.  v*  Renfro 

Bros. 

Trial  of  Bight  of  Property. 

1.  Trial  of  right  of  property ;  claimant  must  have  legal  title. — The  statu- 
tory trial  of  the  right  to  property  levied  on  under  legal  process,  being  merely 
a  cumulative  remedy,  not  superseding  the  ordinary  common  law  actions 
of  trespass,  trover,  or  detinue,  it  can  be  maintained  only  where,  at  com- 
mon law,  these  actions  could  have  been  maintained ;  and  hence,  in  ac- 
37 
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cordance  with  the  rules  applicable  to  the.se  actions,  the  claimant  must 
have  the  legal  title,  or  actual  possession,  and  must  recover  on  the  strength 
of  his  own  title. 

2.  Same;  mortgagee  in  mortgage  of  unplanted  crop  can  not  maintain. 
A  mortgage  of  an  unplanted  crop  does  not  pass  to  the  mortgagee  the  le- 
gal title  to  the  crop  as  it  may  be  planted,  or  as  it  may  come  into  exist- 
ence ;  and  hence,  he  can  not  maintain,  on  the  title  conferred  by  the  mort- 
gage, a  statutory  claim  suit  for  recovery  of  the  crop,  if,  when  the  crop 
comes  into  existence,  a  creditor  of  the  mortgagor  should  seize  it  under 
legal  process. 

3.  Same;  when  he  may  maintain. — But  the  equitable  title  of  the  mort- 
gasree  under  such  mortgage  may  be  converted  into  a  legal  title  by  some 
new  act  on  the  part  of  the  mortgagor  after  the  crop  has  come  into  exist- 
ence, in  ratification  and  confirmation  of  the  mortgage,  as  by  a  delivery  of 
the  crop  to  the  mortgagee,  or  to  another  for  him ;  and  when  his  title  has 
been  thus  perfected,  it  will  support  a  statutory  claim  suit  for  the  recovery 
of  the  crop  against  an  attaching  or  execution  creditor  of  the  mortgagor. 

4.  Mortgage  on  unplanted  crop;  what  act  amounts  to  confirmation. — A 
delivery  of  the  crop,  after  it  has  been  gathered,  to  the  agent  of  a  railroad 
company  for  transportation  to  the  mortgagee,  is  such  a  new  act  in  rat- 
ification and  confirmation  of  the  mortgage  as  passes  the  legal  title. 

Appeal  from  Chambers  Circuit  Court, 

Tried  before  Hon.  Ja:mes  E.  Cobb. 

Tiie  Columbus  Iron  Works  Co.,  having  obtained  a  judgment 
against  one  Chisholm  in  the  Circuit  Court  of  Tallapoosa  county, 
caused  an  execution  issued  thereon  to  be  levied  on  five  bales 
of  cotton  as  the  property  of  the  defendant  in  execution.  To 
this  cotton  Renfro  Bros,  interposed  a  claim,  and  the  cotton 
was  delivered  to  them  by  the  sheriff,  an  affidavit  having  been 
made  and  bond  given  as  required  by  the  statute.  The  trial  was 
had  "  on  issue  made  up  and  joined  under  the  direction  of  the 
court,  "and  resulted  in  a  verdict  and  judgment  for  the  claimants. 

The  evidence  introduced  on  the  trial  tended  to  show  that 
the  execution  was  received  by  the  sheriff  of  Chambers  county 
on  12th  November,  1880,  and  was  levied  on  the  cotton  in  con- 
troversy on  the  day  following ;  that  at  the  time  of  the  levy  the 
cotton  was  in  the  depot  of  the  East  Alabama  Railway  Company 
at  a  station  on  said  road  in  said  county,  and  was  marked  with 
the  initials  of  the  defendant  in  execution ;  that  the  cotton  was 
delivered  to  the  railroad  company  by  Chisholm's  servant,  who 
told  the  company's  agent  that  Chisholm  had  directed  him  to 
have  the  cotton  consigned  to  the  claimants ;  that  the  cotton  was 
so  consigned,  and  a  receipt  was  given  therefor  in  Chisholm's 
name,  as  requested  by  the  servant.  The  claimants  claimed  title 
to  the  cotton  under  two  mortgages  executed  by  Chisholm  and 
others  in  November,  1879,  "on  the  crops  of  said  parties  to  be 
grown  in  the  year  1880 ; "  and  it  was  shown  that  the  cotton  was 
raised  during  that  year,  and  was  a  part  of  the  crop  covered  by 
the  mortgages. 

The  plaintiff  asked  the  court  in  writing  to  charge  the  jury 
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that,  if  they  believed  from  the  evidence,  tliat  the  cotton  in  dis- 
pute was  delivered  to  the  agent  of  the  railroad  company  as  the 
property  of  Chisholm,  with  instructions  to  ship  it  to  the  claim- 
ants, this  alone  would  not  amount  to  a  delivery  to  the  claimants. 
The  court  refused  to  give  this  charge,  and,  at  the  claimants' 
written  request  charged  the  jury,  in  substance,  as  follows :  That, 
if  they  believed  from  the  evid^ce  that  the  cotton  was  mortgaged 
to  the  claimants,  and  was  delivered  to  the  railroad  company  at 
a  designated  station,  "to  be  delivered  to"  the  claimants,  the  de- 
livery to  the  company  was  a  delivery  to  the  claimants ;  and  if 
it  was  so  delivered  before  the  execution  was  received  by  the 
sheriff,  then  the  jury  must  find  for  the  claimants.  To  these 
rulings  of  the  Circuit  Court  the  plaintiff  duly  excepted ;  and 
they  are  here  assigned  as  error. 

N.  D.  Denson,  for  appellant. 

W.  H.  Barnes,  contra. 

BRICKELL,  C.  J.— The  statutory  trial  of  the  right  to  prop- 
erty levied  on  by  legal  process  has,  from  its  origin,  been  re- 
garded as  merely  a  cumulative  remedy,  not  superseding  the  or- 
dinary common  law  actions  of  trespass,  trover,  or  detinue.  It 
can  be  maintained  only  where,  at  common  law,  these  actions 
could  have  been  maintained,  and  hence,  in  accordance  with 
the  rules  applicable  to  these  actions,  the  claimant  must  have  a 
legal  title  to  support  it,  or  actual  possession,  which  is  but  evi- 
dence of  such  title,  and  must  recover  upon  the  strength  of  his 
own  title. — Lehman  v.  Warren,  53  Ala.  535. 

It  is  the  settled  doctrine  in  this  court,  that  a  mortgage  of  an 
unplanted  crop  does  not  pass  to  the  mortgagee  a  legal  title  to 
the  crop  as  it  may  be  planted,  or  as  it  may  come  into  existence. 
In  a  court  of  equity  it  operates  by  way  of  present  contract,  tak- 
ing effect  and  attaching  to  the  crop  when,  and  as  soon  as  it 
comes  m  esse,  creating  a  right  the  court  will  enforce  and  pro- 
tect against  all  others  than  hona  fide  purchasers  for  value. 
Abraham  v.  Carter,  53  Ala.  8 ;  Booker  v.  Jones,  55  Ala.  266 ; 
Bees  V.  Coats,  65  Ala.  256 ;  Gramt  v.  Steiner,  Ih.  499.  Such 
a  mortgagee,  not  having  a  legal  title,  having  only  an  equity,  can 
not  maintain  a  trial  of  the  right  of  property,  if,  when  the  crop 
comes  into  existence,  a  creditor  of  the  mortgagor  should  seize 
it  on  legal  process ;  his  remedy  for  the  recovery  of  the  things 
in.  specw  is  in  equity  exclusively. — Stern  v.  Si'inpson,  62  Ala. 
194;   Grant  v.  Steiner,  supra. 

While  the  mortgage  of  an  unplanted  crop  operates  only  by 
way  of  contract,  creating  originally  merely  an  equity,  yet,  after 
the  crop  comes  into  existence,  the  mortgagor  may  by  a  new  act 
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intended  to  render  the  mortgage  effectual,  make  it  valid  and 
operative,  vesting  the  legal  title. — Abraham  v.  Carter,  supra,' 
Jones  V.  Bicharason,  10  Mete.  481 ;  Head  v.  Goodwin,  37  Me. 
181.  The  crop  being  in  esse,  a  visible,  tangible,  actual  chattel, 
the  subject  of  immediate  sale  or  of  transfer,  the  mortgagor  may 
ratify  and  confirm  his  contract,  and  by  ratification  and  confirma- 
tion may  convert  the  equity  into  an  alienation  and  transfer  of 
the  chattel.  The  character  of  the  new  act,  to  which  this  opera- 
tion can  be  ascribed,  has  been  the  subject  of  much  discussion  ; 
but  that  a  delivery  of  the  thing  or  chattel  itself  is  unequivocal, 
vesting  the  legal  title,  has  not  been  doubted.  The  delivery  may 
be  to  the  mortgagee  personally,  or  it  may  be  to  his  agent,  for  a 
delivery  to  an  agent  is  the  equivalent  of  a  delivery  to  the  prin- 
cipal.— Jones  on  Chat.  Mort.  §  180.  And  a  delivery  to  a  car- 
rier for  the  purpose  of  transportation  to  the  mortgagee,  will 
operate  to  vest  title  in  the  latter.  Such  is  the  settled  doctrine, 
where  there  is  an  executory  agreement  for  the  sale  of  undistin- 
guished or  unspecified  chattels,  or,  as  between  vendor  and  ven- 
dee, or  as  against  third  persons,  delivery  may  be  essential  to  the 
completion  of  a  sale.  The  delivery  to  the  carrier  is  such  an 
appropriation  to  the  uses  of  the  vendee,  that  it  vests  in  him 
immediately,  in  contemplation  of  law,  the  property  in  the 
goods. — Benjamin  on  Sales  (1st  Ed.),  250 ;  2  Smith  Lead.  Cases 
(7th  Am.  Ed.),  1193. 

The  mortgage  in  the  present  case  operated  originally  merely  by 
w^ay  of  contract,  and  created  an  equity  only.  But  after  the  crop 
had  come  into  existence,  the  delivery  to  the  agent  of  the  rail- 
road company  for  transportation  to  the  mortgagee  was  a  new 
act  in  ratification  and  confirmation  of  the  mortgage,  passing  the 
legal  title.  The  delivery  was  complete  before  the  execution  of 
the  appellants  came  to  the  hands  of  the  sheriff,  preventing  the 
acquisition  of  a  lien  which  could  prevail  over  the  prior  equity 
and  the  legal  title  of  the  claimants.  The  delivery  was  not 
qualified,  or  its  effect  lessened,  because  the  agent  of  the  railroad 
company  gave  the  mortgagor  a  receipt  for  the  cotton.  The 
shipment  and  consignment  the  mortgagor  instructed  should  be 
made  to  the  mortgagee,  and  the  receipt  was  simply  evidence  of 
the  extent  to  which  he  had  complied  with  the  obligation  of  the 
mortgage. 

The  rulings  of  the  Circuit  Court  were  in  conformity  to  these 
views,  and  its  judgment  must  be  afiirmed. 
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ner. 

JBill  in  Equity  hy  St6ckholders  against  Corporation  and  Board 
of  Directors  to  hold  them  accountable  for  Mismanagement 
of  Corporate  Trusty  for  a  Dissolution  of  the  Coiporation^ 
am,d  Settlement  of  its  Affairs. 

1.  Appeal  from  decretal  order  on  demurrer  to  hill;  what  transcript 
should  contain. — On  an  appeal  from  an  interlocutory  decree  on  demurrer 
to  a  bill  in  equity,  the  transcript  should  only  contain  the  bill  and  its  ex- 
hibits, the  process  and  service  thereof,  the  demurrer,  the  decretal  order 
thereon,  the  papers  pertaining  to  the  appeal,  and  the  register's  proper 
certificates. 

2.  Corporation  under  general  law ;  when  regularity  can  not  be  ques- 
tioned.— On  a  bill  filed  by  a  minority  of  the  stockholders  in  a  private  cor- 
poration organized  under  the  general  law,  seeking  to  hold  the  corporation 
and  a  majority  of  tiie  directors  accountable  for  alleged  mismanagement 
of  the  trust,  no  inquiry  can  be  made  as  to  irregularities  in  the  organiza- 
tion, for  the  purpose  of  showing  that,  by  reason  of  a  failure  to  take  some 
of  the  preliminary  steps  required  by  the  statute,  there  was  no  proper  in- 
corporation . 

3.  Bill  by  minority  of  stockholders  against  corporation  and  directors, 
seeking  to  hold  them  accountable  for  niismanagement ;  when  without  equity. 
A  bill  filed  by  a  minority  of  the  stockholders  in  a  private  corporation 
against  the  corporation  and  a  majority  of  the  directors,  seeking  to  hold 
them  accountable  for  a  mismanagement  of  the  corporate  trusts,  charging 
the  directors  with  a  combination  and  formation  of  a  ring  for  their  own 
private  profit  at  the  expense  of  the  other  stockholders,  and  with  acts  of 
wrong-domg  and  mismanagement,  none  of, which  are  ultra  vires,  but  con- 
taining no  averment  that  the  corporate  effects  are  imperiled  by  the  insol- 
vency of  the  parties,  or  that  any  request  has  been  made  known,  soliciting 
the  use  of  the  corporate  name  in  bringing  suit  against  the  offending  di- 
rectors, or  that  any  attempt  has  been  made  to  obtain  a  meeting  of  the 
stockholders  for  the  purpose  of  obtaining  redress  for  the  alleged  griev- 
ances,— is  without  equity. 

4.  Private  corporation  ;  may  he  dissolved  by  act  of  stockholders. — A  pri- 
vate corporation,  organized  under  the  general  law,  for  the  purpose  of  con- 
ducting a  purely  private  enterprise,  entered  upon  solely  for  the  benefit  of 
the  shareholders,  no  matter  of  dut}^,  public  in  its  nature,  or  pertaining  to 
the  public  welfare,  being  enjoined  or  assumed,  which  would  not  equally 
obtain,  if  the  stockholders  had,  without  incorporation,  formed  a  joint 
stock  company  or  partnership,  having  the  same  objects  in  view,  may  be 
dissolved  by  the  stockholders  without  obtaining  the  consent  of  the  State ; 
and  the  duration  of  its  corporate  existence  may  be  limited  by  a  by-law 
adopted  at  the  time  of  its  organization. 

5.  Same ;  dissolution  at  period  fixed  by  by-law  ;  continuance  of  business 
after  dissolution  ;  nature  of,  and  rights  and  duties  of  parties. — A  bj^-law 
of  such  corporation,  adopted  at  the  time  of  its  organization,  providing 
that  it  shall  be  dissolved  on  a  designated  day  in  the  future,  puts  an  end 
to  the  corporation  on  the  day  designated ;  and  its  continuance  thereafter 
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is  merely  permissive,  the  result  of  silent  acquiescence,  and  it  can  only  be 
regarded  as  a  joint  stock  company,  having  no  fixed  duration,  and  being 
liable  to  be  terminated  at  the  mere  will  of  any  of  the  parties  in  interest; 
but  so  long  as  the  shareholders  continue  to  act  in  jomt  adventure  after 
such  dissolution,  they  must  be  presumed  to  have  agreed  to  be  governed 
by  the  same  authority  and  rules  as  those  which  governed  the  corpora- 
tion. 

6.  Bill  by  stockholders  against  corporation  and  directors ;  when  not 
multifarious. — A  bill  filed  by  a  minority  of  the  stockholders  of  a  private 
corporation,  seeking  a  dissolution  of  the  corporation,  and  a  settlement 
of  its  affairs,  is  not  multifarious,  because  the  complainants  are  not  enti- 
tled to  joint  or  co-extensive  relief.  The  complainants  are  entitled  to 
relief  of  the  same  kind ;  and,  in  taking  the  account,  complete  adjustment 
should  be  made  among  all  the  parties,  plaintiff  and  defendant. 

Appeal  from  the  Chancery  Court  of  Mobile. 

Heard  before  Hon.  John  A.  Foster. 

The  bill  in  this  cause  was  filed  on  the  1st  June,  1882,  bj 
Louis  P.  Waganer  and  G.  Floyd  Johnston,  as  stockholders  or 
shareholders  in  a  private  corporation,  called  the  "Merchants  & 
Planters  Line,"  against  the  said  corporation,  and  against  Ritten- 
house  Moore,  James  G.  Stewart,  and  Frank  S.  Stone,  "directors 
and  active  managers  of  said  corporation,"  together  with  the 
other  stockholders;  and  sought  a  dissolution  of  the  corporation, 
a  settlement  of  its  affairs,  and  the  appointment  of  a  receiver  to 
take  charge  of  its  property  pending  the  suit ;  charging  the  prin- 
cipal defendants  with  various  acts  of  misconduct  in  the  manage- 
ment of  its  business,  by  which  injury  was  caused  to  the  corpo- 
ration and  the  complainants.  The  bill  did  not  allege  that  the 
said  association  was  a  corporation,  but  that  it  claimed  to  be  a 
corporation,  organized  under  the  general  laws  of  Alabama  au- 
thorizing and  regulating  the  formation  of  private  corporations, 
stating  the  facts  touching  its  organization,  and  submitted  to  the 
court  the  question,  whether,  on  the  facts  stated,  the  association 
was  a  corporation ;  seeking  to  hold  the  defendants  liable  "as 
individuals  doing  business  under  the  name  of  the  Merchants  and 
Planters  Line,  and  against  said  Merchants  and  Planters  Line  as 
a  corporation." 

The  declaration  or  articles  of  incorporation  were  filed  in  the 
ofiice  of  the  probate  judge  of  Mobile  on  the  12th  November,  1879, 
and  stated  that  the  corporation  was  formed  "for  the  purpose 
of  chartering,  buying  and  owning  steamboats  and  other  water- 
crafts,  for  the  object  and  purpose  of  establishing  and  regulating 
a  line  of  steamboats  and  other  water-crafts  to  ply  and  transport 
freight  and  passengers"  on  all  the  rivers  and  tributary  streams 
emptying  into  the  bay  of  Mobile.  The  stockholders  were  all 
owners  and  part-owners  of  steamboats,  and  their  boats  were 
turned  over  to  the  corporation  at  an  agreed  valuation,  the  shares 
of  stock  held  by  each  being  determined  by  the  value  of  his 
boat.     Waganer  was  one  of  the  original  stockholders,  and  John- 
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ston  became  a  stockholder  by  purchase  from  StcM'art  after  Jan- 
uary, 188 J.  Rittenhouse  Moore  was  elected  president  and, 
treasurer  of  the  corporation,  and  a  board  of  directors  was  elected 
consisting  of  said  Moore,  F.  S.  Stone,  G.  J.  Stewart,  L.  P.  "Wag- 
aner,  and  Y.  B.  Gunnison  ;  and  Gunnison  having  sold  and 
transferred  his  interest  to  Moore,  J.  Bethea  \va8  afterwards 
elected  a  director  in  his  place.  The  bill  alleged  that  Moore, 
Stone  and  Stewart,  "being  a  majority  of  the  board  of  president 
and  directors,  formed  a  ring  or  combination  to  use  their  said 
offices  of  trust  for  their  own  personal  ends  and  profit,  to  the 
detriment  of  said  association  and  others  holding  stock  therein ; 
and  in  pursuance  of  this  design,  they  met  and  managed  the  af- 
fairs of  said  '  Line '  by  themselves,  without  directors'  or  stock- 
holders' meetings,  and  without  giving  notice  to  said  L.  P.  Wag- 
aner,  who  was  a  director,  claiming  that,  as  they  constituted  a 
majority  of  the  board,  they  could  and  would  deal  with  it  as 
they  saw  proper,  and  need  not  give  the  minority  any  notice  of 
their  meetings.  They  fixed  the  salary  of  said  Moore,  as  presi- 
dent and  treasurer,  at  $200  per  month,  which  is  a  grossly  ex- 
travagant sum,  and  whiclrwas  fixed  at  that  rate,  not  with  refer- 
ence to  the  value  of  his  services,  but  to  benefit  said  Moore," 
who,  it  was  alleged,  was  engaged  in  other  kinds  of  business, 
and  devoted  but  very  little  of  his  time  and  attention  to  the  busi- 
ness of  the  corporation ;  and  there  were  similar  charges  as  to 
the  salarj'paid  G.  J.- Stewart,  $150  per  month,  as  secretary,  and 
$50  per  month  to  Frank  Ward,  "  as  collector  of  the  bills  of  the 
boats,"  he  being  a  clerk  in  Moore^s  employment. 

Among  other  charges  of  mismanagement  and  abuse  of  trust 
on  the  part  of  said  Moore,  Stone  and  Stewart,  the  bill  contained 
the  following  allegations:  "After  said  company  was  duly  or- 
ganized, "by  a  resolution  adopted  at  a  regular  meeting  of  the 
said  company,  said  Moore  was  required  to  give  a  bond,  as  pres- 
ident and  treasurer,  with  good  security,  in  the  sum  of  $10,000, 
for  the  moneys  and  property  coming  to  his  hands,  and  for  the 
faithful  performance  of  his  duties;  and  another  resolution  was 
adopted,  requiring  him  to  deposit  the  money  of  the  company, 
in  its  name,  in  a  designated  bank  in  Mobile ;"  and  it  was  alleged 
that  he  had  never  given  any  bond,  and  had  never  deposited  the 
moneys  of  the  company  as  instructed,  but  had  intermingled 
them  with  his  own  funds,  and  had  kept  and  dealt  with  them  as 
his  own.  "  They  have  failed  to  perform  their  duty  in  not  re- 
quiring full,  fair  and  proper  returns  of  the  earnings  of  said 
steamboats  to  be  made,  although  they  well  knew"  that  some  of 
the  boats  make,  and  long  have  made,  false  returns  of  their  car- 
goes and  freight,  greatly  to  the  injury  of  said  company ;  and 
they  have  failed  to  lay  up  such  boats,  but  have  paid  the  stock- 
holders representing  said  boats  their  dividends,  without  requir- 
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ing  them  to  settle  up  their  arrearages,  in  violation  of  the  by- 
Jaws  of  the  company.  They  have  abused  their  said  offices  and 
trusts  by  laying  up  some  boats  arbitrarily  and  unreasonably, 
and  especially  that  of  your  orator  Johnston,  so  as  to  prevent 
him  from  earning  his  salary  as  captain,  and  also  in  laying  up 
the  boat  of  your  orator  Waganer,  and  have  kept  other  and  less 
suitable  boats  running,  simply  to  enable  the  owners  of  such 
boats,  who  are  in  said  ring,  to  earn  salaries  as  captains ;  and  re- 
cently, while  capriciously  and  unnecessarily  keeping  the  boats 
of  your  orators  laid  up  and  idle,  they  purchased  another  boat, 
called  the  Ruth,  and  run  her  for  said  company,  so  as  to  enable 
them  to  give  employment  to  J.  Woodie  Stone  as  captain,  he 
being  also  in  said  ring,  and  to  give  employment  to  men  whom 
said  Moore  had  in  his  individual  employment,  and  to  whom  he 
was  liable  for  salaries.  They  purchased  said  steamboat  Ruth 
for  S3,200,  and  for  a  long  time  filed  no  bill  of  sale  for  her  to 
said  company,  in  the  custom-house  at  Mobile;  and  when  your 
orators  began  to  investigate  said  matter,  they  recorded  a  con- 
veyance of  her,  reciting  a  consideration  of  §5,000  ;  and  orators 
charge,  on  information  and  belief,  that  they  are  seeking  to  charge 
said  boat  to  said  company  at  that  price,  when  they  only  paid 
$3,200  for  her.  The  purchase  of  said  boat  was  unnecessary, 
and  not  to  the  true  interest  of  said  company,  and  is  an  attempted 
speculation  for  their  own  private  advantage."  It  was  charged, 
also,  that  Moore  had  received  large  sums  of  money,  by  way  of 
honus  on  cotton  brought  to  Mobile  to  be  compressed,  and  as  re- 
hate  on  charges  of  freight,  drayage,  wharfage,  etc.,  and  failed  to 
account  to  the  company  for  these  sums;  and  numerous  other 
wrongful  acts  were  specified. 

A  demurrer  to  the  bill  was  filed  by  all  the  defendants,  jointly 
and  severally,  and  a  separate  demurrer  by  the  several  defend- 
ants who  were  sought  to  be  charged  individuall3\  The  causes 
of  demurrer  assigned  were — 1st,  multifariousness;  2d,  misjoin- 
der of  complainants ;  3d,  non-joinder  of  necessary  parties ;  4th, 
that  the  corporation  was,  according  to  the  allegations  of  the  bill, 
dissolved  on  the  1st  January,  1881;  5th,  that  for  the  alleged 
wrongful  acts  there  was  a  complete  remedy  at  law  in  the  name 
of  the  corporation,  and  the  bill  did  not  show  a  request  and  re- 
fusal to  prosecute  a  suit  in  the  name  of  the  corporation.  The 
chancellor  overruled  the  demurrer,  and  his  decree  is  now  as- 
signed as  error. 

Macartney  &  Clakke,  for  appellants. 

R.  Inge  Smith,  and  Anderson  &  Bond,  contra. 

STONE,  J. — The  first  forty,  and  the  If.st  four  pages  of  the 
Vol.  lxxi. 


1882.]  OF  ALABAMA.  585 

[Merchants  &  Planters  Line  v.  AVaganer.] 

record  in  this  case,  contain  every  thing  that  can  be  considered 
on  the  questions  raised  by  the  present  appeal.  Tliere  are 
other  one  hundred  and  eighteen  closely  written  folio  pages, 
made  up  of  affidavits  filed  for  and  against  the  appointment  of 
a  receiver ;  a  motion  that  was  never  acted  on  in  the  court  be- 
low, and,  of  course,  is  not  and  can  not  be  the  subject  of  an  as- 
signment of  error.  The  appeal  is  from  an  interlocutory  decree 
of  the  chancellor,  overruling  a  demurrer  to  the  bill.  Nothing 
should  have  come  before  us  except  the  bill  and  its  exhibits,  the 
process  and  service  thereof,  the  demurrer,  the  decretal  order  of 
the  chancellor,  and  the  papers  pertaining  to  the  appeal,  with  the 
register's  proper  certiticates.  The  affidavits  were  no  part  of 
the  record,  and  could  not  become  such,  until  they  were  made 
the  basis  of  judicial  action,  either  in  granting,  or  refusing  to 
grant  an  order  for  a  receiver.  Counsel  should  have  seen  to  it, 
that  these  affidavits  were  omitted  from  the  transcript,  for  the 
double  reason,  that  it  would  have  curtailed  more  than  half  the 
expense  of  this  appeal,  and  would  have  left  the  transcript  much 
less  cumbrous.  It  does  not  sufficiently  appear  who  is  at  fault 
for  the  insertion  of  this  unnecessary  matter,  and  we  therefore 
make  no  order  in  this  case  in  reference  to  the  cost  of  it.  Should 
another  record  come  before  us,  needlessly  incumbered  as  this  is, 
we  will  allow  no  costs  for  the  superfluous  matter. 

In  November,  1879,  ten  persons  as  corporators  and  share- 
holders made  application  to  be  incorporated  under  the  general 
laws  of  the  State  of  Alabama.  They  filed  their  declaration  in 
writing,  and  therein  set  forth,  that  their  corporate  name  was  to 
be  "The  Merchants  and  Planters  Line,"  and  that  their  corpo- 
ration was  formed  "  for  the  purpose  of  chartering  and  buying 
and  owning  steamboats  and  other  water  crafts,  for  the  object 
and  purpose  of  establishing  and  regulating  a  line  of  steamboats 
and  other  water  crafts  to  ply  and  transport  freight  and  passen- 
gers, for  proper  compensation,  on  the  Bigbee,  Little  Bigbee, 
Warrior,  and  Alabama  and  Mobile  rivers,  and  all  the  rivers  and 
streams  tributary  thereto,  and  the  bay  of  Mobile."  The  capi- 
tal stock  was  fixed  at  ten  thousand  dollars,  divided  into  two 
hundred  shares  of  tifty  dollars  each.  The  ten  corporators,  in 
subscribing  the  declaration,  set  opposite  their  names  the  amount 
of  stock  they  severally  proposed  to  take,  and  in  this  way  the 
whole  two  hundred  shares  were  taken.  They,  soon  after  filing 
their  declaration,  held  a  stockholders'  meeting,  adopted  a  sys- 
tem of  by-laws,  elected  five  directors,  chose  one  of  the  number 
to  be  president  and  treasurer,  and  entered  upon  their  corporate 
existence,  dating  from  November,  1879. 

It  is  stated  that  some  of  the  statutory  steps,  preliminary  to 
a  proper  incorporation,  were  not  taken ;  and  on  that  account, 
the  inquiry  is  raised  whether  the  company  ever  was  in  fact  in- 
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corporated.  We  use  the  word  inquiry,  because  it  can  scarcely 
be  affirmed  that  counsel  contend  such  is  the  case.  There  is 
nothing  in  the  suggestion.  If  this  were  a  proceeding  by  scire 
facias^  or  in  the  nature  of  a  quo  warranto^  then  this  question 
could  be  considered.  It  can  not  be  raised  in  a  proceeding  such 
as  this,  which  is  a  bill  filed  by  certain  stockholders,  seeking  to 
hold  the  corporation  and  a  majority  of  the  board  of  directors 
accountable  for  alleged  mismanagement  of  the  trust. — Aug.  & 
Ames  on  Corp.  §§  777-8 ;  Boone's  Man.  of  Corp.  §  203 ;  Mora- 
wetz,  Priv.  Corp.  §  658 ;  Baker  v.  Ba^kus^  82  111.  79. 

Have  the  complainants  averred  sufficient  facts  to  authorize 
them,  representing,  as  they  do,  a  minority  of  the  stock,  to  come 
into  equity  for  the  redress  of  the  wrongs  they  complain  of, 
while  the  corporate  powers  are  still  in  exercise?  Very  true, 
the  present  bill  charges  that  three,  a  majority,  of  the  directors 
have  combined  and  formed  a  ring  for  their  own  private  profit, 
at  the  expense  of  the  other  stockholders,  and  many  acts  of 
wrong-doing  are  charged  against  those  three  directors.  N^o  act 
is  charged  that  is  ultra  vires,  and  there  is  no  averment  that  the 
corporation  effects  are  imperiled  by  the  insolvency  of  the  par- 
ties. Neither  is  there  averment  in  the  bill  that  any  request  has 
been  made  known,  soliciting  the  use  of  the  corporate  name  in 
bringing  suit  against  the  alleged  offenders.  Nor  is  it  shown 
that  any  attempt  has  been  made  to  obtain  a  meeting  of  the 
stockholders.  In  Tuscaloosa  Manufacturing  Co.  v.  Cox^  68 
Ala.  71,  the  questions  presented  arose  on  bill  filed  by  a  minor- 
ity of  stockholders.  True,  the  abuses  charged  in  that  case  were 
less  flagrant  than  those  complained  of  in  this ;  but  the  differ- 
ence is  in  degree,  not  in  kind.  In  that  case,  we  ruled  that 
complainants  had  shown  no  ground  for  equitable  relief.  We 
said,  "in  the  government  of  corporations,  much  must  be  left  to 
the  judgment  and  discretion  of  the  directory,  and  much  must 
be  credited  to  the  fallibility  of  human  judgment.  If  it  be  sup- 
posed an  unwise  course  is  being  pursued,  or  that  the  interests 
of  the  corporation  are  suffering,  or  likely  to  suffer  through  the 
inefficiency  or  faithlessness  of  an  official,  an  appeal  should  first 
be  made  to  the  directory  or  governing  body,  to  redress  the 
grievance.  Failing  there,  in  ordinary  cases  the  next  redress 
will  be  found  in  the  power  of  the  ballot,  which  usually  comes 
into  exercise  at  short  intervals."  We  quoted  approvingly  the 
cases  of  Greaves  v.  Gouge,  69  N.  Y.  154,  and  Brewer  v.  Bos- 
ton Theatre,  104  Mass.  378.  In  Hawes  v.  Oakland,  104  U.  S. 
450,  Justice  Miller,  in  delivering  the  opinion  of  the  court, 
stated  that  a  stockliolder  could  appeal  to  the  courts  for  relief, 
"  where  the  board  of  directors,  or  a  majority  of  them,  are  act- 
ing for  their  own  interest,  in  a  manner  destructive  of  the  cor- 
poration  itself,  or  of  the  rights  of  the  other  shareholders." 
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That  is  precisely  what  is  averred  in  this  case.  "But,"  Justice 
Miller  adds,  "in  addition  to  the  existence  of  grievances  which 
call  for  this  kind  of  relief,  it  is  equally  important  that  before 
the  shareholder  is  permitted  in  his  own  name  to  institute  and 
conduct  a  litigation  which  usually  belongs  to  the  corporation, 
he  should  show  to  the  satisfaction  of  the  court  that  he  has  ex- 
hausted all  the  means  within  his  reach,  to  obtain,  within  the 
corporation  itself,  the  redress  of  liis  grievances,  or  action  in 
conformity  to  his  wishes.  He  must  make  an  earnest,  not  a  sim- 
ulated effort,  with  the  managing  body  of  the  corporation,  to 
induce  remedial  action  on  their  part,  and  this  must  be  made 
apparent  to  the  court.  If  time  permits,  or  has  permitted,  he 
must  show,  if  he  fails  with  the  directors,  that  he  has  made  an 
honest  effort  to  obtain  action  by  the  stockholders  as  a  body,  in 
the  matter  of  which  he  complains;  and  he  must  show  a  case, 
if  this  is  not  done,  where  it  could  not  be  done,  or  it  was  not 
reasonable  to  require  it."  These  principles  commend  them- 
selves to  our  approval  by  the  strongest  of  considerations.  A 
corporation,  to  attain  the  highest  success,  .should,  like  a  family, 
dwell  together  in  unity.  And  when  disputes  arise  between 
members  of  this  body  politic,  or  law-created  household,  they 
should,  if  possible,  be  adjusted  among  themselves.  It  should 
be  a  strong  case  to  justify  a  resort  to  personal  litigation,  wliicli 
almost  invariably  leads  to  personal  alienation,  if  not  open  hos- 
tility.— Pratt  V.  Jewett,  9  Gray,  34. 

There  is  a  remaining  question.  The  by-laws,  adopted  at  the 
stockholders'  meeting  which  organized  the  corporation,  are 
made  part  of  the  bill.  By-law  number  14  is  in  this  language: 
"This  corporation  shall  be  dissolved  on  the  first  day  of  January, 
1881."  In  Aug.  &  Ames  on  Corp.  §  766,  after  enumerating 
several  modes  by  which  corporations  may  be  dissolved,  the  au- 
thors say:  "To  these  modes  of  dissolution  may  be  added  one 
grown  to  be  quite  common  in  this  country ;  the  dissolution  of 
a  corporation  by  expiration  of  the  term  of  its  duration,  limited 
by  charter  or  general  law."  And  in  section  772  the  same  au- 
thors say:  "In  this  country,  the  power  of  a  private  corporation 
to  dissolve  itself  by  its  own  assent,  seems  to  be  assumed  by 
nearly  all  the  judges  who  touch  upon  the  point."  Many  au- 
thorities are  cited  in  support  of  this;  but  the  authors  add:  "It 
would  seem  that,  as  there  are  two  parties  to  the  charter  com- 
pact, the  assent  of  both  would  be  necessary  to  the  abrogation 
of  the  contract."  In  Treadioell  v.  Salisbury  Manvf.  Co.,  7 
Gray,  393,  the  Supreme  Court  of  Massachusetts  held  that  cor- 
porations of  a  private  nature,  established  solely  for  manufactur- 
ing purposes,  may  by  vote,  even  of  a  majority  of  their  mem- 
bers, wind  up  their  business  and  close  their  operations,  if  they 
elect  to  do  so.     It  will  be  observed  that  this  right  is  placed  on 
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the  around  that  the  corporation  was  purely  of  a  private  nature, 
in  which  the  public  could  not  be  supposed  to  have  any  interest. 
Between  such  corporation  and  any  joint  adventure  in  which 
parties  may  associate  themselves,  there  can  be  little  or  no  dif- 
ference, so  far  as  the  rights  of  the  public  are  concerned.  In 
Morawetz,  Priv.  Corp.  §  629,  speaking  of  the  methods  by  which 
such  corporations  may  be  dissolved,  the  author  names  as  one  of 
them,  "  surrender  of  the  franchises  to  the  State."  In  section 
215,  the  same  author,  speaking  of  clauses  limiting  the  duration  of 
charters,  said  :  "If  the  provision  is  intended. merely  as  a  lim- 
itation upon  the  duration  of  the  franchises  granted  to  the  cor- 
porators, there  is  no  reason  why  the  majority  should  not  be  held 
to  have  implied  authority,  as  in  other  cases,  to  wind  up  the 
business  of  the  company  whenever  they  deem  this  to  be  expe- 
dient." 

The  business  of  the  Merchants  and  Planters  Line,  so  far  as 
the  same  is  disclosed  in  the  declaration  and  in  the  by-laws,  ap- 
pears to  be  a  purely  private  enterprise,  entered  upon  solely  for 
the  benefit  of  the  shareholders.  No  matter  of  public  duty,  or 
duty  pertaining  to  the  public  welfare  is  any  where  discovered, 
which  would  not  equally  obtain,  if  the  stockholders  had,  without 
incorporation,  formed  a  joint  stock  company,  or  partnership,  hav- 
ing the  same  objects  in  view.  It  would  seem  this  corporation 
was  organized  solely  for  private  emolument. 

This  argument  is  strongly  fortified  by  the  language  and  policy 
of  our  statutes,  which  make  provision  for  annulling  private  cor- 
porations. It  will  be  observed  that  such  proceeding  may  be 
instituted  "on  the  information  of  any  person,"  and  that  the 
judgment  of  vacation  may  be  pronounced  on  the  single  ground 
that  the  corporation  has  surrendered  "  its  corporate  rights,  priv- 
ileges and  franchises."— Code  of  1876,  §§  3419,  3434.  We 
hold  that  the  stockholders  of  this  corporation  had  the  power  to 
dissolve  it,  without  obtaining  the  consent  of  the  State.  This 
principle  was  so  announced  in  Savage  v.  Walshe,  26  Ala.  619. 
See,  also,  M.  c&  0.  R.  R.  Co.  v.  StaU,  29  Ala.  573 ;  McLaren 
V.  Pennington,  1  Paige,  102 ;  Enfield  Toll  Bridge  Co.  v.  Conn. 
Riv.  Co.,  7  Conn.  45;  Slee  v.  Bloom,  19  Johns.  456;  Canal 
Co.  V.  R.  R.  Co.,  4  Gill  &  Johns.  1 ;  Mclntyre  Poor  School  v. 
Zanesville  Canal  Co.,  9  Ohio,  203 ;  Mumma  v.  Potomac  Co., 
8  Pet.  281. 

In  the  very  act  of  organizing  this  corporation,  the  stockhold- 
ers, by  a  by-law,  fixed  the  term  of  its  duration.  Their  lan- 
guage was,  it  shall  be  dissolved  on  the  first  day  of  January, 
1881.  A  more  solemn  agreement  and  compact  could  not  be 
entered  into.  We  can  not  knaw  that  in  the  absence  of  that 
compact  the  corporation  ever  would  have  been  organized,  or  its 
duties  entered  upon.     We  hold  that  such  stipulation,  embodied 
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in  the  original  compact,  is  at  least  as  obligatory  on  the  stock- 
holders, as  a  resolution  afterwards  adopted  would  be.  This  put 
an  end  to  the  corporation,  as  a  corporation,  January  1st,  1881. 
Its  continuance  afterwards  was  merely  permissive,  the  result  of 
silent  acquiescence,  and  can  only  be  regarded  as  a  joint  stock 
company,  having  no  fixed  duration,  and  liable  to  be  terminated 
at  the  mere  will  of  any  of  the  parties  in  interest.  Filing  a  bill 
for  an  account  is  one  mode  of  putting  an  end  to  it.  We  do  not 
hold,  hoM^ever,  that  any  change  had  been  wrought  in  the  sev- 
eral rights  and  liabilities  of  the  shareholders,  by  the  agreed  dis- 
solution of  the  corporation.  So  long  as  they  continued  to  act 
in  joint  adventure,  they  must  be  presumed  to  have  agreed  to 
be  governed  by  the  same  authority  and  rules,  as  those  which 
governed  the  corporation. 

There  is  nothing  in  the  demurrer  for  multifariousness.  The 
complainants,  according  to  the  averments  of  the  bill,  are  each 
entitled  to  relief  of  the  same  kind,  and  to  have  an  accounting 
and  settlement  of  the  enterprise.  It  is  not  important,  in  such 
a  bill,  that  the  complainants  shall  be  entitled  to  joint,  or  co- 
extensive relief.  Settlement  of  the  entire  accounts  is  the  pur- 
pose, and  in  taking  the  account,  complete  adjustment  should 
be  made  among  all  the  parties,  plaintiff  and  defendant.  Each, 
no  matter  what  his  position  may  be  as  a  party  to  the  record, 
should  have  the  relief  a  proper  statement  of  the  account  enti- 
tles him  to,  and  should  be  held  to  account  for  any  and  all  sums 
he  has  improperly  received.  Precisely  this,  and  nothing  less, 
the  bill  calls  for.— 1  Dan.  Ch.  Pr.  (5th  Amer.  Ed.)  341,  note  4 ; 
Sto.  Eq.  PI.  §§  110,  159,  162,  166,  218. 

All  the  present  shareholders,  if  the  averments  of  the  bill  be 
true,  are  made  parties  to  the  suit.  Of  course,  there  can  be  no 
relief  for  or  against  any  person  not  a  j)arty.  The  demurrer  for 
non-joinder  was  properly  overruled. 

Considered  as  a  bill  to  settle  the  accounts  of  a  dissolved  cor- 
poration, and  of  its  successor,  a  quasi  joint  stock  company,  the 
chancellor  did  not  err  in  overruling  the  demurrer. 

Affirmed. 
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Curtis  V.  Daughdrill. 

Action  on  Promissory  Note. 

1.  When  proper  pleadings  presumed  on  appeal  to  have  been  filed. — After 
the  parties,  without  objection  for  the  want  of  appropriate  pleadings,  have 
proceeded  to  a  trial  upon  the  merits  in  the  primary  court,  this  court  will 
presume,  on  appeal,  that  the  proper  pleadings  were  filed  or  waived. 

2.  Demurrer  to  evidence ;  its  effect. — The  effect  of  a  demurrer  to  evi- 
dence is,  as  declared  by  statute,  an  admission  upon  the  record,  by  the 
part}'  demurring,  of  the  truth  of  the  evidence,  and  of  every  inference  or 
conclusion  the  jury  could  legally  deduce  therefrom  ;  and  this  is  a  mere 
affirmation  of  the  well  defined  rule  of  the  common  law,  that  if  a  party 
voluntarily  substituted  the  court  for  the  jury,  the  court  must  render 
judgment  against  him,  if  the  jurj-  could  have  legally  found  a  verdict 
against  him. 

3.  Statute  of  limitations  ;  effect  of  partial  payment. — The  statute  gives 
to  a  partial  payment  the  effect  of  removing  or  arresting  the  bar  of  the 
statute  of  limitations,  only  when  it  is  made  before  the  bar  is  complete ; 
if  the  bar  is  complete,  a  partial  payment  will  not  remove  it. 

4.  Same ;  credits  endorsed  on  note  must  he  proved. — Where  the  fact  of 
a  partial  payment  is  disputed,  an  indorsement  on  a  promissory'  note,  pur- 
porting to  be  of  a  partial  payment  made  at  a  time  when  the  bar  of  the 
statute  of  limitations  was  not  complete,  is  not  evidence  that  the  payment 
was  made  at  the  time  specified. 

5.  Same ;  effect  of  credit  indorsed  on  note,  on  demurrer  to  the  evidence. 
But  where  the  bar  of  the  statute  is  sought  to  be  removed  by  a  partial  pay- 
ment on  a  promissory  note,  on  which  a  credit  is  indorsed,  purporting  to 
be  a  payment  made  before  the  bar  of  the  statute  was  complete,  and  the 
credit  is  shown  to  be  in  the  handwriting  of  the  plaintiff,  the  payee  of  the 
note,  and  the  note,  with  the  credit  thereon,  is  read  in  evidence  without 
objection,  the  court,  on  a  demurrer  to  the  evidence  interposed  by  the  de- 
fendant, may  infer,  as  the  jury  might,  if  the  question  had  been  left  to 
their  determination,  that  the  payment  was  made  at  the  time  specified  in 
the  indorsement,  thereby  remo^^ng  the  bar  of  the  statute. 

AppexVl  from  Marengo  Circuit  Court. 

Tried  before  Hon.  Wm.  E.  Clarke. 

This  was  a  suit  by  T.  T.  Daughdrill  against  C.  S.  Curtis,  and 
was  commenced  on  8th  March,  1882.  The  plaintiff  declared 
on  two  promissory  notes,  one  for  $73.70,  dated  10th  February, 
1873,  and  payable  one  day  after  date;  the  other  for  $17.00, 
dated  December  10th,  1878,  and  payable  one  day  after  date. 
The  defendant  pleaded  that  "the  note  of  seventy-three  70-100 
dollars  sued  on  by  plaintiff  is  barred  by  the  statute  of  six  years." 
^o  other  plea  was  tiled.  The  record  contains  no  replications 
to  the  plea,  nor  does  it  show  that  any  were  in  fact  filed.  After 
stating  that  the  suit  was  brought  on  two  promissory  notes  made 
by  the  defendant  to  the  plaintiff,  which  are  set  out  in  hciec  ver- 
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Z»«,  and  correspond  in  amount,  date,  etc.,  with  the  notes  declared 
on ;  and  that  the  note  for  $73.70  had  two  credits  endorsed 
thereon,  in  the  handwriting  of  the  plaintiff,  one  for  $7.50,  as 
of  date  April,  1876,  and  the  other  for  $7.00,  without  date,  with 
plaintiff's  signatures  to  the  endorsements ;  and  that  the  defend- 
ant only  pleaded  the  statute  of  limitations  of  six  years  to  this 
note,  the  bill  of  exceptions  proceeds :  "  The  plaintiif,  by  James 
T.  Jones,  his  counsel,  offered  in  evidence  to  the  jury  the  above 
mentioned  and  described  notes,  and  asked  the  court  that  the 
same  might  be  read  and  given  in  evidence  to  the  jury,  to  which 
the  counsel  for  defendant  demurred.  The  court  overruled  the 
demurrer,  to  which  defendant  excepted."  The  record  also  con- 
tains a  demurrer  to  the  evidence,  and  a  joinder  therein  by  the 
plaintiff. 

The  ruling  of  the  court  above  noted  is  here  assigned  as  error. 

S.  M.  ToRBERT  and  Bragg  &  Thorlngton,  for  appellant. 

J.  T.  Jones,  contra. 

BRICKELL,  C.  J. — The  replications,  if  any,  which  were 
filed  to  the  plea  of  the  statute  of  limitations,  the  only  defense 
interposed,  are  not  shown  by  the  record. .  The  presumption,  if 
necessary  to  support  the  judgment*,  must  be  indulged  that 
formal  replications  were  waived ;  or  that  they  were  filed  and 
have  been  lost,  or  by  clerical  omission  have  not  been  introduced 
into  the  record.  After  the  parties,  without  objection  for  the 
want  of  appropriate  pleadings,  have  proceeded  to  a  trial  upon 
the  merits  in  the  primary  court,  it  has  long  been  the  practice  of 
this  court,  on  error,  to  presume  that  the  proper  pleadings  were 
filed  or  waived.— 1  Brick.  Dig.  782,  §  133. 

The  effect  of  a  demurrer  to  evidence  is  declared  by  statute. 
It  is  an  admission  upon  the  record,  by  the  party  demurring,  of 
the  truth  of  the  evidence,  and  of  every  inference  or  conclusion 
the  jury  could  legally  deduce  therefrom. — Code,  1876,  §  3104. 
This  is  a  mere  affirmation  of  the  well  defined  rule  of  the  com- 
mon law,  that  if  parties  voluntarily  substitute  the  court  for 
the  jury,  the  court  must  render  judgment  against  the  party  in- 
viting it  into  the  relation  and  province  of  the  jury,  if,  in  the 
amplitude  of  their  power  to  determine  the  sufficiency  and 
weight  of  the  evidence,  and  to  draw  from  it  inferences  and  con- 
clusions, they  could  legally  have  found  a  verdict  against  him. 
1  Brick.  Dig.  883,  §  1146. 

A  partial  payment  made  upon  a  debt,  before  or  after  the  bar 
of  the  statute  of  limitations  was  complete,  prior  to  the  Code, 
operated  as  an  acknowledgment  of  the  debt,  from  which  a  new 
promise  to  pay  could  be  inferred,  arrested  the  running  of  the 
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statute,  and  from  the  day  of  such  payment  the  bar  was  there- 
after computed.  In  respect  to  promissory  notes,  or  other  con- 
tracts in  writing  for  the  payment  of  money  simply,  the  ordi- 
nary and  usual  mode  parties  adopt  of  showing  the  fact  of  a 
partial  payment  is  a  credit  indorsed  upon  the  note  or  wri- 
ting. If  the  fact  of  the  payment  is  disputed,  it  must  be 
shown  that  it  was  actually  made  at  the  time  specified  in  the 
indorsement.  The  indorsement  is  not,  in  that  event,  evi- 
dence of  the  payment;  for  it  may  have  been  made  by  the 
holder  or  payee  in  bad  faith,  without  the  privity  or  consent  of 
the  party  to  be  affected  by  it. —  Watson  v.  Dale,  1  Porter,  247 ; 
McGehee  v.  Greer.  7  Port.  537 ;  Teague  v.  CorhitU  57  Ala.  529. 
The  statute  now  gives  to  a  partial  payment  the  effect  of  removing 
or  arresting  the  bar  of  the  statute  of  limitations,  only  when  it  is 
made  before  the  bar  is  complete ;  if  the  bar  has  been  completed, 
a  partial  payment  will  not  remove  it. — Code  of  1876,  §  3240. 
The  credits  indorsed  on  the  note  in  this  case  purported  to  be  of 
payments  made  before  the  bar  of  the  statute  was  complete,  and 
were  indorsed  in  the  writing  of  the  payee.  These  credits  were 
read  in  evidence  without  objection — there  was  no  objection  to 
their  admissibility.  If  the  cause  had  progressed  to  a  trial  be- 
fore the  jury,  the  court  would  doubtless  have  instructed  them, 
that  these  credits  were  not  of  themselves  evidence  of  payments 
by  the  appellant  at  the  times  they  bore  date ;  that  the  party  re- 
lying on  them  must  prove  that  such  payments  were  made  at 
the  times  specified,  or  before  the  bar  of  the  statute  was  com- 
plete. The  fact  would  have  remained,  that,  as  evidence  of  pay- 
ments at  the  times  specified,  the  appellant  had  suffered  them  to 
be  introduced  without  objection.  It  is  certainly  not  impossible, 
that  the  jury  would  have  inferred  the  appellant  was  silent,  when 
he  would  have  spoken,  if  the  credits  do  not  speak  the  truth; 
and  would,  as  they  could  have  done  legally,  rendered  a  verdict 
against  him. — McGehee  v.  Greer,  sujyi^a ',  Teague  v.  Corhitt, 
supra.  The  presumption  that  they  would  have  rendered  such 
a  verdict  is  not  violent ;  they  may  not  have  supposed  that  to 
them  was  transferred  the  duty  of  pronouncing  upon  the  admis- 
sibility of  evidence.  When  by  demurrer  to  the  evidence  the 
parties  devolve  upon  the  court  the  duties  of  the  jury,  it  is  sim- 
ply obedience  to  the  statute  to  pronounce  judgment  against 
them,  if  the  jury  could  have  legally  rendered  a  verdict  against 
them. 
Afiirmed. 
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Rice  «&  A\^ilson  v.  "Watts. 

Trespass  de  honis  asportatis. 

1.  Notary  public  with  justice^ s  jurisdiction;  potver  to  issue  attachments 
returnable  before  himself. — A  notary  public  with  the  jurisdiction  of  a  jus- 
tice of  the  peace  has  authority  to  issue  an  attachment  returnable  before 
himself  for  the  collection  of  a  demand  within  a  justice's  jurisdiction. 

2.  Trespass  de  bonis  asportatis;  when  attachment  competent  evidence. 
Such  attachment  is  competent  evidence  for  the  constable  levying  it,  and 
the  plaintiffs  therein,  in  an  action  of  trespass  brought  against  them  by 
the  defendant  in  the  attachment  suit,  for  taking  personal  property  levied 
on  under  the  writ. 

Appeal  from  Montgomery  Circuit  Court. 

Tried  before  Hon.  James  E.  Cobb. 

This  was  an  action  of  trespass  de  honis  asportatis,  brought  by 
N.  Watts  against  D.  S.  Eice,  Alex.  Wilson  and  J.  W.  McDade, 
and  was  connnenced  on  21st  December,  1881.  The  cause  was 
tried  on  issue  joined  "  on  the  plea  of  not  guilty,  and  justifica- 
tion under  legal  process,"  the  trial  resulting  in  a  verdict  arid 
judgment  for  the  plaintiff.  The  plaintiff  having  offered  evi- 
dence tending  to  show  that  the  chattels  described  in  the  com- 
plaint were  taken  from  him,  the  defendants  offered  in  evidence, 
as  a  justification  of  the  act  complained  of,  the  affidavits,  bonds, 
and  writs,  with  the  endorsements  thereon,  in  two  attachment, 
suits  commenced  by  the  defendants.  Rice  &  Wilson,  who 
were  partners,  against  the  plaintiff,  before  J.  H.  Nettles  a 
"notary  public  and  ex  officio  justice  of  the  peace."  These  at- 
tachments were  made  returnable  before  said  notary,  the  amount 
claimed  in  each  being  within  the  jurisdiction  of  a  justice  of  the 
peace ;  and  they  were  levied  on  the  chattels  described  in  the 
complaint  by  McDade,  acting  as  constable.  On  objection  of 
the  plaintiff,  the  court  refused  to  allow  these  papers  to  be  read 
in  evidence,  on  the  ground  that  the  attachments  were  issued 
"by  a  notary  public  and  an  ex  officio  justice  of  the  peace,  and 
that  such  officer  had  no  power  to  issue  "  the  same.  To  this  rul- 
ing the  defendants  excepted,  and  now  assign  the  same  as  error. 

J.  M.  Falkner  and  E..  M.  Williamson,  for  appellants. 

EiCB  &  Wiley,  contra. 

SOMERYILLE,  J.— This  suit  is  one   in    trespass,  brought 
against  certain  creditors  of  the  plaintiff,  for  wrongfully  taking 
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personal  property  levied  on  by  a  constable  under  a  writ  of  at- 
tachment issued  by  one  Nettles,  who  was  a  notary  public  and 
ex  officio  justice  of  the  peace.  The  constable,  who  served  the 
process,  is  also  sued  as  a  trespasser  and  co-defendant. 

The  attachment  papers,  under  authority  of  which  the  levy 
was  made,  were  excluded  from  evidence  by  the  court,  on 
the  assumed  ground,  that  a  notary  public,  w^ho  is  appointed 
by  the  Governor,  having  authority  to  exercise  the  jurisdic- 
tion of  a  justice  of  the  peace,  possessed  no  power  to  issue 
such  extraordinar}'^  process.  The  question  was  decided  to  the 
contrary  in  Griffin  v.  Applehy,  69  Ala.  409.  It  was  there  held 
that  such  an  officer,  within  the  precinct  or  ward  for  which  he 
is  appointed,  may  exercise  the  same  jurisdiction,  and  to  this  end 
employ  the  same  process  as  justices  of  the  peace.  In  Yann  <& 
Waugh  v.  Adams,  Thome  dt  Co.,  ante  p.  475,  we  held  that  no- 
taries public  had  no  authority  to  issue  writs  of  attachments  ?'e- 
turnable  to  a  city  or  a  circuit  court — this  being  a  special  statu- 
tory power  conferred  on  justices  of  the  peace  as  such,  and  not 
appertaining  or  being  appurtenant  to  their  ordinary  jurisdic- 
tion. 

The  court  erred  in   excluding  the  evidence,  for  which  the 
judgment  must  be  reversed,  and  the  cause  remanded. 


Landford  v.  Dunklin  and  Reese,  Ad- 
ministrators, 

Statutory  Real  Action  in  the  Mature  of  Ejectment. 

1.  Jurisdiction  of  probate  court  to  order  sale  of  decedent's  lands ;  char- 
acter of;  when  decree  can  not  be  collaterally  assailed. — The  jurisdiction  of 
the  court  of  probate  to  order  a  sale  of  a  decedent's  lands,  for  the  payment 
of  debts,  or  for  distribution,  being  statutory,  before  it  can  be  affirmed  to 
exist,  the  record  of  the  proceedings  must  affirmatively  show  that  an  ap- 
plication has  been  preferred  by  the  personal  representative,  disclosing  a 
statutory  ground  for  the  sale ;  but  when  the  record  shows  that  the  court 
had  acquired  jurisdiction,  irregularities  or  actual  errors  can  not  affect  the 
validity  of  the  proceedings,  when  collaterally  assailed. 

2.  Order  of  sale  of  decedent's  land  by  probate  court ;  conclusive  of  tvhat 
facts. — In  granting  such  order  the  court  is  presumed  to  have  adjudged 
everj'  fact  and  question  essential  to  the  validity  of  the  order,  including 
the  fact  that  the  petitioner  is  the  personal  representative  of  the  estate  of 
the  decedent  whose  land  is  ordered  to  be  sold ;  and  hence,  the  sale  can 
not  be  impeached  in  a  collateral  proceeding,  on  the  ground  that  he  had 
ceased  to  be  administrator  before  the  proceedings  were  begun,  or  that  the 
grant  of  letters  to  him  was  invalid. 

3.  Grant  of  administration  to  sheriff ;  when  not  void. — While  it  is  ir- 
regular to  grant  letters  of  administration  upon  a  decedent's  estate  to  the 
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sheriff  or  coroner,  when  there  is  a  general  administrator  capable  of  act- 
ing, unless,  in  the  particular  case,  there  are  facts  and  circumstances 
which  render  it  improper  to  commit  the  administration  to  him,  such  ir- 
regularity does  not  render  the  grant  void,  or  subject  it  to  attack  in  a  col- 
lateral proceeding. 

4.  Jurisdiction  of  probate  court  to  grant  administrations,  general,  not 
limited. — The  jurisdiction  of  the  probate  court  to  grant  administrations 
is  derived  from  the  constitution,  and  is  general  and  unlimited ;  and  when 
its  grants  of  administration  are  drawn  in  question  collaterally,  they  are 
protected  by  the  presumption  extended  to  the  judgments  and  decrees  of 
all  courts  of  general  jurisdiction. 

5.  Right  of  personal  represent att  re  to  bring  ejectment. — The  effect  of  our 
system,  subjecting  lands  descended  or  devised  to  administration,  render- 
ing them  liable  to  the  payment  of  the  decedent's  debts,  and  conferring 
upon  the  personal  representative  power  to  rent  them,  and  to  intercept 
the  descent,  or  defeat  the  devise,  by  sale  under  the  order  of  the  probate 
court,  is,  that  the  personal  representative  is  entitled  to  maintain  any  ac- 
tion at  law  for  their  recovery  that  the  heir  or  devisee  can  maintain ;  the 
right  of  the  heir  or  devisee  yielding  to  the  right  of  the  personal  repre- 
sentative when  he  elects  to  assert  it. 

6.  Sale  of  lands  by  personal  representative ;  when  title  of  the  heirs  or 
devisees  not  divested. — Under  a  sale  of  lands  by  a  personal  representative, 
made  in  pursuance  of  a  decree  of  the  probate  court,  the  title  of  the  heirs 
or  devisees  is  not  divested,  until  a  conveyance  is  executed  by  the  order 
of  the  court ;  and  hence,  a  conveyance  of  the  lands,  executed  by  the 
personal  representative  without  such  order,  is  wholly  inoperative  in  a  court 
of  law. 

7.  Same ;  when  administrator  de  bonis  nan  may  maintain  ejectment. 
Where  lands  were  sold  by  an  administrator  in  chief  under  a  valid  order 
of  the  probate  court,  and  the  purchase-money  was  afterwards  paid,  but 
no  report  of  its  payment  was  made,  and  no  order  was  entered  directing 
a  conveyanc^e  to  the  purchaser,  the  administrator  executing  a  deed  with- 
out such  order,  the  legal  title  to  the  lands  did  not  thereby  pass  to  the 
purchaser,  and  an  administrator  de  bonis  non  can  maintain  ejectment 
against  the  purchaser  for  the  recovery  thereof. 

8.  Grant  of  letters  of  administration  to  sheriff  expires  with  the  tenn  of 
office. — The  grant  of  letters  of  administration  to  a  sheriff  virtute  officii,  by 
the  express  language  of  the  statute,  attaches  to  the  office ;  and  the  grant 
expires  with  the  expiration  of  his  term  of  office  as  sheriff. 

9.  Eule  of  statutory  construction. — No  rule  of  statutory  construction 
rests  upon  better  reasoning  than  that,  in  the  revision  of  statutes,  altera- 
tion of  phraseology,  the  omission  or  addition  of  words,  will  not  necessa- 
rily change  the  operation  or  construction  of  former  statutes ;  but  to  have 
this  effect,  the  language  of  the  statute  as  revised,  or  the  legislative  in- 
tent to  change  the  former  statute,  must  be  clear. 

10.  Same  ;  statute  providing  grant  of  administration  to  sheriff  or  coro- 
ner construed. — The  words,  "and  not  to  the  person,"  as  used  in  the  act 
of  December  24th,  1822,  declaring  that  a  former  statute  authorizing  the 
grant  of  letters  of  administration  to  the  sheriff  or  coroner  should  be 
strictly  construed,  and  that  the  administration  should  attach  to  the  office, 
and  not  to  the  person,  were  employed  in  the  abundance  of  legislative  cau- 
tion ;  and  hence,  the  omission  of  these  words  from  the  statute  as  codified 
in  the  Code  of  1852,  and  the  Codes  subsequently  adopted,  does  not  change 
the  operation  or  construction  of  the  statute.. 

11.  Grant  of  administration  to  sheriff ;  when  no  order  of  revocation  re- 
quired to  create  vacancy. — A  grant  of  letters  of  administration  to  a  sheriff 
virtute  officii  expiring  with  the  termination  of  his  official  term,  no  subse- 
quent order  of  revocation  is  required  to  create  a  vacancy ;  and  hence,  a 
grant  of  administration  de  bonis  non,  made  after  his  office  had  expired, 
without  any  formal  order  revoking  his  letters,  is  valid. 
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Appeal  from  Lowndes  Circuit  Court. 

Tried  before  Hon.  John  Moore. 

This  was  a  statutory  real  action  in  the  nature  of  ejectment, 
brought  by  C.  E.  Reese  and  E.  C.  Dunklin,  as  the  administra- 
tors de  bonis  non  of  the  estate  of  Josiah  W.  Cowling,  deceased, 
against  certain  tenants  of  R.  N.  Landford,  who  were  in  posses- 
sion of  the  land  sued  for  at  the  commencement  of  the  suit ;  and 
was  commenced  on  24th  March,  1881.  Landford  came  in  and 
made  himself  a  party  defendant,  and  the  cause  was  tried  on 
issue  joined  on  the  plea  of  not  guilty ;  the  trial  resulting  in  a 
verdict  and  judgment  for  the  plaintiffs. 

There  was  no  conflict  in  the  evidence  introduced  on  the  trial, 
and  the  facts  disclosed  thereby  are  substantially  as  follows : 
Josiah  W.  Cowling  departed  this  life,  intestate,  prior  to  the 
year  1868,  seized  and  possessed  of  about  twelve  hundred  acres 
of  land  sijtuate  in  Lowndes  county,  in  this  State,  a  part  of  which 
is  the  land  sued  for  in  this  action,  and  also  of  some  personal 
property ;  and  leaving  him  surviving  a  widow  and  several  chil- 
dren. At  the  time  of  his  death  he  was  a  resident  of  said  county. 
In  1868,  William  H.  Hunter  was  elected  sherifE  of  the  said 
county  of  Lowndes,  and  duly  qualified  as  such  by  giving  bond 
with  sureties,  and  taking  the  oath  of  office  required  by  law ; 
and  he  exercised  the  functions  of  said  office  of  sheriff  until  the 
11th  day  of  November,  1871,  when  his  term  of  office  expired. 
One  Bryan  became  Hunter's  successor  in  the  office  of  sheriff, 
and  continued  therein  until  the  expiration  of  his  term,  Xovem- 
ber,  1874,  when  another  was  elected,  who  continued  in  said 
office  during  his  term.  On  the  5th  January,  1869,  said  Hun- 
ter, by  virtue  of  his  office  as  sheriff,  was  appointed  administra- 
tor of  the  estate  of  Josiah  W.  Cowling,  deceased,  by  the  pro- 
bate court  of  said  county,  and  he  thereupon  took  possession  of 
the  real  and  personal  property  belonging  to  said  estate,  "  and 
made  inventories  thereof,  and  duly  returned  and  reported  the 
same  to  said  probate  court."  On  the  11th  April,  1870,  the  es- 
tate of  the  decedent  was  duly  declared  insolvent  by  said  court, 
on  the  report  of  said  Hunter,  as  administrator.  No  selection 
of  administrator  was  made  by  the  creditors,  and  Hunter,  with- 
out any  formal  order  of  said  court,  continued  to  act  as  the  ad- 
ministrator of  said  estate.  On  the  28th  October,  1872,  on  the 
application  of  Hunter,  as  the  administrator  of  said  estate,  and 
proceedings  regularly  had  for  that  purpose,  the  court  granted 
an  order  for  the  sale  of  certain  lands  belonging  to  the  estate, 
embracing  the  lands  sued  for ;  the  order  requiring  "  said  Hun- 
ter, as  such  administrator,  to  sell  said  lands  on  the  following 
terms,  viz :  One-third  cash,  and  the  balance  in  two  equal  annual 
installments."  Under  this  order  a  sale  was  made  in  1872,  but, 
on  report  thereof,  it  was  set  aside  by  the  court,  and  a  new^  sale 
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ordered.  On  the  3d  January,  1876,  Hunter,  as  such  adminis- 
trator, made  sale  of  the  lands  sued  for,  and  at  the  sale  one  Ty- 
son became  the  purchaser  at  a  stated  price,  one-half  payable  in 
cash,  and  the  balance  on  one  year's  time,  with  good  security. 
This  sale  was  reported  to  the  court  by  Hunter,  as  such  adminis- 
trator, but  no  order  was  made,  either  confirming  or  disaffirming 
it.  Afterwards,  on  the  maturity  of  the  balance  due  on  the 
purchase-money,  it  was  paid  to  said  Hunter,  as  such  administra- 
tor; "but  no  order  to  make  titles  had  been  made  by  said  court. 
Said  Hunter,  as  such  administrator,  made  title  to  said  Tyson  on 
3d  January,  1877."  Tyson  took  possession  of  the  lands  pur- 
chased by  him  at  the  sale,  and  held  the  same  until  he  sold  and 
conveyed  them  to  the  parties  under  whom  the  defendant 
claimed  title  by  purchase  and  conveyance. 

"On  11th  March  1880,  the  said  probate  court,  without  any 
notice  to  Hunter,  appointed  the  plaintiffs  administrators  de  ho- 
nis  non  of  said  estate.  There  has  never  been  any  revocation  of 
the  letters  of  administration  granted  to  said  Hunter  in  1869. 
There  was  never  any  order  removing  said  Hunter  from  the  ad- 
ministration of  said  estate,  and  there  was  no  resignation  of  the 
office  of  administrator  by  said  Hunter,  who  is  still  alive. 

"It  was  in  evidence  that  John  Tyson  had  been  appointed 
general  administrator  for  the  county  of  Lowndes  in  1867,  and 
that  he  had  accepted  said  office  and  had  qualified  as  such  gen- 
eral administrator,  and  that  he  continued  to  hold  the  office  of 
general  administrator  until  1875.  There  was  no  application 
by  said  Tyson  to  administer  on  the  estate  of  said  J.  W.  Cowling, 
and  there  was  no  application  by  said  Bryan  for  said  estate  to 
be  committed  to  him ;  and  said  Bryan  never  acted  as  adminis- 
trator of  said  estate,  and  never  claimed  any  right  to  administer 
thereon,  whilst  he  continued  to  be  sheriff  of  said  county.  There 
was  never  an 3^  order  of  the  said  probate  court,  committing  the 
estate  of  the  said  Cowling  to  any  other  person  than  to  said 
Hunter,  until  the  appointment  of  the  plaintiffs,  in  March,  1880. 
There  was  evidence  showing  the  value  of  the  rents  of  the  land 
sued  for.  The  plaintiffs  have  never  been  in  possession  of  said 
lands." 

Other  acts  by  Hunter,  as  administrator  of  said  estate,  were 
shown  by  the  evidence.  On  2d  October,  1871,  he  sold  under 
an  order  of  the  probate  court  other  lands  belonging  to  the  es- 
tate to  one  Farley,  partly  for  cash,  and  balance  on  time.  This 
sale  he  reported  to  the  court  on  18th  November,  1871,  and  his 
report  and  the  sale  were  duly  confirmed.  In  1872  and  1873, 
he  collected  the  deferred  installments  of  the  purchase-money 
for  the  lands  sold  jto  Farley ;  and,  on  2d  October,  3  873,  he  re- 
ported the  payment  thereof,  and  asked  an  order  to  make  titles. 
This  order  was  granted  in  January,  1874,  and  he  executed  a 


598  SUPKEME  COURT  [Dec.  Term, 

[Landford  v.  Dunklin  and  Reese,  Administrators.] 

deed  to  Farley  in  accordance  tlierewith.  In  1873,  he  made  a 
partial  settlement  as  such  administrator,  in  which  he  charged 
himself  with  the  amount  he  had  then  collected  from  Farley. 
In  1878,  and  again  in  1879,  he  was  ordered  by  said  court  to 
make  a  final  settlement  of  his  administration  on  said  estate ;  but 
he  never  made  any  final  settlement  thereof. 

The  foregoing  being  the  substance  of  the  evidence,  the 
court  charged  the  jury,  at  the  written  request  of  the  plaintiffs, 
that  if  they  believed  the  evidence,  they  must  find  for  the  plain- 
tiffs ;  and  refused  to  charge  the  jury,  at  the  written  request  of 
the  defendant,  that  if  they  believed  the  evidence,  the  plaintiffs 
were  not  entitled  to  recover,-  and  that  their  verdict  should  be  for 
the  defendant.  To  these  rulings  the  defendant  duly  excepted; 
and  they  are  here  assigned  as  error. 

Watts  &  Sons,  for  appellant. — (1)  The  statute  very  clearly 
defines  the  only  cases  in  which  the  court  of  probate  has  juris- 
diction to  grant  administration  delonisnon;  these  cases  are 
where  the  "sole  executor,  or  all  of  the  executors  or  administra- 
tors die,  resign,  or  are  removed." — Code,  1876,  §  2412.  It  is 
essential  to  the  validity  of  a  subsequent  grant  of  letters,  that 
the  first  should  have  terminated. — Mattheim  v.  Douthitt,  27 
Ala.  273 ;  Ramho  v.  Wyatt  32  Ala.  363 ;  Nelsan  v.  Boynton, 
54  Ala.  368;  Griffith  v.  Frazier^  8  Cranch,  9;  Hooper  v.  Scar- 
hrough,  57  Ala.  510.  Hunter's  letters  were  never  rev^oked,  and 
he  never  resigned  as  administrator  of  the  estate  of  Cowling. 
Unless,  therefore,  the  expiration  of  his  term  of  office  as  sheriff 
put  an  end  to  his  right  to  farther  administer  the  estate,  the  ap- 
pointment of  Dunklin  and  Reese  as  administrators  de  bonis  non 
was  void,  and  they  can  not  maintain  this  suit. — Matthews  v. 
Douthitt,  supra.  The  want  of  jurisdiction  to  make  the  ap- 
pointment may  be  shown  even  on  a  collateral  attack. — Gray's 
AdmW  V.  Cruise,  36  Ala.  559  ;  Kingsbury  v.  Yniestra,  59  Ala. 
320.  The  presumption  in  favor  of  the  jurisdiction  of  the  court 
to  make  the  appointment  is  rebutted  by  the  facts  disclosed  by  the 
record.  (2)  This  action  can  not  be  maintained  unless  the  orders 
granted  to  Hunter,  as  administrator,  after  the  expiration  of  his 
term  of  office,  as  sheriff,  are  absolutely  void.  At  common  law 
administrators  de  bonis  non  had  no  interest  in  any  property  be- 
longing to  the  estate,  except  such  as  remained  un administered 
by  their  predecessors.  Our  statutes  have  enlarged  their  rights 
and  duties  to  some  extent;  but  still  they  can  not  sue  for  per- 
sonal property  which  has  been  disposed  of  in  the  due  course  of 
administration  by  the  administrator.  It  is  only  when  the  dis- 
position made  by  the  administrator  in  chief  is  wholly  void,  for 
illegality  or  fraud,  that  the  administrator  de  bonis  non  can  sue 
to  recover  back  the  property   disposed  of. — Svnnk  v.  Snod- 
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grass,  17  Ala.  653.  Both  at  common  law  and  under  the  statute 
lands  of  an  intestate  descend  to  his  heirs,  the  legal  title  vesting 
and  remaining  in  them,  unless  divested  by  legal  proceedings,  or 
by  conveyance.  It  is  true  tiiat  the  powers  conferred  by  statute 
on  an  administrator  touching  his  intestate's  realty,  enable  him 
to  maintain  ejectment;  but  this  results,  not  from  their  having 
the  legal  title,  but  from  the  fact  that  the  statute  confers  on  them 
the  right  of  immediate  possession,  and  that  is  deemed  equiva- 
lent to  the  legal  title  for  the  purposes  of  the  suit.  The  legal 
title  still  remains  in  the  heirs,  and  is  not  divested  until  a  deed 
is  made  by  the  order  of  the  probate  court,  although  a  regular 
order  of  sale  has  been  obtained,  and  a  sale  made  under  it,  and 
confirmed  by  the  court. — Hamilton  v.  Hardy^  52  Ala.  291. 
But  if  the  administrator  in  chief  has  exercised  this  paramount 
statutory  power,  and  has  obtained  an  order  of  sale,  has  made  a 
sale  under  the  order,  and  the  sale  has  been  confirmed,  and  the* 
purchaser  let  into  possession,  it  is  certain  the  administrator  in 
chief  could  not  sue  the  purchaser  for  possession  of  the  lands 
thus  sold.  The  legal  title  being  in  the  heirs,  and  the  right  of 
immediate  possession  having  been  transferred  by  the  sale  to  the 
purchaser,  and  the  purchaser  thus  having  the  right  to  possession^ 
the  administrator  who  had  sold  to  such  purchaser  would  have  no 
semblance  of  right  to  recover  the  possession,  whatever  right  the 
heirs  might  have  at  law  byand  through  the  strength  of  their 
legal  title.  If  the  administrator  in  chief  could  npt  maintain 
such  a  suit,  the  administrator  de  bonis  non  can  not  maintain  it. 
It  is  only  when  the  disposition  of  the  property  made  by  the  ad- 
ministrator in  chief  is  void,  that  the  administrator  de  honis  non 
can  assert  the  rights  of  the  estate.  (3)  The  question,  then,  is  nar- 
rowed down  to  this  :  Was  the  sale  made  by  Hunter  to  Tyson 
void,  not  merely  voidable.  Whether  the  sale  was  void  depends 
on  the  further  question,  whether  Hunter  was  the  administrator  of 
the  estate  at  the  time  the  order  of  sale  was  granted.  (4)  His  ap- 
pointment as  administrator  was  not  void  because  there  was  a  gen- 
eral administrator  of  the  county  at  the  time  the  estate  of  Cowling 
was  entrusted  to  him. —  CoUart  v.  Allen,  40  Ala.  155.  (5)  Did 
his  office  of  administrator  ipso  facto  cease  at  the  termination  of 
his  office  of  sheriff?  If  the  expiration  of  the  office  of  sheriff 
did  not  ipso  facto  put  an  end  to  Hunter's  right  to  admin- 
ister the  estate,  but  was  merely  cause  for  his  removal  from  the 
administration,  then,  so  long  as  he  was  permitted  to  exercise  the 
functions  of  administrator  without  resignation  or  removal,  his 
acts  as  such  administrator  were  valid,  and  they  can  not  be  at- 
tacked collaterally  by  any  successor  in  the  administration  of 
the  estate.  (6)  It  was  then  contended,  in  an  elaborate  argument, 
that  Hunter's  right  to  administer  the  estate  of  Cowling  did 
not  cease,  i2)so  facto  and  eo  instanti,  on  the  expiration  of  hi& 
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temi  of  office  as  sheriff,  and  the  following  statutes  and  authori- 
ties were  cited  and  discussed  on  this  point:  Code  of  1876, 
§§  2363,  2364,  2372,  2373,  2376 ;  Clay's  Dig.  p.  223,  §  10 ; 
Governor  v.  Davis,  9  Ala.  917 ;  McLaughlin  v.  Nelms,  9  Ala. 
925 ;  Ragland  v.  Calhoun,  36  Ala  606 ;  Jennings  v.  Moses, 
38  Ala.  402 ;  Duke  v.  Cahaha  Nav.  Co.,  16  Ala.  372 ;  Earrell 
V.  Ells\oorih,  17  Ala.  576 ;  Sprowl  v.  Lawrence,  83  Ala,  674 ; 
Lehman,  Durr  &  Co.  v.  Warner,  61  Ala.  455 ;  Hill  v.  State, 
1  Ala.  559;  King  v.  Grijfin,  6  A\si.  387;  Hooper  v.  Scarbrough, 
57  Ala.  510 ;  Moshy's  Adm'r  v.  Mosby,  9  Gratt.  600 ;  Hutche- 
son  v.  Priddyy  12  Gratt.  85;  Cocke  v.  Harrison,  3  Randolph, 
494;  Dabney  v.  Smith,  5  Leigh,  13;  1  Lomax  on  Ex'rs, 
p.  379,  §§  24-5 ;  Beale  v.  Hall,  22  Ga.  449 ;  Rogers  v.  Hdber- 
lein,  11  Cal.  120;  Hull  v.  Neal,  27  Miss.  424;  WiUon  v.  Dib- 
ble, 16  Fla.  782 ;  Davis  v.  Shuler,  14  Fla.  438 ;  Fi-ye  v.  Kim- 
ball, 16  Mo.  9 ;  Dwight  v.  Simon,  4  La.  An.  490 ;  Thomas 
V.  Adams,  10  111.  (5  Giltn.)  319  ;  Matter  of  Hamiltcm^s  Estate, 
34  Cal.  468 ;  Levi  v.  Huggins,  14  Rich.  (S.  C.)  166.  (7)  It 
may  be,  that,  under  our  statutes,  the  judge  of  probate  would 
have  the  right  to  revoke,  on  the  expiration  of  the  term  of  the 
office  of  slieriff,  without  giving  the  siieriff  notice.  It  may 
even  be  presumed,  in  a  collateral  proceeding,  that  the  plaintiffs 
were  properly  and  legally  appointed  administrators  de  bonis 
non  ',  and  it  may  be  presumed  that  the  judge  of  probate  re- 
voked Hunter's  letters  of  administration  before  he  appointed 
Dunklin  and  Reese.  But  until  this  appointment,  the  presump- 
tion is,  that  the  judge  of  probate  never  exercised  his  right  to 
revoke,  and  that  Hunter  rightfully  continued  as  administrator 
until  that  time.  There  is  no  fact  showing  that  the  probate 
court  took  any  judicial  action  until  that  time ;  but,  on  the  con- 
trary, the  facts  show  that,  in  various  ways,  and  by  unequivocal 
acts,  the  court  recognized  Hunter  as  the  rightful  administrator 
down  to  the  time  of  the  appointment  of  Dunklin  and  Reese. 
The  only  organ  of  the  State  whose  duty  it  is  to  declare  who 
was  the  administrator,  did  declare  Hunter  to  be  the  adminis- 
trator, after  the  expiration  of  the  term  of  the  sheriff's  office, 
down  to  the  time  of  the  appointment  of  the  plaintiffs  as  admin- 
istrators de  bonis  non.  WJiat  right,  then,  did  the  purchasers 
have  to  dispute  the  authority  of  Hunter  to  still  exercise  the 
powers  and  duties  of  administrator,  before  any  judicial  action 
was  taken,  declaring  that  he  had  ceased  to  be  the  rightful  ad- 
ministrator ?  (8)  It  will  be  observed  that  the  estate  of  Cowling 
was  decreed  to  be  insolvent  on  the  application  of  Hunter,  while 
he  was  sheriff.  There  is  no  dispute  or  controversy  about  the 
validity  of  this  decree,  or  of  its  effect.  The  creditors  of  the 
insolvent  estate  made  no  selection  of  an  administrator,  as  they 
had  a  right  to  do,  and  no  one  was  appointed ;  but  Hunter  con- 
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tinned  to  act  as  administrator,  and  was  recognized  as  adminis- 
trator by  the  court.  In  such  case  no  new  appointment  was 
necessary,  nor  was  there  any  necessity  for  an  order  of  the  court 
continuing  Hunter  as  administrator.  The  presumption  is  that 
he  was  continued  by  a  proper  oider. — Clay  v.  Gurley,  62  Ala. 
14.  If,  then,  it  be  conceded  that  the  sheriff,  to  whom  lias  been 
committed  a  solvent  estate  for  administration,  would  cease  to 
be  administrator  at  the  expiration  of  his  office  as  sheriff ;  yet, 
a  different  rule  would  apply,  when  the  estate  is  declared  insol- 
vent, and  the  creditors  make  no  selection  of  an  administrator, 
and  the  administrator  in  chief  is  continued  by  the  court  as  the 
administrator  of  the  insolvent  estate. 

Clopton,  Herbert  &  Chambers,  contra. — (1)  Section  2000 
of  the  Rev.  Code,  1867,  the  statute  in  force  when  Hunter  was 
appointed  administrator  of  the  estate  of  Josiah  W.  Cowling, 
provides  for  the  appointment  of  a  general  administrator  of  the 
county.  Section  2001  of  same  Code  provides:  "7?i  case  there 
is  no  general  administrator.,  and  no  other  tit  person  will  admin- 
ister, the  court  may  commit  administration  to  the  sheriff  or 
coroner  of  the  county."  At  the  time  the  administration  was 
committed  to  Hunter,  there  was  a  general  administrator  of 
Lowndes  county,  who  continued  in  office  until  1875.  This  be- 
ing the  fact,  was  the  order  committing  the  administration  to 
Hunter,  as  sheriff,  void?  It  has  been  repeatedly  held,  and  can 
not,  and  ought  not  now  to  be  questioned,  that  the  constitution  con- 
fers on  the  probate  court  original,  general  and  unlimited  juris- 
diction of  the  grant  of  administration,  creating  it,  as  to  that 
matter,  a  court  of  general  jurisdiction.  Its  orders,  therefore, 
as  to  the  grant  of  administration,  are,  when  collaterally  assailed, 
protected  by  the  presumption  extended  to  the  judgments  of  all 
courts  of  general  jurisdiction ;  and  it  is  not  necessary  for  the 
record  to  affirmatively  show  the  ascertainment  of  the  jurisdic- 
tional facts.  This  presumption,  however,  when  the  record  is 
silent  as  to  the  ascertainment  of  the  jurisdictional  facts,  and 
their  ascertainment  is  implied  from  the  mere  exercise  of  juris- 
diction, is  not  conclusive.  When  the  record  shows  affirmatively 
that  the  court  in  fact  ascertained  the  existence  of  the  jurisdic- 
tional facts,  this  ascertainment  is  res  adjicdicata,  and  can  not 
be  controverted  on  a  collateral  attack,  although  those  facts  did  not 
exist.  But  where  the  record  is  silent  as  to  the  ascertainment 
of  those  facts,  then  they  "will  be  conclusively  presumed  to 
have  been  ascertained,  nnless  the  record  a^rmatirely  discloses 
the  contrary. — Burnett  v.  Nesmith.,  62  Ala.  261.  The  probate 
court  has  general  jurisdiction  of  the  grant  of  administration  de 
bonis  non.  There  is  no  distinction  between  the  character  of 
the  jurisdiction  which  it  exercises  over  the  appointment  of  ad- 
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ministrators  in  chief  and  of  administrators  de  bonis  non. — Rara- 
ho  V.  Wyatt,  32  Ala.  363.  Whilst,  therefore,  it  has  been 
held  that  it  is  essential  to  the  validity  of  a  grant  of  administra- 
tion de  bonis  non,  that  the  preceding  administration  should  have 
become  vacant  by  the  resignation,  death,  or  removal  of  the 
former  administrator,  it  has  also  been  held  that  it  is  not  neces- 
sary that  the  record  of  the  grant  of  administration  c?«5on^«  mow, 
when  involved  in  a  collateral  proceeding,  should  affirmatively 
show  such  vacancy.  But  the  order  granting  letters  of  admin- 
istration de  bonis  non  is  not  conclusive  evidence  of  the  jurisdic- 
tion of  the  court  in  the  particular  case.  If,  in  point  of  fact, 
there  was  no  vacancy  in  the  administration  when  the  order  was 
made,  the  appointment  will  be  held  void,  even  in  a  collateral 
proceeding. —  Gray's  Admnur  v.  Cruise,  36  Ala.  559,  and  au- 
thorities there  cited.  The  jurisdiction  of  committing  an  ad- 
ministration to  the  sheriff,  and  of  grant  of  administration  de 
bonis  non,  is  of  the  same  character ;  and  the  order  committing 
an  administration  to  the  sheriff  is  not  conclusive  evidence  of  the 
jurisdiction  of  the  court.  If,  in  point  of  fact,  there  was  a  gen- 
eral administrator  when  the  order  was  made,  it  will  be  held 
void,  even  in  a  collateral  proceeding.  Another  consideration  in 
support  of  this  conclusion  is,  that  when  a  court  of  general  ju- 
risdiction has  a  special  authority  conferred  on  it  by  statute,  it  is, , 
quoad  hoc,  an  inferior  or  limited  court. —  Gunn  v.  Howell,  27 
Ala.  663,  and  authorities  there  cited ;  Foster  v.  Glazener,  '2i'J 
Ala.  391 ;  Wyatfs  Adm'r  v.  Ranibo,  29  Ala.  510.  The  power 
of  the  probate  court  to  commit  an  administration  to  the  sheriff, 
as  sheriff,  thereby  making  the  sureties  on  his  official  bond  liable 
for  the  administration  of  the  estate  so  committed  to  him,  is  a 
special  authority  cor^f erred  by  stattde  upon  a  court  of  general 
jurisdiction  after  grant  of  administration ;  and,  therefore,  quoad 
hoc.  its  jurisdiction  is  limited.  (2)  It  was  further  contended  in 
an  elaborate  argument,  that  Hunter's  administration  closed  .at 
the  expiration  of  his  term  of  office  as  sheriff ;  and  the  following 
statutes  and  authorities  were  cited  and  discussed  on  this  point : 
Laws  of  Ala.  p.  196,  §  17;  lb.  pp.  203,  205,  §  15;  Clay's  Dig. 
§  10 ;  Code  of  ls52,  §  1681,  1690 ;  Code,  1876,  §  2376  ;  King  v. 
Griffin,  6  Ala.  387;  Saltonstall  v.  Riley,  28  Ala.  164;  Rag- 
land  V.  Calhoun,  36  Ala.  606 ;  Payne  v.  Thompson,  48  Ala. 
535 ;  Rambo  v.  Wyatt,  32  Ala.  363 ;  Farrcm  v.  Bragg,  30  Ala. 
261 ;  Bondurant  v.  Buford,  1  Ala.  359 ;  Plowman  v.  Hen- 
derson, 59  Ala.  559 ;  Governor  v.  Pearce,  31  Ala.  465 ;  Cuth- 
bert  V.  Huggins,  21  Ala.  349  ;  Morgan  v.  Ramsey,  15  Ala.  190  ; 
McCollum  v.  Huhbert,  13  Ala.  289;  Bondurant  v.  Thompson, 
15  Ala.  202;  Levi  v.  Higgins,  14  Rich.  166.  (3)  The  cases 
in  this  State,  cited  by  counsel  for  appellants,  are  not 
decisions  upon  the  right  of  the  person  rilling  the  office 
Vol.  lxxi. 
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of  sheriff,  to  whom  an  adniiiiistratioii  has  been  conimitted  in 
virtue  of  such  office,  to  continue  to  exercise  the  powers  of  ad- 
ministrator after  the  expiration  of  his  official  term,  but  are  de- 
cisions as  to  the  remedies  against  the  sheriff,  as  administrator  6'a? 
qfficw,  and  the  sureties  on  his  official  bond.  The  distinction  is 
between  authority  and  i^emedy.  And  the  various  cases  from 
Virginia,  Georgia,  Mississippi,  Florida,  and  California,  cited  by 
tlrem,  are  upon  statutes  unlike  ours  in  this,  that  there  is  no  de- 
claration, that  the  administration  attaches  to  the  office  j  and  they 
are,  therefore,  inapplicable.  Besides,  these  decisions  were  in  re- 
spect to  the  liabilities  of  the  officer  and  his  svireties,  in  which  it 
was  not  necessary  to  decide  when  the  administration  ceased. 
(4)  Some  stress  is  placed  upon  the  recognition  and  treatment, 
by  the  probate  court,  of  Hunter  as  administrator  after  the  ex- 
piration of  his  official  term.  Such  recognition,  of  itself,  can 
not  operate  as  a  grant  of  administration.  Both  the  acts  of 
Hunter  and  the  recognition  by  the  court,  concurring,  can  not, 
proprio  vigore^  operate  as  such  grant,  any  more  than  if  he  had 
never  been  appointed  administrator.  His  acts  under  such  re- 
cognition might  estop  him  from  denying  that  he  was  adminis- 
trator, but  they  can  have  no  other  effect.  Counsel  lose  sight  of 
the  difference  between  a  grant  and  an  estoppel.  (5)  It  is,  how- 
ever, further  contended,  that  a  different  rule  applies,  when  the 
estate  is  declared  insolvent,  and  the  creditors  make  no  selection 
of  an  administrator,  and  the  administrator  in  chief  is  continued 
by  the  court  as  the  administrator  of  the  insolvent  estate.  But 
the  estate  was  declared  insolvent  upon  Flunter's  veT^orX^eigldeen 
months  hefore  the  expiration  of  his  official  term.  He  was  never 
required  to  appear  and  make  a  settlement,  as  provided  by  law 
in  such  cases,  and  the  time  never  occurred  when  the  creditors 
were  authorized  to  select.  The  law  having  terminated  his  ad- 
ministration, the  insolvency  proceedings  could  not  continue  it 
in  force.  (6)  After  the  expiration  of  his  official  term  as  sher- 
iff. Hunter  could  not  be  regarded  as  an  administrator  de  facto. 
Hooper  v.  Scarbrough^  57  Ala.  510. 

BRICKELL,  C.  J. — The  jurisdiction  of  the  court  of  probate 
to  order  and  decree  the  sale  of  lands  descended  or  devised,  for  the 
payment  of  the  debts  of  the  ancestor  or  testator,  or  to  make  equal 
distribution  to  and  among  heirs  or  devisees,  is  derived  from 
statute.  Before  it  can  be  affirmed  that  jurisdiction  exists,  the 
record  of  the  proceedings  of  the  court  must  show  affirmatively 
that  a  proper  application,  an  application  showing  the  necessity 
for  the  sale,  has  been  preferred  by  the  proper  party.  The  only 
party  having  capacity  to  prefer  the  application  is  the  personal 
representative.  When,  by  the  proper  party,  the  application 
is  preferred,  stating  or  averring  the  facts  which  authorize  the 
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court  to  exercise  jurisdiction,  by  operation  of  law  jurisdiction 
is  acquired ;  and  if  jurisdiction  is  acquired,  irregularities,  or 
even  actual  errors  may  intervene,  without  affecting  the  validity 
of  the  proceedings  when  drawn  in  question  collaterally.  The 
court  is  presumed  to  have  adjudged  every  fact  and  question  es- 
sential to  the  validity  of  the  order  or  decree.  Within  its  juris- 
diction and  duty  rests  the  decision  of  every  question  occurring 
in  the  cause,  and  whether  the  decision  be  correct  or  erroneous, 
it  is  binding  on  every  other  court,  until  reversed  by  a  court  of 
appellate  jurisdiction,  upon  a  direct  proceeding  for  its  reversal. 
The  court  of  probate,  in  decreeing  the  sale  of  the  lands  in 
controversy,  adjudged,  and  was  bound  to  adjudge,  that  the  pe'- 
titioner.  Hunter,  was  the  administrator  of  the  intestate.  Cow- 
ling; that  the  personal  estate  of  the  intestate  was  insufficient 
for  the  payment  of  his  debts,  and  for  that  purpose  there  was  a 
consequent  necessity  to  sell  the  lands'. — Florentine  v.  Barton, 
2  Wall.  210;  Grignonv.  Astor,  2  How.  319. 

The  fact  that  Hunter  was,  as  he  averred,  the  administrator 
of  the  intestate,  that  he  was  the  proper  party  to  make  the  ap- 
plication for  the  sale,  is  as  immediately  involved,  adjudged,  and 
finally  adjudged,  in  the  decree  of  sale,  as  is  the  fact  of  the  in- 
sufficiency of  the  personal  estate  for  the  payment  of  debts. 
The  one  fact  is  not  more  open  to  evidence  and  controversy, 
when  the  proceedings  are  assailed  collaterally,  than  is  the 
other.  If  in  either  aspect  the  decree  is  opened,  the  facts  again 
litigated,  the  finality  and  conclusiveness  of  the  decree  are  im- 
paired, and  all  security  in  performing  it  is  destroyed.  Upon 
this  ground  I  am,  therefore,  of  opinion,  that  in  this  case  there 
can  be  no  inquiry  whether  Hunter  was,  or  not,  administrator, 
when  he  filed  the  application  and  obtained  the  decree  for  the 
sale  of  the  lands. 

There  was  a  grant  of  administration  to  Hrmter,  as  sheriff, 
and  its  validity  is  now  drawn  in  question,  because  at  the  time 
of  the  grant  there  was  a  general  administrator  of  the  county. 
The  statutes  manifestly  contemplate  that  the  court  of  probate, 
in  committing  administrations,  shall  prefer  the  general  adminis- 
trator to  the  sheriff  or  coroner.  And  it  is  irregular  to  appoint 
the  sheriff  or  coroner,  while  there  is  a  general  administrator  ca- 
pable of  acting,  unless  in  the  particular  case  there  may  be  facts 
and  circumstances  which  would  render  it  improper  to  commit 
the  administration  to  him.  The  irregularity  may  render  the 
grant  subject  to  revocation,  voidable,  but  not  void. — Burnett 
V.  NesmiiK  62  Ala,  261 ;  Burke  v.  Mutch,  QQ  Ala.  568. 

The  jurisdiction  of  the  court  of  probate  to  grant  administra- 
tions is  derived  from  the  constitution,  is  general  and  unlimited; 
and  when  its  sentences  are  drawn  in  question  collaterally,  they 
are  protected  by  the  presumption  extended  to  the  judgments 
Vol.  lxxi. 
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and  decrees  of  all  courts  of  general  jurisdiction. —  Coltart  v. 
Alen,  40  Ala.  155;  Russell  v.  Erwin^  41  Ala.  292;  Curtis  v. 
Williams^  33  Ala.  570. 

The  statutory  system  subjecting  lands  descended  or  devised 
to  administration,  rendering  them  liable  to  the  payment  of 
the  debts  of  the  ancestor  or  testator,  conferring  upon  the  per- 
sonal representative  authority  to  rent  them,  or  to  intercept  the 
descent,  or  the  taking  effect  of  the  devise,  by  obtaining  from 
the  court  of  probate  a  decree  to  sell  them  for  the  payment  of 
debts,  or  to  make  equitable  distribution  to  and  among  the  heirs 
or  devisees,  has  long  been  construed  as  vesting  in  the  personal 
representative  the  right  and  capacity  to  maintain  all  necessary 
suits  to  recover  possession  of  them — Philips  v.  Gray^  1  Ala. 
226 ;  Masterson  v.  Gerard,  10  Ala.  60 ;  Long  v.  McDougald^ 
23  Ala.  413 ;  Golding  v.  Golding,  24  Ala.  122 ;  Btissell  v.  Ir- 
win, 41  Ala.  292. 

In  Long  v.  McDougqld,  supra,  the  court  held  the  represen- 
tative of  an  insolvent  estate  was  not  entitled  to  maintain  eject- 
ment to  recover  the  possession  of  the  lands  of  the  intestate  or 
testator.  The  decision  induced  the  enactment  of  the  statute, 
now  embraced  in  the  Code,  conferring  on  the  representative  of 
an  insolvent  estate  the  capacity  and  right  to  maintain  any  ac- 
tion for  the  recovery  of  lands,  which  could  be  maintained 
if  the  estate  were  solvent. — Code  of  1876,  §  2588.  The  effect 
of  the  statutory  system,  and  the  result  of  the  decisions,  is,  that 
the  personal  representative,  because  of  the  authority  over  the 
lands  with  which  he  is  clothed,  is  entitled  to  maintain  any  ac- 
tion for  the  recovery  of  lands,  which  the  heir  or  devisee  can 
by  the  common  law  maintain.  The  right  of  the  heir  or  devisee 
yields  to  the  right  of  the  personal  representative  when  he  elects 
to  assert  it. — Tarver  v.  Sm,ith,  38  Ala.  135. 

The  bill  of  exceptions  shows  directly  and  affirmatively  that 
Hunter,  as  administrator,  made  sale  of  the  lands  upon  terms 
different  from  the  terms  prescribed  in  the  decree  of  sale ;  that 
he  reported  the  sale  to  the  court  of  probate,  and  it  was  con- 
firmed. Subsequently,  the  purchase-money  was  paid  to  him, 
and  he  executed  a  conveyance  to  the  purchaser.  The  confirma- 
tion of  the  sale  may  have  purged  the  irregularity  of  a  sale  upon 
terms  different  from  the  terms  prescribed  in  the  decree.  That 
question  we  do  not  now  consider.  But  Hunter  made  no  report 
to  the  court  of  probate  of  the  fact  that  the  purchase-money 
had  been  paid ;  nor  was  any  application  made  to  the  court  for 
an  order  directing  a  conveyance  to  the  purchaser ;  nor  did  the 
court  order  such  conveyance.  The  present  statutes,  conforming 
substantially  to  the  pre-existing  statutes,  require  the  personal 
representative  making  sale  of  lands,  under  an  order  or  decree 
of  the  court  of  probate,  to  report  the  sale  to  the  court  for  con- 
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firmation.  If  the  sale  is  confirmed,  then,  upon  the  application 
of  the  purchaser,  or  of  the  ^ei*sonal  representative,  showing  the 
payment  of  the  wliole  of  the  purchase-money,  the  court  is  re- 
quired to  order  the  personal  representative,  or  such  other  per- 
son as  the  court  may  appoint,  to  make  to  the  purchaser  a  con- 
veyance "of  all  right,  title  and  interest  which  the  deceased  had 
in  the  lands  at  the  time  of  his  death." — Code  of  1876,  §  2468. 

The  title  of  lands  is  never  in  abeyance  ;  and  it  is  self-evident 
the  statutes  intend  that  the  title  shall  remain  in  the  heirs  or 
devisees,  to  whom  it  passed  by  operation  of  law,  until  by  a  con- 
veyance, executed  under  the  order  of  the  court,  it  is  divested, 
and  vested  in  the  purchaser.  Without  the  order  of  the  court 
to  execute  the  conveyance,  the  personal  representative  has  no 
authority  to  execute  a  conveyance  which  will  pass  the  title. 
The  court  is  the  vendor,  not  the  personal  representative,  and 
may  in  its  discretion  appoint  some  other  person  than  the  rep- 
resentative to  execute  the  conveyance. — Hutton  v.  Williams, 
35  Ala.  503.  It  is  settled  by  a  long  line  of  decisions  in  this 
court  that  under  a  sale  of  lands  made  in  pursuance  of  an  order 
or  decree  of  the  court  of  probate,  the  title  of  the  heirs  or  de- 
visees is  not  divested  until  a  conveyance  is  executed  by  the  or- 
der of  the  court.  A  conveyance  executed  without  such  order, 
in  a  court  of  law,  is  wholly  inoperative. — Li</htfoot  v.  Doe,  1 
Ala.  475;  Cummings  v.  McCulhugh,  5  Ala.  324;  Perkins  v. 
Winter,  7  Ala.  854:  Wallaxie  v.  Hall,  19  Ala.  367;  B(mn£r  v. 
Greenlee,  6  Ala.  411 ;  Doe  v.  Hardy,  52  Ala.  291. 

The  title  of  the  lands  remaining  in  the  heirs,  the  appellees, 
if  the  personal  representatives  of  the  intestate,  were  entitled 
to  maintain  this  action.  The  administration  committed  to  Hun- 
ter was  committed  to  him  in  his  capacity  of  sheriff ;  in  the  words 
of  the  statute,  it  was  "attached  to  the  office."  The  grant  of 
administration  to  the  appellees  was  made  near  ten  years  after 
the  expiration  of  Hunter's  term  of  office  as  sheriff  by  constitu- 
tional limitation.  The  question  is  whether,  with  the  exjjira- 
tion  of  his  term  of  office  as  sheriff,  the  grant  of  administration 
to  him  in  the  capacity  of  shenff  ex}3ired  ? 

The  first  statute  authorizing  the  grant  of  administration  to 
sheriffs  or  coroners  was  enacted  in  1821,  and  provided  that  if, 
within  three  months  after  the  death  of  any  person,  no  one 
should  have  qualified  as  executor  or  administrator,  or  if  an  ad- 
ministration had  become  vacant,  the  judge  having  jurisdiction 
could  commit  the  administration  to  the  sheriff  or  coroner  of  the 
county,  and  unless  the  judge  otherwise  ordered,  no  other  oath, 
bond  or  security  was  necessary,  than  the  oath  of  office  already 
taken  and  the  bond  already  given.  The  official  bond  became 
a  security  for  the  performance  of  the  duties  and  trusts  of  the 
administration. — Laws  of  Ala.  196,  §  17.  An  amendatory  act 
Vol.  lxxi. 
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was  passed  DeGeraber  24th,  1822,  taking  effect  from  and  after 
January  4th,  1823,  declaring  the  statute  was  to  be  strictly  con- 
strued so  as  to  attach  the  administration  to  the  office  of  sheriff 
or  coroner,  and  not  to  the  person. — Laws  of  Ala.  205,  §  15.  The 
administration  was  subject  to  be  revoked  at  any  time,  on  the 
application  of  the  executor,  or  of  any  of  the  kindred  or  cred- 
itors of  the  decedent,  and  the  executor,  or  an  administrator, 
permitted  to  qualify.  These  statutes  remained  of  force  until 
the  Code  of  1852  was  adopted  and  became  operative. — Clay's 
Digest,  222,  §  10.  That  Code  authorized  the  appointment  of 
a  general  administrator  in  each  county,  to  take  charge  of  the 
estates  of  deceased  persons,  or  to  act  as  special  administrators 
in  those  cases  in  which  the  persons  entitled  would  not  admin- 
ister, and  no  other  person  was  appointed  by  the  court. — Code  of 
1852,  §  1680.  It  was  also  provided  that,  "in  case  there  is  no 
general  administrator,  and  no  other  fit  person  will  administer, 
the  court  may  commit  administration  to  the  sheriff  or  coroner 
of  the  county."  It  was  further  provided  that,  "when  the 
sheriff  or  coroner  is  appointed  administrator,  tlie  administration 
attaches  to  the  office,  and  the  official  oath  and  bond  of  such  offi- 
cer are  the  secnr'ty  for  his  faithful  administration."  These 
statutes  are  now  embodied  in  the  Code  of  1876,  forming  sec- 
tions 2362,  2363  and  2372. 

The  original  and  the  present  purpose  of  these  statutes  is,  to 
avoid  vacancies  in  the  administration  of  estates,  from  which 
injury  would  result  to  creditors,  and  to  legatees  or  heirs,  or  the 
next  of  kin,  having  the  ultimate  and  beneficial  interest  in  the 
assets  subject  to  administration.  The  existence  of  an  adminis- 
tration under  the  authority  of  law  and  the  appropriate  tribunal, 
should  not  rest  in  the  mere  choice  or  discretion  of  the  execu- 
tors nominated  by  the  will,  or  of  the  next  of  kin,  or  of  lega- 
tees, or  of  creditors  having  a  preferred  right  to  it ;  or  depend 
upon  the  fact  that  for  the  administration  a  fit  person  applies  to 
the  court.  Therefore,  the  statutes  have  empowered  the  court 
to  appoint  a  general  administrator  for  the  county,  who  by  the 
acceptance  of  the  appointment  is  bound  to  accept  the  adminis- 
tration of  all  estates  committed  to  him ;  or  if  such  an  adminis- 
trator is  not  appointed,  or  has  ceased  to  act,  or  there  is  in  the 
particular  instance  impropriety  in  his  appointment,  may  devolve 
the  administration  upon  the  sheriff  or  the  coroner,  who  are 
bound  to  its  acceptance  and  the  discharge  of  its  duties  and 
trusts,  as  to  the  performance  of  any  other  duty  which  may  be 
by  law  imposed  upon  him. 

The  office  of  sheriff  does  not  owe  its  origin  to  legislation,  nor 
derive  existence  from  the  common  law.  For  it  all  our  consti- 
tutions have  made  express  provision,  defining  with  precision 
and  exactness  the  duration  of  the  official  term,  and,  with  the 
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exception  of  a  slight  cliange  in  the  present  constitution,  render- 
ing the  sheriff  ineligible  to  serve  either  as  principal  or  deputy 
for  two  successive  terms.  The  duties  and  the  authority  of  the 
office  are  of  legislative  creation,  or  drawn  from  the  common 
law.  And  of  much  of  the  administrative  or  executive  power 
belonging  to  the  office  at  common  law  the  sheriff  is  divested, 
not  by  express  legislation,  but  by  the  transfer  of  such  power  to 
other  offices  and  officers,  or  because  its  exercise  would  be  incon- 
sistent with  our  institutions.  Tlie  constitution  establishing  the 
office  of  sheriff,  defining  precisely  the  duration  of  the  official 
term,  legislative  power  may  be  plenary  to  prescribe  the  scope 
and  extent  of  official  duty,  but  it  is  incompetent  to  extend  or 
abridge  the  term  of  office  as  fixed  by  constitutional  limitation. 
Cooley  on  Con.  Lim.  76,  and  notes.  All  statutes  prescribing 
the  official  duties  of  sheriffs  are  to  be  read  and  construed  in 
connection  with  the  constitutional  limitation  of  the  term  of 
office,  and  can  not  admit  of  a  construction,  w'ithout  infringing 
the  constitution,  which  would  extend  the  duty  or  authority  of 
the  sheriff  beyond  that  term.  If  it  were  possible,  under  the 
act  of  1821,  that  a  grant  of  administration  to  a  sheriff  was  ca- 
pable of  a  construction  that  would  have  extended  his  duty  or 
authority  beyond  the  constitutional  term  of  office,  or  of  a  con- 
struction that  it  was  a  grant  to  the  individual  filling  the  office 
of  sheriff,  and  designating  him  as  sheriff  was  mere  descrijytia 
personce,  the  legislative  intention  to  avoid  and  repudiate  such 
construction  is  clearly  manifested  by  the  act  of  1822,  declaring 
the  act  of  1821  was  to  be  strictly  construed,  not  in  any  and 
every  respect,  but  in  a  specified  and  particularized  respect, 
which  is  clearly  expressed — "so  as  to  attach  the  administration 
to  the  office  of  sheriff  or  coroner,  and  not  to  the  person."  In 
no  other  respect,  for  no  other  purpose,  was  the  act  of  1821 
modified,  changed  or  amended.  Engrafting  upon  the  act  of 
1821  this  particular  provision,  that  the  grant  of  administration 
was  attached  to  the  office  of  sheriff  or  coroner,  excluding  all 
idea  that  it  w^as  attached  to  the  person,  was  the  whole  office 
and  purpose  of  the  act  of  1822.  The  statute  was  thereby  har- 
monized in  words  (and  all  possibility  of  any  other  construction 
excluded)  with  the  constitution  and  with  its  policy,  prohibiting 
the  sheriff  from  serving  for  two  successive  terms,  and  this  was 
the  legislative  intention.  The  administration,  when  committed 
to  the  sheriff,  is  an  official  duty.  For  the  faithful  performance 
of  its  trusts,  the  oath  of  office  and  the  official  bond  are  the  se- 
curity. 1^0 w,  if  authority  and  duty  as  administrator  were  by 
legislation  extended  beyond  the  constitutional  term  of  office, 
where  is  the  inhibition  upon  legislative  power  to  extend  official 
authority  and  duty,  as  to  other  statutory  duties  imposed,  or  stat- 
utory authority  conferred,  beyond  that  time?  For  what  length 
Vol.  Lxxr. 
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of  time  can  such  duty  and  authority  be  continued  ?  Of  what 
value,  or,  in  view  of  our  legislation,  how  limited  in  operation  is 
the  mandatory  provision  of  the  constitution,  of  full  force  when 
Hunter's  term  of  office  as  sheriff  commenced  and  expired,  that 
for  two  successive  terms  a  sheriff  should  not  serve  as  principal 
or  deputy  ? 

The  legislative  intention  that  the  grant  of  administration 
should  attach  to  the  office,  continue  with  it,  and  expire  with  it, 
seems  to  us  plain,  and  incapable  of  any  just,  reasonable  doubt. 
The  history  of  the  statutes,  to  which  we  have  referred,  indi- 
cates it  clearly.  The  express  declaration  that  the  grant  should 
attach  to  the  office,  is  the  equivalent  of  a  declaration  that  it 
shall  not  survive  the  office.  The  grant  is  the  appurtenant  of 
the  office,  and  when  by  constitutional  limitation  the  term  of 
office  expires,  there  is  not  in  it  a  capacity  to  survive  that  to 
which  it  was  attached,  that  of  which  it  was  the  appurtenant,  the 
mere  appendage. 

The  statute,  as  embodied  in  the  Code,  is  changed  in  phrase- 
ology, words  are  omitted  which  were  found  in  the  former  stat- 
ute ;  but  there  is  no  indication  of  a  legislative  intent  to  change 
or  to  modify  the  former  statute — certainly  not  to  vary  the  effect 
of  the  administration  committed  to  the  sheriff  or  coroner,  No 
rule  of  statutory  construction  rests  upon  better  reasoning  than 
that,  in  the  revision  of  statutes,  alteration  of  phraseology,  the 
omission  or  addition  of  words,  will  not  necessarily  change  the 
operation  or  construction  of  former  statutes.  The  language  of 
the  statute  as  revised,  or  the  legislative  intent  to  change  the 
former  statute,  must  be  clear  before  it  can  be  pronounced  that 
there  is  a  change  of  such  statute  in  construction  and  operation. 
Sedgwick,  Stat.  &  Con.  Law,  428 ;  Goodell  v.  Jackson,  20  (N". 
Y.)  John.'  722 ;  Theriat  v.  Bart,  2  Hill,  380 ;  Conger  v.  Barker, 
11  Ohio  St.  1. 

It  may  well  have  been  supposed  by  the  legislature,  that  as 
there  was  an  express  declaration  the  administration  should  at- 
tach to  the  office  of  sheriff  or  coroner,  it  was  not  necessary 
the  words  of  the  former  statute,  "  and  not  the  person,"  should 
be  continued.  These  M'ords  were  employed  originally  merely 
in  the  abund^ce  of  legislative  caution.  The  expression  that 
the  "  administration  should  attach  to  the  office,"  of  itself,  ex- 
cluded an  attachment  to  the  person.  We  can  not  doubt  that 
a  grant  of  administration  to  a  sheriff  does  not  endure  beyond 
his  official  term,  that  by  operation  of  law  it  expired  with  the 
term.  Such  was  the  opinion  expressed  by  the  court  in  I^ag- 
land  V.  Calhoun,  36  Ala.  606.  It  may  be,  the  case  did  not 
necessarily  require  the  question  to  be  decided ;  but  the  expres- 
sion of  opinion  was  positive,  was  not  hasty,  and  the  result,  man- 
ifestly, of  deliberation.  The  authorities  in  other  States,  sup- 
39 
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posed  to  reach  a  different  conclusion,  to  which  we  have  been 
referred,  will  be  found  to  depend  upon  statutory  provisions  es- 
sentialij  different  from  our  statutes. 

It  is  lastly  urged,  that  though  the  grant  of  administration  to 
Hunter  may  have  expired  with  his  term  of  office,  the  court  of 
probate  could  not  grant  a  second  administration  until  there  was 
a  revocation  of  the  former  grant.  This  is  supposed  to  be  the 
effect  of  the  statute  declaring  that  "  letters  testamentary,  or  of 
administration,  and  letters  appointing  a  special  administrator, 
or  to  any  general  administrator,  sheriff  or  coroner,  granted  by 
any  probate  court  having  jurisdiction,  are  conclusive  evidence 
of  the  authority  of  the  person  to  whom  they  are  granted  from 
the  date  thereof  until  the  same  are  revoked,"  etc. — Code  of  1876, 
§  2376.  By  the  common  law  all  letters  testamentary,  or  of  ad- 
ministration, granted  by  the  tribunal  having  jurisdiction,  and 
the  nature  of  the  administration,  whether  it  be  temporary  or 
limited,  original  or  de  honis  non^  is  unimportant,  were,  within 
the  sovereignty  from  which  they  emanated,  conclusive  evidence 
■of  the  authority  of  the  person  to  whom  they  were  granted. — 1 
Oreenl.  Ev.  §  550.  Of  course,  when  revoked,  they  ceased  to 
exist,  and  were  not  evidence  for  any  purpose,  unless  it  was 
of  their  former  existence.  Like  many  other  sections  of  the 
Code,  this  section  is  merely  affirmatory  and  declaratory  of  the 
common  law.  It  is  not  capable  of  a  construction  which  would 
extend  the  authority  of  an  executor  or  administrator  beyond 
the  time  appointed  by  law  for  its  expiration,  if  there  was  not 
the  vain  act  of  entering  a  judicial  declaration  of  its  revocation. 
Things,  existing  are  often  subject  to  revocation.  A  power  to 
an  agent  or  attorney  may  be  revoked.  But  if  by  its  own  terms 
the  power  had  expired — if  the  period  appointed  for  its  exercise 
had  terminated,  it  could  not  be  revoked  or  recalled.  The  revo- 
cation to  which  the  statute  refers  is  a  revocation  in  pursuance 
of  other  statutes  with  which  it  is  connected,  and  all  of  which 
are  to  be  construed  in  pari  materia;  a  revocation  of  letters  of 
administration,  or  letters  testamentary,  which  were  of  force,  and 
which  would  remain  of  force,  if  not  revoked.  It  can  have  no 
reference  to  letters  expiring  by  their  own  terms,  and  by  opera- 
tion of  law.  The  administration  was  vacant  when  the  letters 
were  granted  to  the  appellees ;  and  upon  the  unclisputed  facts 
of  the  case,  their  right  of  recovery  is  apparent.  There  was  no 
error  in  the  charge  given  by  the  Circuit  Court,  or  in  the  refusal 
of  the  charge  requested. 

Affirmed. 
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Alabama  Great  Soutlierii  Railroad  Co. 
V,  Little. 

Action  against  Cmnmon  Cai^'ierfor  Failure  to  delive?'  Goods 
delivered  to  it  for  Transportation. 

1.  Common  law  liability  of  common  carriers;  measure  of. — By  the  com- 
mon law  a  common  carrier  is  absolutely  liable  for  the  safety  of  goods  en- 
trusted to  him  for  transportation,  and  is  responsible  for  injuries  or  losses 
which  can  not  be  directly  traced  "  to  the  act  of  God,  or  of  the  public  en- 
emy, or  of  the  party  complaining ;"  and  for  goods  which  he  fails  to  deliver, 
the  measure  of  his  liability  is  the  value  ot  the  goods  at  the  place  of  de- 
livery, at  the  time  when  they  ought  to  have  been  delivered. 

2.  Same;  to  what  extent  may  be  limited  by  special  contract. — It  is  now 
well  settled  that  a  common  carrier  may,  by  special  contract,  limit  or  qual- 
ify his  liability  as  an  insurer,  or  his  conunon  law  liability,  that  is,  his 
liability  for  losses  occurring  by  unavoidable  accidents,  not  within  the  ex- 
ception of  "  the  act  of  God,  or  of  the  public  enemy,  or  the  fault  of  the 
party  complaining,"  not  only  touching  the  risks  or  accidents  for  which 
he  is  answerable,  but  also  as  to  the  amount  of  damages  for  which  he  will 
be  liable  in  the  event  of  loss  or  injury,  when  the  purpose  appears  to  se- 
cure a  reasonable  and  just  proportion  between  his  liability  and  his  com- 
pensation. 

3.  Liability  of  common  carrier;  when  he  can  not  limit  or  qualify. 
But  public  policy  and  every  consideration  of  right  and  justice  forbid  that 
a  common  carrier  should  be  allowed  to  stipulate  for  exemption  from,  or 
limitation  of  his  liability  for  losses  or  injuries  occurring  through  the  want 
of  his  own  skill  or  diligence,  or  that  of  the  servants  or  agents  he  may 
employ,  or  through  his  or  their  willful  default  or  tort. 

4.  Same. — Where  a  common  carrier  stipulated  in  a  bill  of  lading,  giv- 
en for  alcohol  delivered  to  it  for  shipment,  that,  "  in  consideration  of 
rates  inserted,  it  is  agreed  that,  in  case  of  loss  or  damage,  the  same  shall 
be  adjusted  at  a  valuation  of  twenty  dollars  per  barrel,"  he  is  liable,  in 
the  event  of  a  loss  not  occurring  from  the  want  of  ordinary  care,  skill  or 
diligence,  only  for  the  amount  expressed  ;  but  if  the  loss  resulted  from  a 
want  of  ordinary  care,  skill  or  diligence,  he  is  liable  for  the  full  value  of  the 
goods,  as  for  exemption  from  this  liability  he  has  not  stipulated,  and  the 
law  will  not  tolerate  that  he  should  stipulate. 

5.  Bill  of  lading  executed  by  common  carrier;  when  a  special  contract. 
A  bill  of  lading  given  by  a  common  carrier,  on  the  delivery  of  goods  to 
him  for  transportation,  and  accei)ted  by  the  shipper  or  consignor  with 
knowledge  of  its  contents,  or  with  the  opportunity  of  acquiring  knowl- 
edge thereof,  if  he  is  reasonably  prudent,  limiting  the  extraordinay  lia- 
bility of  the  carrier,  is  deemed  and  regarded  as  a  special  contract. 

6.  Liability  of  common  carrier;  presumption  of  negligence. — Where 
goods  are  lost  or  damaged,  while  in  the  custody  of  a  common  carrier  un- 
der a  special  contract,  and  he  gives  no  account  or  explanation  of  the  loss 
Or  injury,  a  presumption  of  negligence  follows,  rendering  him  liable.  _ 

Appeal  from  Tuscaloosa  Circuit  Court. 
Tried  before  Hon.  Wm,  S,  Mudd. 
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This  was  a  suit  by  James  Little  against  the  Alabama  Great 
Southern  Railroad  Company,  a  corporation  operating  a  railroad, 
to  recover  damages  for  defendant's  failure  to  deliver  a  barrel 
of  alcohol,  received  by  it  as  a  common  carrier,  to  be  delivered 
to  plaintiff  at  defendant's  depot  at  Tuscaloosa. 

On  the  trial  "  plaintiff  introduced  evidence  tending  to  show 
that  R.  Macready  and  Co.  had  shipped  to  him  a  certain  barrel 
of  alcohol,  purchased  of  them,  which  the  Cincinnati  Southern 
Railway  Company  received  in  the  city  of  Cincinnati,  Ohio,  as 
a  common  carrier,  for  delivery  to  the  plaintiff  at  the  Tuscaloosa 
depot  on  the  line  of  defendant's  railroad,  near  the  city  of  Tus- 
caloosa, Alabama,  Plaintiff  also  proved  that  said  barrel  of  al- 
cohol was  worth  $104,  and  that  it  was  delivered  to,  and  received 
by  defendant,  as  a  common  carrier,  in  the  city  of  Chattanooga, 
Tennessee,  and  that  said  barrel  of  alcohol  had  never  been  de- 
livered to  the  plaintiff."  The  bill  of  lading  was  read  in  evi- 
dence, and  a  copy  thereof  is  made  an  exhibit  to  the  bill  of  ex- 
ceptions. The  terms  of  the  bill  of  lading,  and  the  other  facts 
disclosed  by  the  evidence,  necessary  to  an  understanding  of  the 
points  decided  by  the  court,  are  sufficiently  stated  in  the  opin- 
ion ;  the  point  of  contention  being  the  proper  construction  and 
the  effect  of  a  special  contract  contained  in  the  bill  of  lading, 
limiting  the  defendant's  liability. 

The  Circuit  Court,  having  in  its  general  charge  instructed 
the  jury  that  the  special  contract,  if  made  in  consideration  of  a 
reduction  in  the  rate  of  freight,  was  reasonable,  "further 
charged  the  jury  as  follows :  That  if  they  believed  from  the 
evidence,  that  the  barrel  of  alcohol  had  been  delivered  to  de- 
fendant, as  a  common  carrier,  for  transportation  to  the  Tusca- 
loosa depot,  and  that  it  had  never  been  delivered  to  plaintiff, 
then  the  burden  of  proof  was  on  the  defendant  to  show  affirm- 
atively, that  it  was  not  guilty  of  negligence  in  the  loss  of  said 
barrel  of  alcohol."  To  this  charge  tlie  defendant  excepted. 
The  defendant  then  asked  the  court  in  writing  to  charge  the 
jury  as  follows :  "  That  the  act  which  will  deprive  a  carrier  of 
the  benefit  of  a  contract  for  a  limited  liability,  fairly  made,  must 
be  an  affirmative  act  of  wrong-doing,  not  merely  ordinary  neg- 
lect in  the  course  of  the  bailment.  It  need  not  necessarily  be 
intentional  wrong-doing,  bnt  the  mere  omission  of  ordinary 
care,  in  the  safe-keeping  and  carriage  of  the  goods,  is  not  the 
misfeasance  which  will  deprive  the  railroad  company  of  the  ben- 
efit of  the  limitations  of  the  contract."  This  charge  the  court 
refused  to  give,  and  the  defendant  excepted.  The  trial  resulted 
in  a  verdict  and  judgment  for  the  plaintiff  for  the  full  value  of 
the  alcohol. 

The  rulings  of  the  Circuit  Court  above  noted  are  here  as- 
signed as  error. 

Vol.  lxxi. 
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"Wood  &  Wood  and  S.  F.  Rice,  for  appellant,  cited  Penn.  R. 
€o  V.  Henderson,  51  Pa.  St.  315;  8  Penn.  St.  479;  16  Ih.  67 
30  Ih.  242;  32  Ih.  414;  53  Ih.  140  ;  63  Ih.  14;  24  K  Y.  196 
26  Barb.  641 ;  25  N.  Y.  445 ;  1  Kern.  485 ;  Ih.  192 ;  17  Wall 
370 ;  Steele  v.  Townsend,  37  Ala.  252 ;  16  Penn.  St.  67 ;  6  How 
(U.  S.)  384;  12  How.  (U.  S.)  280;  30  Penn.  St.  242;  55  Ih 
140 ;  29  Barb.  602 ;  24  N.  Y.  181 ;  49  N".  Y.  263 ;  42  Mo.  88 
32  Md.  333 ;  17  Mich.  57 ;  42  111.  89  ;  11  Wall.  129 ;  18  N".  Y 
543 .  Magnin  v.  Dinsrnore,  70  N.  Y.  410 ;  8.  C.  26  Amer 
Rep.  610 ;  43  K.  Y.  123 ; 

J.  M.  Mabtin,  contra,  cited  S.  <&  N.  R.  R.  Co.  v.  Henlein^ 
52  Ala.  606 ;  Magnin  v.  Dinsrnore,  70  K.  Y.  410 ;  S.  C.  26 
Amer.  Rep.  608 ;  Yorh  Co.  v.  Central  R.  R.  Co.  3  Wall.  107 ; 
Lawson's  Con.  of  Carriers,  pp.  158,  159,  435 ;  Orndorff  v.  Ad- 
ams Ex.  Co.,  3  Bush.  194 ;  Kirhy  v.  Adams  Ex.  Co.  2  Mo. 
369;  III.  Cent.  R.  R.  Co.  v.  Morrison,  19  111.  136;  Steimmg 
V.  Erie  R.  Co.  43  K  Y.  123;  S.  C.  3  Amer.  Rep.  673. 

BRICKELL,  C.  J. — Bj  the  common  law  a  common  carrier 
is  absolutely  liable  for  the  safety  of  goods  entrusted  to  him  for 
tranportation  ;  he  is  responsible  for  all  injuries  or  losses,  which, 
in  the  language  of  the  books,  can  not  be  directly  "  traced  to  the 
act  of  God,  or  of  the  public  enemy,  or  of  the  party  complain- 
ing."— 1  Smith's  Lead.  Cases  (7th  Amer.  Ed.),  411.  For  goods 
which  he  fails  to  deliver,  the  measure  of  his  liability  is  the 
value  of  the  goods  at  the  place  of  delivery,  at  the  time  at  which 
they  ought  to  have  been  delivered. — Angell  on  Carriers,  §  482. 
Proof  that  goods  entrusted  to  him  for  transportation  and  deliv- 
ery have  not  been  delivered,  a  reasonable  time  for  transporta- 
tion and  delivery  having  passed,  is  prima  facie  evidence  of  a 
loss  by  his  fault  or  negligence,  and  sulficientto  charge  him  with 
their  value.— i/.  &W.  P.  R.  R.  Co.  v.  Mom'e,  51  Ala.  394; 
8.  &  N.  R.  R.  Co.  V.  Henlein,  52.  Ala.  606 ;  Angell  on  Carri- 
ers, §  202. 

The  liability  of  a  common  carrier  is  sometimes  said  to  be  of 
a  dual  nature ;  the  one,  a  liability  for  losses  by  his  own  negli- 
gence or  omission  of  duty,  or  that  of  his  servants  or  agents, 
which  is  the  liability  of  an  ordinary  paid  agent  or  bailee ;  the 
other,  a  liability  for  losses  by  mistake  or  accident  without  any 
fault  on  his  part ;  for  losses  occurring  by  unavoidable  accidents, 
not  within  the  exception  of  "  the  act  of  God,  or  of  the  public 
enemy,  or  the  fault  of  the  party  complaining,"  which  is  of  the 
nature  of  the  liability  of  an  insurer,  having  its  origin  and  foun- 
dation in  the  policy  of  the  common  law. — Davidson  v.  Ora- 
ham,,  2  Ohio  St.  131.  Whatever  doubts  may  at  one  time  have 
been  entertained,  it  is  now  well  settled,  that  by  special  contract 
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the  carrier  may  limit  or  qualify  the  liability  resting  on  him  as 
an  insurer,  or  his  common  law  liability,  as  it  is  most  often  ex- 
pressed.— Steele  v.  Tovmsend,  37  Ala.  247 ;  M.  cfc  O.  E.  R.  Co. 
V.  ITojjMm,  41  Ala.  486 ;  J/",  cfe  (9.  J2.  R.  Co.  v.  Jarhoe,  lb. 
644 ;  S.  c§  iV^.  R.  R.  Co.  v.  Henlein,  supra.  The  limitation  of 
liability  may  extend,  not  only  to  the  risks  or  accidents  for  which 
the  carrier  will  be  answefable,  but  to  the  amount  of  damages- 
for  which  he  is  liable  in  the  event  of  loss  or  injury,  when  the 
•purpose  appears  to  secure  a  just  and  reasonable  proportion  be- 
tween the  amount  for  which  he  is  liable  and  the  freight  which 
he  is  to  receive. — S.  <&.  N.  R.  R.  Co.  v.  Henlein^  supra;  8.  C. 
56  Ala.  368.  In  the  limitation  of  liability,  the  carrier  can  not, 
in  any  event,  stipulate  for  more  than  an  exemption  from  the 
extraordinary  liability  the  common  law  imposes ;  the  liability 
extending  beyond  that  of  ordinary  paid  agents,  servants,  or  bail- 
ees, denominated  the  liability  of  an  insurer.  Public  policy, 
and  every  consideration  of  right  and  justice  forbid  that  he 
should  be  allowed  to  stipulate  for  exemption  from  liability  for 
losses  or  injuries  occurring  through  the  want  of  his  own  skill 
or  diligence,  or  that  of  the  servants  or  agents  he  may  employ, 
or  through  his  own  or  their  willful  default  or  tort. — Steele  v. 
Townsend.,  supra;  M.  <&  0.  R.  R.  Co.  v.  Hopkins,  supra ;  M. 
<j&  0.  R.  R.  Co.  V.  Jarboe,  supra ;  S.  (&  iV.  li.  R.  Co.  v.  Hen- 
lein, supra;  R.  R.  Co.  v.  Lockwood,  17  Wall.  357 ;  N'.  J.  Stearin- 
Nav.  Co.  V.  Merchants''  Bank,  6  How.  344.  A  bill  of  lading 
given  by  the  carrier,  on  the  delivery  to  him  of  goods  for  trans- 
portation, and  accepted  by  the  shipperorconsignor  with  knowl- 
edge of  its  contents,  or  if  he  is  reasonably  prudent,  with  the 
opportunity  of  acquiring  knowledge,  limiting  the  extraordinary 
liability  of  the  carrier,  is  deemed  and  regarded  as  a  special  con- 
tract.— Steele  v.  Townsend,  supra. 

In  the  present  case,  the  bill  of  lading,  given  on  the  receipt  for 
the  goods  which  have  never  been  delivered,  on  its  face  stipu- 
lates, "  that,  in  consideration  of  rates  inserted,  it  is  agreed  that, 
in  case  of  loss  or  damage,  the  same  shall  be  adjusted  at  a  valu- 
ation of  twenty  dollars  per  barrel."  The  bill  of  lading  carefully 
stipulates  for  the  exemption  of  the  carrier  issuing  it,  if  the 
freight  was  delivered  to  a  connecting  line  for  transportation  to 
its  destination  ;  and  there  are  several  of  its  stipulations  that  might 
provoke  remark,  as  to  the  care  with  which  the  carrier  receiving 
the  goods  was  seeking  to  absolve  itself  and  its  associates  in 
transportation  from  all  liability.  We  confine  ourselves  to  the 
case  before  us.  The  shipment  M-as  of  a  single  bai;rel  of  alcohol, 
and  its  delivery  in  good  order  to  the  appellant,  a  connecting  line 
with  the  carrier  issuing  the  bill  of  lading,  for  transportation  to  a 
station  on  the  appellant's  line  of  road,  is  an  undisputed  fact.  The 
fact  is  also  undisputed,  that  a  reasonable  time  for  transporta- 
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tion  and  delivery  having  passed,  on  demand,  the  barrel  was  not 
delivered  to  the  consignee,  nor  was  any  explanation  given  for 
the  failure  to  deliver.  There  was  no  pretense  of  its  loss  by  ac- 
cident of  theft,  nor  that  any  cause  intervened  which  absolved 
the  appellant  from  the  duty  of  delivery,  if  it  had  been  a  gratu- 
itous bailee. 

The  affirmative  instruction  given  by  the  Circuit  Court  rec- 
ognizes the  reasonableness  of  the  limitation  as  to  the  amount  of 
damages  for  which  the  carrier  or  its  associate  in  transportation 
was  liable  in  the  event  of  loss,  if  it  was  made  in  consideration 
of  reduced  freight ;  but  affirms  that  if  there  was  delivery  to  the  ap- 
pellant, and  a  failure  to  deliver  at  the  point  of  destination,  the 
burden  of  proof  was  on  the  appellant  to  acquit  itself  of  negli- 
gence because  of  the  failure  to  deliver.  The  general  rule,  ap- 
plicable to  all  bailees  of  goods,  chargeable  with  losses  or  inju- 
ries occurring  fi'om  negligence,  is,  that  if  upon  demand  made,, 
they  fail  to  deliver,  and  do  not  account  for  the  failure,  negli- 
gence will  be  imputed,  and  the  burden  of  proving  a  loss  M'ith- 
out  the  want  of  ordinary  care  is  devolved  upon  them. — Seals  v- 
Edmondson^  ante,  p.  509.  When  the  risks  or  accidents  for 
which  a  common  carrier  is  liable  are  limited  by  a  sjDecial  con- 
tract, the  burden  of  proof  rests  on  the  carrier  to  show,  not  only 
that  the  cause  of  the  loss  was  within  the  terms  of  the  limita- 
tion, but  also  that,  on  his  own  part,  there  was  no  negligence. 
"  The  correct  view,"  said  R.  W,  Walker,  J.,  in  Steele  v.  Town- 
send,  supra,  "  is,  that  the  loss  is  not  brought  within  the  excep- 
tion, unless  it  appears  to  have  occurred  without  negligence  on 
the  part  of  the  carrier ;  and,  as  it  is  for  the  carrier  to  bring  him- 
self within  the  exception,  he  must  make  at  least  a  prima  facie 
showing  that  the  injury  was  not  caused  by  his  neglect."  In  2 
Greenleaf's  Evidence,  §  219,  it  is  said:  "In  all  cases  of  loss  by 
a  common  carrier,  the  burden  of  proof  is  on  him  to  show  that 
the  loss  was  occasioned  by  tlie  act  of  God  or  by  public  enemies. 
And  if  the  acceptance  of  the  goods  was  special,  the  burden  of 
proof  is  still  on  the  carrier  to  show,  not  only  that  the  cause  of 
the  loss  was  within  the  terms  of  the  exception,  but  also  that 
there  was,  on  his  part,  no  negligence  or  want  of  due  care."" 
The  carrier  can  not  stipulate  for  an  absolute,  unqualified  ex- 
emption from  all  liability,  nor  can  he  stipulate  that  he  will  an- 
swer, in  any  and  all  events,  only  for  a  sum  less  than  the 
value  of  the  goods,  because,  in  consideration  of  reduced  rates  of 
freight,  the  shipper  may  assent  to  it.  For  immunity  from  lia- 
bility for  his  own  frauds  no  bailee  can  stipulate ;  "  for  no  man 
shall  contract  to  be  safely  dishonest." — Story  on  Bailments,  §  32. 
This  is  the  rule  as  to  bailees  who  do  not  exercise  public  employ- 
ments, who  are  not  bound  to  the  duty  of  serving  all  who  may 
require  their  services,  who  may  select  their  own  customers,  and 
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by  contract  determine  and  fix  the  terms  and  conditions  upon 
which  services  will  be  rendered.  A  common  carrier  exercises 
a  public  employment,  is  bound  to  the  duty  of  receiving  and 
carrying  for  reasonable  rates  all  goods  offered  for  transportation. 
Story  on  Bailments,  §  508.  Standing  in  this  relation,  no  con- 
tract can  be  made  by  him,  which  will  relieve  him  from  liability 
for  the  want  of  the  care  and  diligence  which  is  exacted  of  other 
paid  bailees.  Limitations  or  restrictions  upon  their  liability  are 
taken  most  strongly  against  them,  and,  however  general  the  terms 
in  which  they  are  expressed,  are  not  so  construed  as  to  relieve 
them  from  liability,  if  they  do  not  exercise  ordinary  care,  skill 
and  diligence — the  care  and  diligence  prudent  men  in  similar 
circumstances  usually  exercise  in  the  management  of  their  own 
business. — Hooper  t).  Wells,  27  Cal.  11.  Conceding  full  effect 
to  the  limitation  found  in  this  bill  of  lading,  the  carrier,  in  the 
event  of  a  loss  not  occurring  from  the  want  of  ordinary  care, 
skill  and  diligence,  would  be  liable  only  for  the  amount  ex- 
pressed. That  is  the  extent  of  the  liability  as  an  insurer.  But 
for  the  want  of  ordinary  care,  skill  and  diligence,  from  which 
a  loss  results,  he  is  liable  for  the  value  of  the  goods,  as  would 
be  any  other  paid  bailee  or  agent,  and  for  exemption  from  this 
liability  he  has  not  stipulated,  and  the  law  will  not  tolerate  that 
he  should  stipulate.  The  presumption  that  the  goods  were  lost 
from  his  want  of  diligence,  is  more  favorable  than  any  other 
which  can  reasonably  be  indulged.  The  delivery  of  the  alco- 
hol to  him  in  good  condition  for  safe  transportation  is  un- 
disputed, and  for  a  failure  to  deliver  at  the  point  of  destina- 
tion no  excuse  or  explanation  is  offered.  If  a  bailee,  having 
possession,  the  care  and  control  of  goods,  will  not  or  can  not 
account  for  a  refusal  or  failure  to  deliver,  the  presumption  is 
not  violent  that  he  has  been  negligent,  if  he  has  not  wrongfully 
converted,  or  wrongfully  retains  them.  The  better  authorities, 
we  are  of  opinion,  maintain  that  when  goods  are  lost  or  dam- 
aged, while  in  the  custody  of  the  carrier  under  a  special  con- 
tract, and  he  gives  no  account  or  explanation  of  the  loss  or  in- 
i'ury,  a  presumption  of  negligence  follows  of  course,  for  which 
le  is  liable. — FarnJiam  v.  C.  (&  A.  B.  R.  Co.,  55  Penn,  St.  53 ; 
Am..  Express  Co.  v.  Sands,  li.  140, 

The  charge  requested  was  extracted  almost  literally  from  the 
closing  sentence  of  the  court  in  3fagnin  v.  Dinsmm^e,  70  N.  Y, 
410,  (S.  C.  26  Am.  Rep.  608).  The  case  belong  to  that  class 
of  cases  in  the  New  York  courts,  reviewed  in  Mailroad  Com- 
pany V.  Lockwood,  Yl  Wall.  357,  M^hich  holds  that  common 
carriers  may  stipulate  for  exemption  from  liability  for  the  neg- 
ligence of  themselves  or  their  servants.  That  rule  has  not 
prevailed  in  this  court ;  on  the  contrary,  we  have  adhered  to 
the  doctrine,  that  a  contract  by  which  a  carrier  undertakes  to 
Vol.  lxxi. 
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limit  his  common  law  responsibility,  can  not  be  employed  to 
relieve  him  from  losses  or  damages  resulting  from  his  negli- 
gence. 

We  find  no  error  in  the  rulings  of  the  Circuit  Court,  and  its 
judgment  is  affirmed. 
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ACCOUNT. 

1.  Account  stated;  presumption  of  correctness. — If  an  account  is  ren- 
dered to  a  debtor,  and  he  admits  its  correctness,  or  retaining  it,  he 
makes  no  objection  thereto  within  a  reasonable  time,  he  will  be 
bound  by  it  as  an  account  stated,  his  silence,  in  the  latter  event, 
being  an  implied  admission  of  its  correctness ;  and  if  he  only  ob- 
jects to  one  item,  this  is  an  admission  of  the  correctness  of  the 
other  items  of  the  account.     Burns  v.  Campbell,  271. 

ACTION. 

1.  Action  for  damages  to  personal  property;  possession  sufficient  title 

against  trespasser. — Possession  of  personal  property,  carrying  with 
it  a  presumption  of  ownership  which  is  not  disputable  by  a  tres- 
passer who  does  not  connect  himself  with  the  legal  title,  will  sup- 
port an  action  in  tort  for  dai:9ages  done  thereto  by  such  tres- 
passer.    Ala.  Gt.  Sou.  R.  R.  Co.  v.  Jones,  481 . 

2.  Same;  plaintiff's  right  to  bring  suit  not  affected  by  possessioyi  of  serv- 

ant.— In  such  action,  the  plaintiff  relying  on  possession  for  title, 
the  fact  that  the  personal  property  was  in  the  custody  of  an  over- 
seer or  servant  of  the  plaintiff,  who  did  not  assert  any  interest  in 
it,  or  possession  of  it,  as  distinguishable  from  the  plaintiff's  pos- 
session, does  not  affect  the  plaintiff's  right  to  maintain  the  suit. 
lb.  487. 

3.  When  money,  the  proceeds  of  the  sale  of  mortgaged  chattels,  can  not 

be  recovered  by  transferee  of  mortgage  against  party  receiving  it  from 
mortgagee. — R.  having  executed  a  mortgage  to  M.  &  T.  upon  a 
crop  to  be  grown  by  him  on  a  designated  place,  to  secure  advances 
obtained  by  him  from  them,  M.  &  T.,  after  having  the  mortgage 
duly  recorded,  transferred  and  assigned  it  to  R.  &.  AV.  After  the 
assignment,  and  without  notice  thereof,  R.  delivered  two  bales  of 
the  crop  conveyed  by  the  mortgage  to  M.  &  T.,  and  M.  shipped  it 
in  his  own  name  to  warehousemen  in  the  city  of  Montgomery  for 
sale.  The  cotton  having  been  sold,  M.  purchased  of  J.  &  Bro., 
merchants  in  said  city,  a  bill  of  goods,  giving  them  in  payment  an 
order  on  the  warehousemen  for  .$134.73,  expressing  that  it  was  the 
proceeds  of  three  bales  of  cotton.  This  order  was  paid,  on  pre- 
sentation, to  J.  &  Bro.,  $98.20  thereof  being  proceeds  of  the  sale  of 
the  two  bales  of  cotton  which  R.  had  delivered  to  M.  &  T. ;  J.  & 
Bro.  having  at  the  time  no  notice  that  the  cotton  chd  not  belong  to 
M.,  or  of  the  manner  in  which  he  obtained  it,  or  of  the  assignment 
of  the  mortgage.  Held,  in  an  action  of  a^srtm/^s?'^  brought  by  R.& 
W.  against  J.  &  Bro.  to  recover  the  proceeds  of  the  sale  of  the  two 
bales  of  cotton  paid  to  them  by  the  warehousemen,  that  the  de- 
fendants had  the  right  to  presume  that  the  money  paid  to  them 
belonged  to  M.,  and,  having  received  it  without  knowledge,  in 
good  faith,  and  upon  a  valuable  consideration,  they  were  entitled 
to  retain  it ;  and  the  plaintiffs  could  not  recover.  Rice  &  Wilson  v. 
Jones  &  Bro.,  551. 
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ADVERSE  POSSESSION. 

1.  What  necessary  to  avoid  deed  to  land. — To  avoid  a  deed  to  land  on 

the  groqnd  that  the  land  was  in  the  adverse  possession  of  another 
at  the  time  the  deed  was  executed,  there  must  be  an  actual  ad- 
verse holding  under  claim  of  right.     Eureka  Co.  v.  Edwards,  248. 

2.  What  necessary   to  avoid  deed  made  by  one  out  of  possession. — While 

to  avoid  a  deed  to  land  executed  by  one  out  of  possession,  it  is 
enough,  if  there  be  one  in  adverse  possession,  exercising  acts  of 
ownership,  and  claiming  to  be  rightfully  in  possession,  with  or 
without  color  of  title,  such  adverse  possession,  to  have  this  effect, 
must  be  actual,  not  constructive;  and  it  must  be  marked  by  acts 
of  dominion,  such  as  the  erection  of  houses,  making  valuable  im- 
provements, clearing  lands,  claiming  ownership,  or,  by  some  other 
act,  evidencing  that  the  possession  is  under  claim  of  right.  Bern- 
stein V.  Humes,  260. 

3.  Same;  tvhen  possession  under  claim  of  right. — Putting  a  tenant  in 

possession,  who  erects  a  house  thereon,  and  continues  to  occupy 
for  a  series  of  years,  is,  unexplained,  a  possession  under  claim  of 
right.     lb.  260. 

4.  Same;  ivhat  is  actual  possession  and  its  effect  as  notice. — Actual  pos- 

session is  an  open,  patent  fact,  which  furnishes  evidence  of  its  own 
existence ;  and  it  is  notice  to  all  men  contracting  in  reference  to  the 
property  thus  possessed,  and  is  equivalent  to  actual  notice  of 
title,  legal  or  equitable,  or  of  the  claim  under  which  such  pos- 
session is  held.     Jb.  260. 

5.  Actual  adverse  possession;  what  notice  sufficient  to  avoid  deed  by  one 

out  of  possession. — In  order  to  avoid  a  deed  executed  by  one  out  of 
possession  on  the  ground  of  an  actual  adverse  possession  by  an 
another  under  claim  of  right,  actual  notice  of  sucli  adverse  holding 
is  not  required,  but  the  notice  implied  from  possession  is  sufficient. 
lb.  260. 

AGENCY. 

1.  Principal  ratifying  trespass  by  agent  after  suit  brought,  can  not  be 

made  defendant. — If  an  agent,  acting  in  the  name,  and  for  the  ben- 
efit of  his  principal,  commits  a  trespass  de  bonis  asportatis,  which 
imposes  a  civil,  and  not  a  criminal  liability  upon  the  agent,  the 
principal  may,  when  fully  informed  of  the  tortious  nature  of  the 
act,  adopt  and  ratify  it;  and  such  ratification,  for  many  purposes, 
will  relate  back  to  the  date  of  the  unauthorized  act,  so  as  to  consti- 
tute the  principal  a  trespasser  ab  initio,  ordinarily  binding  him  to 
the  same  extent  and  imposing  on  him  the  same  civil  responsibili- 
ties as  if  he  had  originally  authorized  it ;  but  this  doctrine  of  rela- 
tion, being  a  mere  legal  fiction,  and  allowed  only  for  the  advance- 
ment of  right  and  justice,  can  not  be  so  applied  as  to  authorize  the 
principal  to  be  made  a  party  defendant  by  amendment  to  a  suit 
brought  against  the  agent  for  such  trespass,  and  commenced  prior 
to  his  ratification  of  the  agent's  act.     Burns  v.  Campbell,  271. 

2.  Trespass  by  agent  ;  ratification  by  principal. — To  hold  the  principal 

responsible  for  damages  resulting  from  a  trespass  de  bonis  asporta- 
tis, which  is  not  indictable,  on  the  ground  of  a  subsequent  ratifica- 
tion by  him  of  the  agent's  wrongful  act,  it  must  appear  that  he 
ratified  such  act  with  a  full  knowledge  of  its  tortious  character ; 
and  the  mere  appropriation  of  the  fruits  of  the  trespass,  without 
such  knowledge,  is  not  sufficient.     lb.  211. 

3.  Principal  and  agent ;  ratification  by  principal  of  agent's  act. — Where 

the  relation  of  agency  exists,  and  the  principal  derives  a  benefit 
from  an  act  done  by  the  agent  beyond  the  scope  of  the  agency,  he 
will  be  held  to  have  ratified  such  unauthorized  act  by  acquiescence, 
if,  after  being  fully  informed  of  what  has  been  done,  he  fails  to  ex- 
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press  his  dissatisfaction  within  a  reasonable  time  ;  but  where  the 
relation  of  agency  does  not  exist  when  the  act  is  done,  but  the  act 
is  that  of  a  mere  volunteer  awaiting  ratification,  the"  silence  of  the 
principal  will  not  be  so  readily  construed  into  a  ratification,  except, 
perhaps,  in  cases  where  it  might  operate  to  the  prejudice  of  inno- 
cent parties.     lb.  271. 

Same  ;  declarations  by  principal  to  agent,  verbal  acts  and  competent. 
The  declarations  of  the  principal,  when  first  informed  of  the  seiz- 
ure of  the  goods  by  his  agent,  ordering  them  to  be  returned  to  the 
plaintiff,  and  his  message  to  his  acting  agent,  instructing  him  to 
have  nothing  more  to  do  with  the  goods,  are  in  the  nature  of  verbal 
acts,  tending  to  show  a  repudiation  of  the  agent's  act,  and  are 
competent  evidence  for  the  principal  in  a  suit  against  him  and  the 
agent  for  trespass  growing  out  of  such  seizure.     lb.  271. 

Same ;  ratification  by  principal  of  agent's  trespass. — If  the  principal,, 
in  good  faith,  and  by  suitable  acts  and  declarations,  repudiated  the 
seizure  of  goods  made  by  his  agent  under,  and  in  execution  of  a 
power  of  sale  contained  in  a  mortgage  executed  by  the  plaintiff  to 
the  principal,  the  law  Avould  not  make  it  incumbent  on  him  to  ac- 
tively interfere  to  compel  restoration  of  the  goods  to  the  plaintiflF, 
unless  they  had  come  into  his  custody,  or  under  his  control.  His 
failure,  however,  to  counsel  restoration,  or  to  re-assert  control  over 
the  mortgage  under  which  the  seizure  was  made,  if  satisfactorily 
proved,  may  be  looked  to  by  the  jury,  as  tending  to  prove  acqui- 
escence,   lb.  271. 

Same. — In  all  cases  of  trespass  by  an  agent,  for  which  the  principal 
is  sought  to  be  held  liable  on  the  ground  of  a  subsequent  ratifica- 
tion by  him  of  the  agent's  act,  the  law  requires,  with  good  reason, 
"substantial  proof  of  the  ratification."     lb.  271. 

Same ;  malice  of  agent  as  affecting  damages  against  principal. — The 
rule  is,  that  where  several  defendants  are  sued  in  tort  for  dam- 
ages, the  malice  or  other  evil  motive  of  one  can  not  be  matter  of 
aggravation,  or  ground  of  vindictive  damages  against  the  other; 
and  hence,  principals  are  not  generally  held  liable  for  such  dam- 
ages by  reason  of  the  evil  motive  of  the  agent,  unless  the  act  of 
the  agent  was  fully  ratified  with  a  knowledge  of  its  malicious,  ag- 
gravating, or  grossly  negligent  character ;  or  these  matters  of  ag- 
gravation were  probably  consequent  on  the  doingiof  the  wrongful 
act  ordered  by  the  principal ;  or  unless  the  agent  was  employed 
with  a  knowledge  of  his  incompetency.     lb.  271. 

Evidence ;  when  letter  by  agent  is  admissible  in  action  of  trespass 
against  principal  and  agent. — In  an  action  of  trespass  against  prin- 
cipal and  agent,  for  the  seizure  by  the  agent  of  plaintiff's  goods,  a 
letter  written  by  the  agent  two  days  before  the  seizure,  directed  to 
the  plaintiff,  and  received  by  him  in  due  course  of  mail,  and  en- 
dorsements made  on  the  envelope  by  the  agent,  evincing  an  un- 
friendly feeling  towards  the  plaintiff,  are  relevant  and  competent, 
on  proof  of  handwriting,  as  tending  to  show  malice  or  an  evil  mo- 
tive on  the  part  of  the  agent,  which  may  have  entered  into,  or  given 
color  to  the  transaction.     lb.  271. 

Trespass  against  principal  and  agent ;  when  evidence  of  malice  inad- 
missible.— In  trespass  against  principal  and  agent,  founded  on  the 
seizure  by  the  agent  of  goods  of  the  plaintiff  under  a  mortgage  to 
the  principal,  where  it  is  sought  to  charge  the  latter  by  reason  of  a 
subsequent  ratification  of  the  agent's  act,  the  fact  that  the  princi- 
pal commenced  a  criminal  prosecution  against  the  plaintiff  about 
the  time  of  the  seizure,  is  not  competent  evidence  for  the  plaintiff, 
in  the  absence  of  all  evidence  tending  to  show  the  principal's  origi- 
nal participation  in  the  agent's  act,  or  that  he  originally  authorized 
it,  although  such  fact  may  tend  to  show  malice  against  the  plain- 
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tiff  on  the  part  of  the  principal.  In  such  case,  the  prosecution  is 
not  a  part  of,  or  connected  with  the  transaction  alleged  to  have 
been  ratified,  and  the  malice,  standing  alone,  is  not  competent  to 
authorize  the  inference,  that  the  principal  conferred  an  original  or 
previous  authoritj'  upon  the  agent  to  make  the  seizure.     7ft.  271. 

10.  Ratification  by  principal  of  agent's  trespass  ;  admissibility  of  evidence. 

In  an  action  of  trespass  by  a  mortgagor  against  a  mortgagee,  found- 
ed on  the  unauthorized  wrongful  seizure  and  asportation  of  the 
mortgaged  property  by  the  defendant's  agent,  a  letter  Avritten  by 
the  plaintiff  to  the  defendant,  and  delivered  to  him,  giving  an  ac- 
count of  the  manner  in  which  the  property  was  seized  and  carried 
away,  and  demanding  its  return,  is  competent  evidence  for  the 
plaintiff  for  the  purpose  of  proving  a  ratification  by  the  defendant 
of  his  agent's  act,  when  it  is  shown  that  the  letter  contained  a  cor- 
rect version  of  the  alleged  trespass,  and  its  contents  are  presump- 
tively shown  to  have  been  known  to  the  defendant.  But  the  letter 
itself  should  be  produced,  or  a  proper  predicate  laid  for  secondarj^ 
evidence  of  its  contents.     Street  v.  Sinclair,  110. 

11.  When  lessee  not  the  agent  of  the  lessor. — Where  a  lessee  is  authorized, 

by  the  terms  of  the  lease,  to  erect  improvements  on  the  rented 
premises  on  his  own  credit  and  at  his  own  expense,  which  are  to 
become  the  property  of  the  lessor  at  the  termination  of  the  lease, 
the  value  thereof  to  be  paid  by  him  in  money,  or  be  deducted  from 
rent  then  due,  this  does  not  constitute  the  lessee  the  agent  of  the 
lessor  for  the  erection  of  such  improvements,  nor  does  it  impose 
on  the  lessor  the  duty  or  obligation  to  pay  therefor.  Rothe  v.  Bel- 
lingrath,  55. 

12.  Instructions  by  principal  to  agent  to  buy  farm  products  ;  presumption 

in  reference  to ;  act  and  declaration  of  agent  as  evidence  against 
principal. — Where  an  agent  is  instructed  to  buy  for  his  principal 
farm  products,  trading  in  which  between  sunset  and  sunrise  is  pro- 
hibited, the  law  presumes,  in  the  absence  of  proof  to  the  contrary, 
that  the  instructions  were  to  buy  at  a  time  not  prohibited  by  the 
statute ;  and  hence,  on  the  trial  of  the  principal,  indicted  for  the 
act  of  the  agent  in  buying  at  a  time  covered  by  the  statutory  pro- 
hibition, the  fact  of  the  purchase,  and  the  declaration  of  the  agent 
at  the  time  it  was  made,  that  he  was  buying  for  the  defendant,  are 
inadmissible  against  him,  "without  bringing  home  to  him  the  crim- 
inal design  of  the  agent."     Russell  v.  State,  348. 

See  Common  Carrier,  11-14. 
Husband  and  Wife. 

AMENDMENTS. 

1.  Only  limitation  upon  right  of,  stated. — The  only  limitations  upon  the 

right  of  a  plaintiff  in  a  civil  action  at  law  to  amend  the  complaint, 
at  any  time  before  the  cause  is  finally  submitted  to  the  jury  and 
they  have  retired,  are,  that  the  form  of  action  must  not  be 
changed,  there  must  not  be  an  entire  change  of  parties,  and  there 
can  not  be  the  substitution  or  introduction  of  an  entirely  new 
cause  of  action.     Mahan  v.  Smitherman,  563. 

2.  When  common  counts  may  be  added  to  special  count  in  assumpsit. 

The  common  counts  may  be  added  by  amendment  to  a  special 
count  in  assumpsit,  when  they  are  not  intended  to  introduce  a  new 
cause  of  action,  but  merely  as  declaring  on  the  cause  of  action  de- 
clared on  in  the  special  count,  only  varying  the  form  of  the  de- 
fendant's liability,  and  when  a  necessity  therefor  is  disclosed. 
lb.  563. 

3.  When  common  counts  can  not  be  added. — But  if  the  common  counts 

are  intended  to  represent  distinct  and  separate  causes  of  action 
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from  that  declared  on  in  the  special  count,  their  introduction  by 
amendment  would  be  the  substitution  or  introduction  of  a  new, 
distinct,  independent  cause  of  action,  and  would  not  be  allowable. 
Ih.  563. 

4.  Same. — The  refusal  of  the  primary  court  to  allow  an  amendment  of 

a  complaint  declaring  on  a  promissory  note,  by  adding  the  common 
counts,  is  free  from  error,  when  there  is  nothing  in  the  record  to 
authorize  the  presumption  that  the  common  counts  were  not  in- 
tended to  present  a  different  cause  of  action  from  that  declared  on 
in  the  original  cornplaint.     Ih.  563. 

5.  Amendment  by  adding  parties  defendant;   when  not  allowed. — The 

statute  authorizing  an  amendment  of  the  complaint,  by  striking 
out  or  adding  parties  plaintiff  or  defendant  (Code,  §  3156),  can  not 
be  construed  so  as  to  authorize  the  addition  of  parties  defendant, 
who  were  not  liable  to  be  sued  when  the  action  was  commenced, 
although  they  may  have  afterwards  rendered  themselves  liable 
to  the  same  action.     Burns  v.  Campbell,  211. 

See  Agency,  1. 

APPEAL. 

See  Error  and  Appeal. 

ASSAULT  AND  BATTERY. 

See  Criminal  Law. 

Trespass. 

ASSIGNMENT,  GENERAL. 

1.  When  fraudulent  deed  of  trust  can  not  be  declared  a  general  assign- 
ment.— A  deed  of  trust,  made  with  the  intent  to  hinder,  delay  or 
defraud  the  grantor's  creditors,  can  not  be  upheld  and  declared  a 
general  assignment,  at  the  suit  of  creditors  not  secured  thereby 
against  other  unsecured  creditors  who  have  caused  attachments  to 
be  levied  on  the  property  conveyed  by  the  deed,  or  who  have  at- 
tacked the  deed  for  fraud.     ComU  Bank  of  Selma  v.  Brewer,  574- 

ATTACHMENT. 

1.  Authority  to  issue  must  be  specially  conferred. — Attachments  are  ex- 

traordinary process,  unknown  to  the  common  law,  not  issuing  oiit 
of  a  court,  not  pertaining  to  the  exercise  of  the  ordinary  powers 
and  jurisdiction  of  a  court ;  and  no  one  has  the  power  to  issue 
them,  unless  he  is  thereunto  specially  authorized.  Vann  &  Waugh 
V.  Adams,  Thome  <&  Co.,  475. 

2.  Attachments  returnable  to  circuit  or  city  courts;  notaries  public,  with 

jurisdiction  of  justices  of  the  peace,  have  no  poxver  to  issue. — No- 
taries public  appointed  by  the  Governor  to  "have  and  exercise 
the  same  jurisdiction  as  justices  of  the  peace,"  have  no  power  or 
authority  to  issue  original  attachments,  returnable  to  the  city  or 
circuit  courts ;  and  hence,  such  attachment,  thus  issued,  is  void. 
lb.  475. 

3.  A  personal  proceeding. — A  suit  commenced  by  attachment  is  not  a 

proceeding  in  rem,  but  is  personal  against  the  defendant ;  and  the 
judgment  therein  authorized  is  not  merely  one  of  condemnation  of 
the  property  attached,  but  is  personal  and  general,  as  in  a  suit 
commenced  by  summons  and  complaint.  Betancourt  v.  Eberlin, 
Adm'r,  461. 

4.  Notice  essential  to  judicial  proceedincjs  operating  upon  parties  per- 

sonally.— While  notice  is  an  essential  element  of  all  judicial  pro- 
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ceedings  which  are  to  operate  uj)on  parties  personally,  and  can 
not  be  dispensed  with  by  legislative  enactment,  such  notice  need 
not  be  personal ;  it  is  enough,  if  it  is  fairly  and  reasonably  proba- 
ble that  the  notice  prescribed  by  the  legislature  will  apprise  the 
party  proceeded  against  of  the  pendency  of  the  suit,  and  of  the 
consequent  necessity  for  his  appearance  to  make  defense,  if  he  is 
unwilling  to  submit  to  judgment.     lb.  4^1. 

5.  Statutes  authorizing  judgments  in  attachment  suits  without  personal 

notice  valid. — Hence,  the  statutes  of  this  State,  as  they  formerly 
existed,  authorizing  personal  judgments  against  defendants  in 
suits  commenced  by  attachment,  without  other  notice  than  the 
levy  of  the  attachment  on  the  property  or  effects  of  the  defendant 
gave,  were  consistent  with  the  constitution ;  and  judgments  ren- 
dered therein,  as  between  citizens  of,  and  as  to  property  found  in, 
this  State,  were  of  the  same  force  and  effect,  when  drawn  in  ques- 
tion collaterally,  as  if  they  had  been  rendered  on  personal  service. 
lb.  461. 

6.  Levy  of  attachment  by  service  of  garnishment;  effect  of;  irregularities 

in  garnishment  can  not  affect  validity  of  judgment. — In  attachment 
jurisdiction  may  be  acquired  by  service  of  garnishment  on  de- 
fendant's debtor,  which  will  be  as  full  and  complete  as  could  have 
been  acquired  by  a  levj^  of  the  attachment  on  real  estate,  or  on 
visible,  tangible  chattels,  capable  of  manual  seizure ;  and  the  gar- 
nishment being  merely  incidental  and  auxiliary  to  the  attachment, 
errors  intervening  therein  can  not  affect  the  validity  of  the  judg- 
ment rendered  against  the  defendant.     lb.  461. 

7.  Complaint  in  attachment  suit;  evidence  of  filing. — While  the  endorse- 

ment of  the  fact  of  filing  a  complaint  in  an  attachment  suit  by  the 
clerk  is  conclusive  evidence  that  it  was  filed,  at  any  time  after 
judgment,  it  is  not,  either  before  or  after  judgment,  the  exclusive 
evidence  of  that  fact ;  but  when  the  complaint  is  found  with  the 
original  file  of  the  papers  in  the  cause,  from  which  it  must  be 
transcribed  when  the  final  record  is  made  up,  forming  part  of  it, 
and  there  is  no  countervailing  proof,  the  fact  of  filing  is  satisfac- 
torily shown.    lb.  461. 

8.  Attachment  by  landlord  against  tenant;  when  may  be  levied  on  crop 

of  under-tenant. — An  attachment  sued  out  by  a  landlord  for  the 
recovery  of  rent,  the  mandate  of  which  runs  merely  against  the 
crops  of  the  tenant  in  chief,  authorizes  a  levy  of  the  writ,  not  only 
on  the  crops  of  the  tenant  in  chief,  but  also  on  the  crops  raised  on 
the  rented  premises  by  an  under-tenant.     Agee  v.  Mai/erBros.,  88. 

9.  Notary  jyublic  with  justice's  jurisdiction;  power  to  issue  attachments 

returnable  before  himself. — A  notary  public  with  the  jurisdiction  of 
a  justice  of  the  peace  lias  authority  to  issue  an  attachment  return- 
able before  himself  for  the  collection  of  a  demand  within  a 
justice's  jurisdiction.     Rice  &  Wilson  v.  Watts,  593. 

ATTOENEY-AT-LAW. 

See  Auditor. 

AUDITOR. 

1.  Books  and  documents  of  public  office;  right  of  inspection. — While 
the  books  and  documents  of  a  public  office  are  the  property  of  the 
public,  and  are  preserved  for  public  uses  and  purposes,  it  is  not 
the  unqualified  right  of  every  citizen  to  demand  access  to,  and  in- 
spection of  them ;  but,  to  entitle  one  to  an  inspection  of  such  books 
and  documents,  other  than  judicial  records,  he  must  show  that  he 
has  an  interest  therein,  and  desires  an  inspection  thereof  for  a  le- 
gitimate purpose.    Brewer  v.  Watson,  299. 
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2.  Same;  what  is;  right  of  attorney  to  inspect. — The  book  kept  by  the 

Auditor  of  the  State,  in  obedience  to  the  requirement  of  the  stat- 
ute, for  the  purpose  of  entering  the  accounts  of  tax  collectors  with 
the  State,  is  a  public  record ;  and  an  attorney-at-law,  employed 
by  an  ex-tax  collector  to  represent  him  on  a  settlement  of  his  ac- 
counts with  the  Auditor,  has  an  interest  which  entitles  him  to  an 
inspection  of  the  accounts  of  his  client  as  entered  in  such  book. 
lb.  299. 

3.  Same;  when  Auditor  may  demand  evidence  of  attorney's  authority. 

But  the  Auditor  may  demand  of  the  attorney  satisfactory  evidence 
of  his  authority  to  represent  the  tax  collector,  and  may,  if  he  fail  or 
refuse  to  furnish  it,  decline  to  allow  an  inspection  of  the  accounts 
by  him.  In  such  case,  the  presumption  of  authority  obtaining 
in  courts,  arising  from  the  attorney's  license,  and  from  the  fact 
that  he  is  an  officer  of  court,  can  not  be  claimed.     lb.  299. 

4.  When  witness  can  not  testify  to  his  belief. — In  an  action  against  the 

Auditor  by  an  attorney,  to  recover  damages  alleged  to  have  been 
suffered  by  the  attorney  on  account  of  the  Auditor's  refusal  to  al- 
low him  to  inspect  the  records  in  the  latter's  office,  in  which  were 
kept  the  accounts  between  the  State  and  certain  tax  collectors  rep- 
resented by  the  attorney,  it  is  not  permissible  {or  either  the  defend- 
ant or  his  clerk  to  testify  to  the  belief  either  may  have  had  as  to 
plaintiff's  employment,  or  as  to  his  authority  to  represent  the  tax 
collectors.  If  such  belief  were  a  material  fact  in  the  case,  it  is  an 
inference  to  be  drawn  by  the  jury  from  the  circumstances  which 
.  may  be  in  evidence.     lb.  299. 

5.  Inspection  of  public  documents  in  Auditor's  office;  when  right  to  not 

forfeited. — The  inspection  of  public  documents  can  not  be  denied 
merely  on  the  ground  that  the  party  appljdng  for  it  has  been  guilty 
of  some  past  impropriety  of  conduct  as  to  matters  to  which  some 
documents  may  refer,  nor  because  it  is  apprehended  that  the  in- 
formation obtained  will  be  employed  in  litigation  with  the  State ; 
and  hence,  in  an  action  by  an  attorney,  founded  on  the  Auditor's 
refusal  to  allow  him  to  inspect  the  accounts  of  tax  collectors  whom 
he  represented,  as  entered  on  books  in  the  Auditor's  office,  the 
fact  that  the  attorney  had  previously  availed  himself  of  his  knowl- 
edge of  the  contents  of  the  books  in  the  office,  however  derived, 
to  interfere  with  negotiations  the  Auditor  was  conducting  with 
others,  can  not  deprive  his  clients,  or  him  as  their  representative, 
of  the  right  to  examine  into  their  accounts.     lb.  299. 

6.  Same;  when  reason  for  refusal  to  allow  inspection,  admissible  to  nega- 

tive malice. — Although  such  fact  may  not  have  been  relevant  as  es- 
tablishilig  a  justification  of  the  refusal,  yet,  the  complaint  averring 
that  the  refusal  was  malicious  and  with  the  intent  to  injure  the 
plaintiff,  it  was  admissible  for  the  purpose  of  rebutting  or  negativ- 
ing malice,  it  having  a  fair  and  reasonable  tendency  to  show  that 
the  defendant  acted  from  a  good  motive  and  in  good  faith.    lb.  299. 

7.  W-Tien  information  on  which  a  party  acts  admissible  in  evidence. — In 

such  Case,  information  of  the  attorney's  interference  with  the  Au- 
ditor's negotiations  for  settlements  with  others  than  the  attorney's 
clients,  although  derived  from  correspondence  or  verbal  communi- 
cation with  such  other  parties,  is  competent  evidence  for  the  Au- 
ditor ;  as  the  specific  fact  to  be  shown  was  not  the  truth  of  the  in- 
formation, but  the  fact  of  its  communication  to  the  Auditor,  and 
that  he  acted  upon  it  in  denying  the  attorney  access  to  the  books 
of  his  office.    lb.  299. 

8.  Good  faith  in  action  for  exemplary  damages;  effect  of. — The  good  faith 

of  the  Auditor,  in  such  case,  in  refusing  the  inspection  maj' relieve 
him  from  the  imputation  of  malice,  and  acquit  him  of  liability  for 
vindictive  or  exemplary  damages  ;  but  it  can  not  relieve  him  of  li- 
ability for  actual  or  compensatory  damages.    lb.  299. 
40 
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See  Common  Carrier. 
Warehouseman. 
BANKRUPTCY. 

1.  Effect  of,  on  hankrupfs  property. — A  bankrupt,  by  the  adjudication  of 

bankruptcy,  becomes  incapable  of  enforcing,  in  his  own  name,  any 
property  rights  which  belonged  to  him  at  the  time  of  the  adjudica- 
tion ;  but  upon  the  appointment  of  an  assignee  by  the  bankrupt 
court,  and  the  execution  and  delivery  of  an  assignment  to  him,  all 
the  property  rights  of  the  bankriipt,  except  such  as  were  specially 
excepted  from  the  operation  of  the  bankrupt  act,  vest  in  the  as- 
signee, with  the  exclusive  right  to  sue  for  the  same.  Gayle  r.  Ran- 
dall, 469. 

2.  Effect  of,  on  hui^hand's  right  to  sue  for  rents  of  lands  belonging  to  the 

ujife^s  stautory  .separate  estate. — While  rents  of  lands  belonging  to 
the  wife,  as  her  statutory  separate  estate,  and  received  by  the  hus- 
band ^uring  coverture,  are  held  by  him  in  trust,  and  are  not  affect- 
ed by  his  bankruptcy ;  yet,  the  death  of  the  wife,  intestate,  term- 
inating the  trust,  and  creating,  under  the  statute,  a  new  right  in 
the  husband,  rents  of  such  lands,  accruing  thereafter,  become  the 
absolute  property  of  the  husband,  and  the  right  to  collect  them 
passes  to  his  assignee  in  bankruptcy.     Ih,  469. 

3.  Right  of  bankrupt  to  exemption  of  personal  property  can   not  be  as- 

serted in  State  court. — A  claim  of  exemption  to  personal  property 
by  a  bankrupt  must  be  asserted  in  the  court  of  bankruptcy ;  and 
if  not  asserted  and  allowed  by  that  court,  it  can  not  be  afterwards 
asserted  in  a  State  court.     lb.  469. 

BANKS. 

See  National  Banks. 

BILL  OF  EXCEPTIONS. 

1.  Mandamus;  as  a  remedy  in  reference  to. — If  it  be  conceded  that  man- 

damus  is  an  appropriate  remedy  to  compel  the  judge  of  an  infe- 
rior court  to  insert  in  a  bill  of  exceptions  a  statement  which  he  has 
stricken  therefrom  as  untrue  in  point  of  fact,  or  as  immaterial,  or 
as  inappropriate,  the  truth  of  such  statement,  and  a  necessity  for 
its  introduction  into  the  bill  must  be  affirmatively  shown,  before 
it  can  be  pronounced  that  there  is  a  legal  right  to  its  insertion.  Ex 
parte  Hnckabee,  437. 

2.  Refusal  of  primary  court  to  charge  as  requested;  when  may  be  revised. 

The  refusal  of  the  primary  court  to  charge  as  requested,  can  and 
will  be  revised,  on  proper  exception,  if  it  is  shown  by  the  bill  of 
exceptions  that  the  instructions  were  not  abstract,  or  that  they 
were  not  addressed  to  the  sufficiency  of  the  evidence ;  and  this  can 
be  shown  without  a  recital  of  all  the  evidence  w'hich  may  have 
been  introduced  on  the  trial.    lb.  4~7. 

3.  Mandamus;  when  will  not  lie  to  compel  circuit  judge  to  insert  clause 
in  bill  of  exceptions  stricken  out  by  him. — Where  exceptions  Mere  re- 
served to  the  refusal  by  the  court  of  instructions  to  the  jury,  re- 
quested by  the  excepting  party,  and  the  judge  of  the  circuit  court 
struck  from  the  bill  of  exceptions,  as  prepared  and  presented  to 
him,  the  words,  "  this  being  all  the  evidence  in  the  case,"  an  ap- 
plication for  a  mandamus  to  compel  the  judge  to  insert  in  the  bill 
the  words  so  stricken  out,  which  fails  to  show  that  the  bill  of  ex- 
ceptions, without  these  words,  does  not  show  that  the  instructions 
were  not  abstract,  or  that  the  insertion  of  the  words  is  necessary 
to  show  that  the  instructions  were  not  abstract,  fails  to  show  a 
right  to  the  insertion,  and  will  be  denied.    lb.  4^7. 


INDEX.  627 

BONDS. 

See  Justice  of  the  Peace. 

BURGLARY. 

See  Criminal  Law. 

CARRYING  CONCEALED  WEAPON. 

See  Criminal  Law. 
CHANCERY. 

1.  Bill  by  minority  of  stockholders  against  corporation  and  directors. 

A  bill  filed  by  a  minority  of  the  stockholders  in  a  private  corpora- 
tion against  the  corporation  and  a  majority  of  the  directors,  seek- 
ing to  hold  them  accountable  for  a  mismanagement  of  the  cor- 
porate trusts,  charging  the  directors  with  a  combination  and  for- 
mation of  a  ring  for  their  own  private  profit  at  the  expense  of  the 
other  stockholders,  and  with  acts  of  wrong-doing  and  mismanage- 
ment, none  of  which  are  ultra  vires,  but  containing  no  averment 
that  the  corporate  effects  are  imperiled  by  the  insolvency  of  the 
parties,  or  that  any  request  has  been  maae  known,  soliciting  the 
use  of  the  corporate  name  in  bringing  suit  against  the  offending 
directors,  or  that  any  attempt  has  been  made  to  obtain  a  meeting 
of  the  stockholders  for  the  purpose  of  obtaining  redress  of  the  al- 
leged greivances, — is  without  equity.  Merchants  &  Planters  Line 
V.  Waganer,  581. 

2.  When  regnlaritg  of  incorporation  can  not  be  questioned. — On  such 

bill,  no  inquiry  can  be  made  as  to  irregularities  in  the  organiza- 
tion of  the  defendant  corporation,  organized  imder  the  general 
law,  for  the  purpose  of  showing  that,  by  reason  of  a  failure  to  take 
some  of  the  preliminary  steps  required  by  the  statute,  there  was 
no  proper  incorporation.     lb.  581. 

3.  Bill  by  stockholders  against  corporation;  %vhen  not  multifarious. — A 

bill  filed  by  a  minority  of  the  stockholders  of  a  private  corjjora- 
tion,  seeking  a  dissolution  of  the  corporation,  and  a  settlement  of 
its  affairs,  is  not  multifarious,  because  the  complainants  are  not  en- 
titled to  joint  or  co-extensive  relief.  They  are  entitled  to  relief  of 
the  same  kind  ;  and,  in  taking  the  account,  complete  adjustment 
should  be  made  among  all  the  parties,  plaintiff  and  defendant. 
lb.  .581. 

4.  Bill  by  married  woman  out  of  possession,  to  have  cancelled  conveyance 

of  her  statutory  separate  estate;  ivhen  contains  equity. — WTiere  a 
married  woman  joined  her  husband  in  the  execution  of  a  deed  of 
trust  conveying  lands  belonging  to  her,  as  her  statutory  separate 
estate,  to  secure  her  husband's  debt,  and  afterwards,  under  an 
agreement  of  compromise  and  settlement  of  the  debt  and  the  as- 
serted liability  of  the  lands  for  the  payment  thereof,  she  and  her 
husband  executed  an  absolute  deed,  reciting  the  agreement  of 
compromise  and  settlement,  and  conveying  to  the  creditor  a  por- 
tion of  the  lands  covered  by  the  deed  of  trust,  and  the  e\'idence  of 
the  debt  was  given  up  to  the  husband,  and  the  deed  of  trust  can- 
celled ;  and  afterwards  the  creditor  sold  and  conveyed  the  lands 
conveyed  by  the  last  deed  to  another,  who  took  possession,  claim- 
ing title  under  the  deed, — held,  that  the  wife  could  maintain  a  bill 
in  equity  against  the  creditor  and  purchaser  from  him,  to  have  the 
deed,  executed  by  herself  and  husband  under  the  agreement  of 
compromise  and  settlement,  cancelled,  although  she  was  out  of, 
and  the  purchaser  in  possession  of  the  lands.  (Boyleston  v.  Far- 
rior,  64  Ala.  .564,  re-affirmed  and  followed.)     Ryall  v.  Prince,  66. 

5.  Same;  rents  can  not  be  recovered. — In  such  suit  rents  can  not  be  re- 
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covered  by  the  wife,  as  they  are  payable  under  the  statute  to  the 
husband.     (Brickell,  C.  J.,  dissenting.)    lb.  66. 

6.  Administration  of  estates;  jurisdiction  of  court  of  equity. — Before  the 

jurisdiction  of  the  court  of  probate  to  settle  an  administration,  and 
to  make  division  and  distribution,  has  been  put  in  exercise,  de- 
visees or  heirs,  legatees  or  distributees  may,  without  assigning  any 
special  cause,  resort  to  a  court  of  equity  for  a  settlement  of  the  ad- 
ministration, the  payment  of  legacies,  the  distribution  of  personal 
assets,  and  the  division  of  lands  devised  or  descended.  Bragg, 
Adm'rv.  Beers,  151. 

7.  Sale  of  lands  for  partition;  wlien  court  of  equity  will  take  jurisdiction. 

While  a  court  of  equity,  in  the  absence  of  a  statute  conferring  the 
jurisdiction,  will  not  decree  a  sale  of  lands  held  and  owned  jomtly 
by  adults  without  the  consent  of  all  of  them,  on  a  bill  filed  for  that 
purpose  alone ;  yet,  when  the  court  takes  jurisdiction  of  a  de- 
cedent's estate,  and  to  effect  a  final  settlement,  distribution  and 
partition,  a  sale  of  lands  is  necessary,  it  will  order  the  sale  in  all 
cases  in  which,  under  like  circumstances,  the  court  of  probate 
would  have  had  jurisdiction  to  order  it.     lb.  151. 

8.  Bill  in  equity;  necessary  parties. — To  a  bill  filed  by  a  devisee  and 

legatee  for  a  settlement  of  his  testator's  estate,  a  sale  of  the  lands 
devised  for  partition,  and  distribution  of  personal  assets,  mort- 
gagees of  the  undivided  interests  of  other  devisees  in  the  lands  are 
necessary  parties.     lb.  151: 

9.  Bill  by  administrator  against  parties  who  have  converted  personal 

assets  of  estate;  when  without  equity. — An  administrator  has  a  plain 
and  adequate  remedy  at  law  against  parties  who  have  taken,  re- 
ceived or  interf erred  with  moneys  and  other  personal  assets  be- 
longing to  his  intestate's  estate ;  and  hence,  a  bill  filed  by  an  ad- 
ministrator against  such  parties,  seeking  to  charge  them  as  exe- 
cutors de  son  tort,  or  as  trustees  in  invitum,  is  without  equity. 
Abernathy,  Adm'rv.  Bankhead,  190. 

10.  Same;  wh^n  can  not  be  maintained  to  prevent  multiplicity  of  suits.  ■ 

The  jurisdiction  of  a  court  of  equity  can  not  be  maintained  in  such 
case  on  the  ground  of  preventing  a  multiplicity  of  suits,  where 
only  three  persons  participated  in  the  wrong  complained  of,  and 
only  three  suits  at  law  are  necessary  to  an  enforcement  of  com- 
plainant's rights.     Lb.  190. 

11.  Exemption  in  favor  of  widow  ;  power  of  probate  court  to  determine  con- 

test in  reference  to. — The  powers  of  the  probate  court  are  fully  ade- 
quate for  the  settlement  of  a  contest  or  dispute  between  a  personal 
representative  of  a  decedent's  estate  and  his  widow  as  to  exemp- 
tions of  personal  property  claimed  by  her ;  and  a  court  of  equity 
will  not  take  jurisdiction  in  such  case,  unless  some  particular 
reasons  for  its  intervention  are  shown.     lb.  190. 

12.  When  trust  in  favor  of  the  wife  will  be  established  in  lands  purchased 

by,  and  conveyed  to  the  husband;  protection  to  bona  fide  purchaser. 
A  court  of  equity  will  establish  a  trust  in  favor  of  a  married 
woman  in  lands  purchased  by  the  husband  with  moneys  belong- 
ing to  her  statutory  separate  estate,  and  conveyed  to  him,  when 
the  facts,  out  of  which  the  trust  arises,  are  averred  with  distinct- 
ness and  precision,  and,  if  denied  or  not  admitted,  are  shown  by 
clear,  full  and  convincing  evidence ;  but  against  such  a  trust  a 
mortgagee  of  the  husband,  who  stands  in  the  position  of  a  bona 
fide  purchaser  for  value,  and  without  notice  of  the  wife's  equity,  is 
entitled  to  protection.    Mobile  Life  Ins.  Co.  v.  Randall,  220. 

13.  When  a  mortgagee  is  a  purchaser  for  value. — A  creditor,  who  accepts 

from  his  debtor  a  note  payable  at  tw^elve  months,  for  a  debt  past 
due,  thereby  releasing  parties  who  were  sureties  on  the  debt,  and 
also  takes  a  mortgage  on  land  to  secure  the  note,  is  a  purchaser 
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for  value,  and,  as  such,  is  entitled  to  protection  against  a  trust  in 
/        favor  of  the  debtor's  wife,  resulting  from  the  fact  that  the  land  was 
purchased  with  moneys  belonging  to  her  as  her  statutory  separate 
estate,  of  which  the  creditor  had  no  notice.     lb.  220. 

14.  Conveyance  of  lands  void  for  actual  fraud;  grantee  chargeable  with 

rents. — In  cases  of  actual  fraud  a  fraudulent  grantee  must  be  con- 
sidered as  a  trustee  of  the  rents  and  profits,  as  well  as  of  the  cor- 
pus, of  the  property  conveyed,  and  as  holding  them  in  the  right, 
and  for  the  benefit  of  attacking  creditors ;  and  hence,  where  a  con-- 
veyance  of  land  has  been  declared  void  for  actual  fraud,  on  bill 
filed  by  creditors  of  the  grantor,  the  grantee  is  chargeable  with 
rents.  [Marshall  v.  Croom,  60  Ala.  121,  overruled  on  this  point.) 
Kitchell,  Adm'r  v.  Jackson,  556. 

15.  Same;  from  what  time  rents  to  be  estimated. — But  the  rents  or  profits 

is  such  case  should  only  be  allowed  from  the  service  of  the  sum- 
mons on  the  grantee,  as  that,  strictly  speaking,  is  the  true  time  of 
the  demand  on  him  therefor.     lb.  556. 

16.  Costs  in  chancery;  taxing  of,  discretionary. — In  equity  the  taxing  of 

costs  is  a  matter  within  the  wise  and  just  discretion  of  the  chan- 
cellor, and  is  not  revisable  in  this  court.     lb.  556. 

17.  Bill  in  equity  by  sureties  on  administrator's  bond  to  enjoin  collection 

of  decrees  in  probate  court,  and  to  establish  equitable  set-offs ;  when 
without  equity;  necessary  parties  defendant;  misjoinder  of  parties 
complainant. — On  the  death  of  M.,  intestate,  his  widow"  and  an- 
other qualified  as  administrators  of  his  estate  by  executing,  with 
sureties,  a  joint  l)ond.  Afterwards  the  widow  died  intestate,  with- 
out making  settlement  of  her  administration  ;  and  after  her  death 
the  surviving  administrator  executed,  with  sureties,  an  additional 
bond,  and  thereafter  made  a  final  settlement  of  his  administration, 
on  which  decrees  were  rendered  against  him  in  favor  of  the  wid- 
ow's administrator  and  in  favor  of  the  guardian  of  J.  and  F.,  who 
were  the  only  heirs  of  M.  and  also  of  the  widow,  each  for  one-third 
of  the  balance  ascertained  to  be  due  from  him.  This  balance  re- 
sulted from  a  derastarit  committed  during  the  joint  administration. 
The  decree  in  favor  of  the  widow's  administrator  was  paid  to  him, 
and  by  him  distributed  equally  between  J.  and  F.  After  the  ren- 
dition of  these  decrees  F.  died  intestate,  free  from  debt,  and  leav- 
ing J.  as  her  only  heir.  No  executions  having  been  issued  on  the 
decrees  within  twelve  months  from  the  date  of  their  rendition,  J. 
and  the  personal  representative  of  F.  separately  moved  to  revive  ; 
and  thereupon  the  decree  in  favor  of  J.  was  revived  only  for  a  small 
balance,  the  court  crediting  it  with  $1,000,  as  paid  by  the  adminis- 
trator of  M.  by  the  conveyance  of  land  to  the  common  guardian  of 
J.  and  F. ;  but,  on  appeal  to  this  court,  the  order  of  the  Probate 
Court  was  reversed,  this  court  holding  that  only  one-half  of  said 
amount  should  be  credited  on  J.'s  decree,  and  that  the  balance 
should  have  been  credited  on  the  decree  in  favor  of  F.  The  decree 
in  favor  of  F.  was  revived  for  its  full  amount,  less  $100,  paid  there- 
on; but,  after  return  of  execution  against  M.'s  administrator  "no 
property  found,"  an  execution  was  issued  against  the  sureties  on 
both  bonds  for  the  full  amount  of  the  decree.  Held,  on  a  bill  filed 
by  the  sureties  on  both  bonds  to. enjoin  the  proceedings  in  the  Pro- 
bate Court,  to  have  said  decrees  credited  with  the  $100,  and  also 
with  the  $1,000  paid  thereon,  and  to  have  an  account  stated  of  the 
amount  of  the  devastavit  committed  by  the  widow  during  said  joint 
administration,  and  such  amount  set  off  against  said  decrees, 

1.  That  if  the  complainants  were  not  concluded  by  the  failure 
of  the  administrator  of  M.  to  set  up  the  defense  of  payment,  they 
had  a  plain  and  adequate  remedy  by  supersedeas  in  the  Probate 
Court,  and  for  this  reason  their  bill  is  without  equity. 
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2.  That  if  such  a  bill  could  be  maintained,  the  personal  repre- 
sentative of  M.'s  widow  would  be  a  necessarv  party. — Larkinv. 
Mason,  227. 

18.  Construction  of  Contract. — S.  &  H.,  being  seized  and  possessed  of  a 

tract  of  land,  entered  into  a  contract  with  B.,  by  whicli  they  agreed 
to  sell  to  B.  the  said  tract  of  land,  and  to  convey  the  same  to  him 
on  payment  of  the  purchase-money ;  B.  agreeing  to  pay  a  stated 
amount  in  cash,  to  give  his  promissory  notes  for  the  balance,  pay- 
able respectively  on  the  first  days  of  January,  1877,  1878  and  1879, 
and  to  execute  to  S.  &  H.  a  mortgage  on  the  (^rops  of  cotton  to  be 
grown  by  him  on  said  land  during  the  years  J877,  1878  and  1879,  as 
security  for  the  payment  of  said  notes,  and  to  ship  all  of  said  crops 
of  cotton  to  them,  to  be  by  them  sold  and  the  proceeds  applied  to 
the  extinguishment  of  such  of  said  notes  as  might  be  then  unpaid. 
On  the  same  day  S.  &  H.  executed  to  B.  a  bond,  conditioned  to 
convey  the  land  upon  the  full  payment  of  the  purchase-money 
therefor ;  and  B.  made  the  cash  payment,  gave  his  notes  as  agreed 
on,  and  executed  to  S.  &  H.  a  mortgage  on  said  cotton  crops,  re- 
citing that  it  was  executed  to  "  more  effectually  secure  the  payment 
of  said  promissory  notes  as  they  respectively  mature;"  providing 
that,  upon  payment  of  the  notes  at  maturity,  the  mortgage  should 
become  void,  and  containing  a  power  of  sale  on  default  in  the  pay- 
ment of  the  notes,  or  either  of  them,  the  proceeds  of  sale,  after 
paying  the  expenses  of  the  sale,  to  be  applied  to  any  balance  that 
might  be  then  due  and  unpaid  on  the  notes.  These  notes  B.  paid 
at  or  before  their  maturity,  but  shipped  no  cotton  to  S.  &  H. 
Held,  on  bill  filed  by  B.  for  a  specific  performance  of  the  contract 
of  sale, 

1.  That  the  contract  of  sale,  the  bond  for  title  and  the  mortgage, 
having  been  executed  on  the  same  day,  by  and  between  the  same 
parties,  and  relating  to  the  same  subject-matter,  must  be  construed 
together  as  one  and  the  same  transaction. 

2.  That  the  agreement  to  execute  the  mortgage  and  the  mort- 
gage as  executed  were  intended  as  additional  security  for  the  pay- 
ment of  the  notes,  and  the  stipulation  for  the  delivery  of  the  cot- 
ton was  only  inserted  for  the  purpose  of  making  the  security  more 
certainly  available ;  that  the  payment  of  the  notes  at  maturity  was 
a  compliance  with  the  agreement  and  a  satisfaction  of  the  mort- 
gage, and  that  B.  was  entitled  to  a  specific  performance  of  the  con- 
tract.— Sims  V.  Knight,  197. 

19.  Jurisdiction  of  courts  over  lands  in  another  State. — As  to  lands  situ- 

ate in  another  State,  the  courts  of  this  State  can  exercise  no  juris- 
diction in  rem,  or  affecting  the  res ;  but  if  title  or  powder  affecting 
such  lands  was  obtained  by  duress  or  fraud,  upon  proper  aver- 
ments, a  personal  decree  may  be  had,  vacating  such  title  or  power ; 
or  if  such  lands  have  been  converted  into  money,  or  money  has 
been  realized  from  them,  by  one  acting  under  a  fraudulent  title  or 
power,  he  can  be  compelled  to  account,  either  in  law  or  in  equity, 
as  the  nature  of  the  accounts,  or  the  character  of  the  relief  may 
require.     Rose  v.  Gibson,  3-5. 

20.  Decree  sustaining  demurrer  not  final. — A  decree  which  simply  sus- 

tains a  demurrer,  without  further  order  disposing  of  the  cause,  is 
not  a  final  decree.     lb.  35. 

21.  Parol  contract  for  sale  of  lands  ;  rule  as  to  proof  of  part  performance 

to  take  it  out  of  the  .statute  of  frauds. — To  take  a  parol  contract  for 
the  sale  of  lands  out  of  the  statute  of  frauds  by  part  performance, 
and  to  obtain  a  specific  performance  thereof,  the  contract  must  be 
clearly  proved,  and  the  acts  relied  on  as  a  part  performance  "should 
be  so  clear,  certain  and  definite  in  their  object  and  design,  as  to  re- 
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fer  exclusively  to  a  complete  and  perfect  agreement,  of  which  they 
are  a  part  execution."     Pike  v.  Pettus,  98. 

22.  Same ;  when  specific  performance  will  not  he  decreed. — When  the  tes- 

timony in  reterence  to  the  contract  is  so  conflicting  that  it  can  not 
be  said  to  be  "clearly  proved;"  or  when  the  acts  relied  on  as  a 
part  performance  are  of  an  equivocal  nature,  being  such  as  might 
have  been  done  with  other  views  than  in  part  execution  of  the 
agreement,  a  court  of  equity  will  not  enforce  a  specific  performance 
of  tlie  contract,  or  grant  relief  depending  on  the  existence  of  the 
contract  and  its  validity.     lb.  98. 

23.  Bill  to  foreclose;  subsefpieiit  purchaser  proper  parti/. — An   adminis- 

trator having  executed  a  mortgage  on  lands  to  indemnify  the  sure- 
ties on  his  official  bond,  reserving  possession  to  himself  until  his 
liability  should  be  judicially  ascertained,  a  subsequent  purchaser 
under  execution  against  the  administrator,  prior  to  the  settlement 
of  his  administration,  holds  in  subordination  to  the  rights  of  the 
sureties  under  tlie  inortgage ;  and  one  of  the  sureties,  having  paid 
the  decree  rendered  against  them  and  their  principal  on  settlement 
qf  his  administration  in  a  court  of  equity,  may  maintain  a  bill  to 
foreclose  the  mortgage  against  the  mortgagor  and  the  purchaser  at 
execution  sale,  the  latter  having  recovered  possession  by  action  at 
law  against  the  mortgagor.     Ttitwiler  v.  Dunlap,  126. 

24.  Bill   to  foreclose  mortgage   executed   by  administrator  to  indemnify 

surety;  averment  of  administrator's  default. — The  bill  in  such  case 
must  show,  by  appropriate  averments,  that  the  administrator  was 
in  default ;  and  averments  of  the  filing  of  the  bill  in  the  adminis- 
tration suit,  and  of  the  proceedings  had,  and  decree  rendered 
therein,  are  insufficient  as  against  the  purchaser,  who  was  not  a 
party  to  that  suit'.     lb.  126. 

25.  Effect  of  decree  as  evidence.— The  decree  rendered  in  the  administra- 

tion suit  does  not  conclude  the  purchaser,  and  is  competent  evi- 
dence against  him  in  the  foreclosure  suit  merely  to  prove  the  fact 
of  its  rendition,  and  amount;  it  is  not  competent  evidence,  as 
against  him,  of  the  liability  or  default  of  the  administrator. 
lb.  126. 

26.  Cross-bill;  When  can  not  be  maintained. — In  a  suit  for  the  foreclosure 

of  such  mortgage,  the  mortgagor  can  not  maintain  a  cross-bill  to 
'  have  the  execution  and  levy  under  which  tlie  purchaser  bought, 
declared  voitl.  Such  claim  is  purely  a  legal  demand  between  the 
mortgagor  and  the  purchaser,  a  co-defendant,  in  which  the  com- 
plainant, the  mortgagee,  has  no  concern  whatever,  and  is  not  the 
proper  subject  for  a  cross-bill.     lb.  126. 

27.  Redemption  of  lands  by  mortgagor;  within  what  time  allowed. — An 

offer  by  a  mortgagor  to  I'edeem  lands  sold  under  a  power  of  sale 
contained  in  the  mortgage,  whether  made  by  bill  or  otherwise, 
must  be  made  within  two  years  from  the  date  of  sale,  unless  the 
mortgagee  was  the  purcliaser ;  in  tliat  event  a  bill  to  set  aside  the 
sale  and  to  redeem  may  be  filed  within  a  reasonable  time,  to  be 
determined  by  the  circumstances  of  each  particular  case.  Cooper 
V.   Hornsby.   62. 

28.  Bill  in  equity  by  creditor  to  set  aside  voluntary  conveyance;  when  ad- 

verse possession  for  ten  years  by  grantee  a  bar. — Ailverse  possession 
for  ten  years  by  a  grantee  in  a  voluntary  conveyance  of  land,  exe- 
cuted while  the  grantor  was  surety  on  a  guardian's  bond,  is,  under 
the  statute  of  limitations,  a  good  defense  to  a  bill  filed  by  an  ad- 
ministrator of  the  deceased  ward,  to  have  the  conveyance  set 
aside  as  fraudulent,  and  the  land  subjected  to  the  payment  of  the 
guardian's  liability  to  his  ward.     Snedecor,  Adm'r  v.  Watkins,  48. 

29.  Same. — As  the  purpose  of  the  proceedings  in  such  case  is  not  to  ob- 

tain a  personal  judgment  on  the  debt  or  liability,  or  to  recover  the 
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land,  but  to  have  the  grantee  declared  a  trustee  in  invitum,  it  is 
immaterial  that  the  right  of  the  complainant  to  proceed  against 
the  surety  of  the  guardian  arose  within  ten  years  prior  to  the 
commencement  of  the  suit.    Ih.  48. 

30.  Decree  in  equity  rendered  in  vacation;  when  valid. — Under  Rule  77  of 

Chancery  Practice,  as  found  in  the  Revised  Code,  and  which  is 
brought  forward  into  the  Code  of  1876,  as  Rule  80,  a  decree  of  a 
court  of  equity,  rendered  in  vacation,  on  13th  September,  1877,  is 
valid.     Hooper,  Adm'r  v.  Strahan,  75. 

31.  Section  3036  of  the  Code  of  1876  applicable  to  suits  in  equity. — Sec- 

tion 3036  of  the  Code  of  1876,  pro\'iding  that  all  written  instru- 
ments, the  foundation  of  the  suit,  purporting  to  be  signed  by  the 
defendant,  etc.,  must  be  received  in  evidence,  without  proof  of  the 
execution,  unless  the  execution  thereof  is  denied  by  plea  verified 
by  affidavit,  manifestly  applies  as  well  to  courts  of  equity  as  to 
courts  of  law.    lb.  75. 

32.  Defense  of  bona  fide  purchaser  for  value  without  notice,  to  bill  to  en- 

force vendor's  lien;  what  ansiver  must  aver. — A  defendant  to  a  bill 
in  equity  filed  to  enforce  a  vendor's  lien,  who  is  a  sub-putchaser, 
and  defends  on  the  ground  that  he  is  a  bona  fide  purchaser  for 
value  and  without  notice,  must  aver  in  his  plea  or  answer  clearly, 
distinctly  and  without  eciuivocation,  (1 )  that  he  is  a  purchaser  from 
one  in  actual  or  constructive  possession,  who  was  seized  or  claimed 
to  be  seized  of  the  legal  title,  at  the  same  time  setting  out  sub- 
stantially the  contents,  of  the  deed  of  purchase,  with  date,  consid- 
eration and  parties ;  (2)  that  he  purchased  in  good  faith  ;  (3)  that 
he  parted  with  value  by  paying  money  or  other  valuable  thing,  as- 
suming a  liabilit}',  or  incurring  an  injury,  stating  the  nature  of  the 
consideration  fully ;  and  (4)  that  he  had  no  notice  of  complainant's 
equit}',  and  knew  no  fact  calculated  to  put  him  on  inquiry,  either 
at  the  time  of  the  purchase,  or  at  or  before  the  time  he  parted 
with  the  consideration.     lb.  75. 

33.  Same;  when  answer  insufficient. — Tested  by  the  foregoing  require- 

ments, the  answers  of  defendants  in  this  case,  who  were  sub- 
purchasers, and  claimed  that  they  were  bona  fide  purchasers  for 
value  and  without  notice,  are  held  to  be  insufficient.     lb.  75. 

34.  Allegations  and  proof  must  correspond. — In  such  case,  proof  without 

allegations  will  not  entitle  the  defendants  to  the  benefit  of  their 
defense.    lb.  75. 

35.  Executory   contracts  of    infants;  may  l>e  avoided  without  tendering 

back  what  ivas  received  under  the  contract. — If  an  infant,  on  becom- 
ing of  age,  disaffirms  an  e.recutory  contract,  the  adult  purchaser  or 
contractor  being  then  forced  to  become  the  actor,  to  have  the  con- 
tract performed,  the  quomlam  infant  is  under  no  conditions  or 
limitations  in  asserting  the  invaliditj'  of  the  contract ;  the  contract 
being  voidable,  and  lie  making  timely  election  to  avoid  by  plead- 
ing his  minority,  his  defense,  if  sustained  by  the  proof,  will  prevail, 
without  his  tendering  back  anything  he  may  have  acquired  or 
received  under  the  contract.    Eureka  Co.  v.  Edwards,  248. 

36.  Executed  contracts  of  infants;  when  tender  essential  to  relief  inequity. 

But  if  the  contract,  as  in  this  case,  is  executed,  the  rule  in  equity 
is  different.  Then  the  quondam  infant,  or  anv  one  asserting  claim 
in  his  right,  must  become  the  actor  j  and  coming  into  court  in  quest 
of  equity,  he  must  do,  or  offer  to  do  equity,  as  a  condition  on  which 
relief  will  be  decreed  him ;  and  hence,  if  the  money  or  other  valu- 
able thing  received  by  the  infant  be  still  in  esse,  and  in  the  posses- 
sion of  the  infant  or  of  the  party  seeking  relief  in  his  right,  a 
bill  seeking  to  avoid  the  contract  need  not  tender,  or  offer  to  pro- 
duce or  pay,  as  the  case  may  be.     lb.  248. 

37.  Same;  when  tender  not  reqidred. — Where,  however,  as  in  this  case, 
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the  infant  executed  a  deed  to  lands  sold  by  him,  and  received  and 
consumed  the  purchase-money  during  his  infancy,  a  bill  averring 
this  fact,  filed  by  one  claiming  the  hind  under  a  deed  executed  by 
the  infant,  after  he  had  attained  his  majority,  to  have  the  first 
deed  cancelled  as  a  cloud  upon  his  title,  need  not  tender  back  the 
purchase-money  received  by  the  infant.  lb.  24S. 
88.  First  point  decided  in  Martin  v.  Martin,  35  Ala.  560,  held  unsound. 
The  first  principle  decided  in  Martin  v.  Martin,  35  Ala.  560  is  not 
supported  by  the  authorities  cited,  or  by  principle.     lb.  24S. 

39.  When  notice  of  deed  of  infant,  which  he  had  disaffirmed,  by  a  purcha- 

ser from  infant  after  he  had  attained  his  majoritji,  immaterial. 
Where  an  infant,  for  a  valuable  consideration,  which  he  received 
and  used  during  his  minority,  executed  a  deed  to  lands,  and  dis- 
affirmed it,  and  sold  and  conveyed  the  lands  to  another,  after  he 
became  of  age,  the  disafiirmance  of  the  first  deed  destroyed  all  the 
claim,  both  legal  and  equitable,  vested  ih  the  grantee  thereunder, 
and  left  in  him  no  pretense  of  anv  equity  to  assert  against  the  later 
purchaser ;  and  hence,  the  fact  tKat  such  purchaser  had  notice  of 
the  first  deed  was  immaterial.     Ih.  248. 

40.  When  notice  material. — It  is  only  when  there  is  a  prior  right,  le^al 

or  equitable,  that  notice,  actual  or  constructive,  becomes  material 
to  intercept  or  dominate  an  after  acquired  title.     11).  24S. 

41.  Decree  dismissing  bill;  ivhen  conclusive. — The  decree  of  a  court  of 

chancery  dismissing  absolutely  and  unconditionally  a  bill  filed  by 
two  heirs  against  the  administrator  of  their  intestate's  estate,  seek- 
ing to  compel  him  to  make  a  settlement  and  distribution  of  the  es- 
tate, rendered  on  the  hearing,  on  pleadings  and  proof,  is  an  adju- 
dication of  the  merits  of  the  cause  against  them,  and  constitutes  a 
bar  to  a  subsequent  bill  filed  by  the  survivor  of  them,  one  having 
died,  seeking  the  same  relief,  although  such  decree  was  founded 
on  an  erroneous  decision  as  to  the  validity  of  certain  decrees  ren- 
dered by  the  probate  court  in  which  the  administration  of  the  estate 
was  pending,  and  set  up  in  defense  of  the  suit  by  the  administra- 
tor.    Tankersly,  Adm'r  v.  Pettis,  179. 

42.  Former  adjudication ;  what  issues  covered  thereby . — When  there  is  no 

question  as  to  the  jurisdiction  of  the  court,  or  as  to  the  identity  of 
the  parties,  the  inquiry,  whether  the  subject-matter  of  the  contro- 
versy has  been  drawn  in  question  and  is  concluded  by  a  former  ad- 
judication, is  determined,  when  it  is  ascertained  that  the  matters 
of  the  two  suits  are  the  same,  and  the  issues  in  the  former  suit 
were  broad  enough  to  have  comprehended  all  that  is  involved  in 
the  second  suit.     lb.  179. 

43.  Decree  dismissing  bill  on  the  merits;  effect  of  can  not  be  avoided  by 

showing  that  bill  was  unskillfully  drawn. — The  force  and  effect  of  a 
decree  of  a  court  of  equity  dismissing  a  bill  on  the  merits,  can  not 
be  obviated  by  the  complainant  invoking  his  negligence  or  un- 
skillfulness  in  pleading.     lb.  179. 

44.  When  plea  of  res  adjudicata  not  sustained  by  the  proof. — The  testi- 

mony introduced  in  support  of  a  plea  of  res  adjndicata,  interposed 
as  a  defense  to  the  bill  in  this  case,  is  held  to  be  "entirely  too 
meagre  to  show  that  the  same  matters  were  in  issue,  and  a  final 
decree  pronounced  on  their  sufficiencj^  as  a  ground  of  relief.  Rob- 
inson V.  Pebworth,  240. 
■45.  When  party  to  hill  in  equity  estopped  from  objecting,  on  appeal,  to  or- 
der granting  rehearing. — Where,  after  a  rehearing  was  granted  in 
a  suit  in  equity  on  application  of  the  defendants,  the  complainant, 
without  objection,  entered  upon  a  second  trial,  he  thereby  impliedly 
consented  for  the  court  to  pass  judgment  upon  the  merits  ;  and  he 
is,  therefore,  estopped  from  raising  tlie  objection,  on  appeal,  that 
the  order  granting  the  rehearing  was  made  in  vacation,  and  did 
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not  come  within  the  influence  of  the  80th  Rule  of  Chancery 
Practice.    Johnson  v.  Bell,  258. 

46.  Decree  of  distribution  of  assets  of  estate  between  distributees;  when 

free  from  error. — On  the  principle  that  equality  is  equity,  it  was 
h«ld  that,  under  the  facts  of  this  case,  the  decree  of  the  chancellor, 
making  distribution  of  the  assets  of  a  decedent's  estate  among  dis- 
tributees, was  free  from  error.     lb.  258. 

47.  Bill  in  equity;  service  on  infant  defendants;  when  erroneous. — The 

mode  for  the  service  of  summons  to  answer  bills  in  equity  issuing 
against  infants,  prescribed  by  the  23d  Rule  of  Chancery  Practice,  is 
exclusive  of  all  other  modes;  and  hence,  service  on  infant  defend- 
ants personally,  whose  parents  are  living  and  not  interested  ad- 
versely to  them,  whether  they  are  of  tender  years  or  have  nearly 
attained  their  majority,  is  irregular;  and  the  appointment  of  a 
guardian  ad  litem,  on  such  service  is  premature  and  erroneous. 
Hibler  v.  Sprowl,  50. 

48.  Same;  when  appointment  of  guardian  ad  litem  erroneous  under  26th 

rule  of  Chancery  Practice. — Where  a  bill  in  equity,  to  which  in- 
fants were  made  parties  defendant,  and  which  was  verified  by  affi- 
davit, avers  the  fact  of  infancy,  but  omits  to  state  whether  the  in- 
fants were  over  or  under  the  age  of  fourteen  years,  and  no  affida- 
vit was  filed  stating  the  fact,  the  appointment  of  a  guardian  ad  li- 
tem for  them  in  such  case  is  violative  of  the  26th  Rule  of  Chancery 
Practice,  and  will  not  support  a  decree  against  them.     lb.  50. 

See  Error  and  Appeal. 

Trusts  and  Trustees. 

Vendor  and  Purchaser. 

Fraudulent  Conveyance. 

CHARGE  TO  JURY. 

1.  Misleading  charge  given  at  request  of  party,   not  'a  reversible  error. 

While  a  charge  requested,  which,  without  explanation,  has  a  ten- 
dency to  mislead  the  jury,  by  diverting  them  from  the  considera- 
tion of  material  evidence,  may  be  refused  by  the  primary  court 
without  error,  the  giving  of  such  a  charge  is  not  a  reversible  error ; 
but,  in  such  case,  the  party  complaining  should  ask  explanatory 
or  additional  instructions,  to  obviate  its  misleading  tendency. 
Ala.  Gt.  Sou.  R.  E.  Co.  v.  Jones, 4^7. 

2.  When  properly  refused. — A  charge  requested  by  a  party  which  as- 

sumes the  truth  of  the  evidence  on  his  behalf,  thereby  withdraw- 
ing from  the  jury  all  consideration  as  to  the  truth  or  falsity  of  other 
conflicting  evidence,  is  properW  refused.     Ford  v.  State,  385. 

3.  Same. — A  charge  to  the  jury,  requested  by  either  party,  which  is 

involved  and  ambiguous,  and  has  a  ten<lency  to  mislead  and  con- 
fuse the  jury,  is  properly  refused.    Brewer  v.  Watson,  299. 

4.  Same. — A  charge  which  ignores  an  important  feature  of  the  evidence 

in  a  cause,  and  for  that  reason  is  misleading,  is  properly  refused, 
although  it  may  assert  a  correct  proposition  of  law.  Savery  v. 
Moore,  236. 

5.  Same. — On  the  trial  of  a  defendant  under  an  indictment  for  gaming, 

containing  one  count,  in  which  several  averments  are  stated  dis- 
junctively, a  charge  requested  by  the  defendant,  instructing  the 
jury,  that  "the  testimony  of  the  witness  must  be  such  as  to  estab- 
lish the  fact  to  a  moral  certainty,  and  beyond  all  reasonable  doubt, 
that  everj'  allegation  in  the  indictment  is  true,"  should  not  be 
given,  although  it  asserts  a  legal  truism,  for  the  reason  that  its 
effiect  would  be  to  refer  to  the  jury  to  ascertain  what  were  the  al- 
legations in  the  indictment.     Ayers  v.  State,  11, 
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6.  When  charge  invasive  of  province  of  the  jury. — The  jury  are  not  com- 

pelled to  find  according  to  the  mere  preponderance  of  the  evidence, 
unless  it  produces  a  reasonable  conviction,  or  satisfaction  of  the 
mind  ;  and  hence,  a  charge  instructing  the  jur\'  that  "if  the  weight 
of  evidence  is  in  favor  of  the  plaintiff,  he  should  recover,"  is  an  in- 
vasion of  the  province  of  the  jury,  and  erroneous.  Street  v.  Siri- 
clair,  110. 

7.  Defendant's  statemeid;  v:hen  charge  upon   weight  of,  erroneous. — A 

charge  requested  by  a  defendant  in  a  criminal  case,  embodying  an 
instruction  to  the  jury,  that  his  statement  "is  to  be  given  no  less 
credence  on  account  of  its  not  being  made  under  oath,"  being  an 
improper  infringement  upon  the  province  of  the  jury,  was,  for  that 
reason,  properly  refused.     Blackburn  v.  State,  319. 

8.  When  abstract  charge  error. — Where  the  effect  of  an  abstract  charge, 

given  by  the  court  ex  rnero  motu,  though  asserting  a  correct  legal 
proposition,  is,  when  considered  in  connection  with  the  evidence, 
to  mislead  the  jury,  the  giving  of  the  charge  is  a  reversible  error. 
Bernstein  v.  Humes,  260. 

9.  How  given,  and  how  construed. — Charges  to  the  jury  should  be  given 

in  reference  to  the  tendencies  of  the  testimony,  and  should  be  con- 
strued in  the  light  thereof.  S.  <&N.  R.  R.  Co.  r.  Wood,  215;  Alex- 
ander v.  Alexander,  295. 

10.  When    not    erroneous. — Where    counsel,    in    the   argument  of  the 

cause,  urged  upon  the  jury,  that  there  was  a  conflict  between  the 
evidence  of  a  named  witness  and  that  of  the  other  witnesses  in 
the  cause, — held,  that  the  court  committed  no  error  in  referring  to 
'  the  argument  in  its  charge  to  the  jury,  and  in  submitting  for  their 
consideration  and  determination,  whether  there  was  such  conflict, 
and  in  referring  to  them  the  credibility  of  the  witnesses,  if  such 
conflict  did  exist.     King  v.  Slate,  1. 

11.  When  charge  does  not  invade  province  of  the  jury. — Upon  exception 

to  a  sentence  in  the  general  charge  of  the  court,  wholly  discon- 
nected from  the  body  of  the  charge,  which  is  in  these  words  :  "Do 
you  thus  believe  then  that  in  this  county  and  before  the  finding 
of  the  indictment  in  this  case,  the  defendant  killed  John  T.  Frank- 
lin [the  deceased]  ?  If  so,  then  inquire,  as  I  have  stated,  from  the 
e\'idence,  what  the  circumstances  of  the  killing  were,  what  was 
the  situation  of  the  parties  to  each  other," — /ie?d,  that  there  was 
no  invasion  of  the  province  of  the  jury — no  assumption  that  any 
fact  was  proved,  nor  the  withdrawal  from  the  consideration  of  the 
jury  of  evidence  tending  to  establish  any  fact. 

12.  When  charge  is  abstract. — On  the  trial  of  a  defendant  indicted  for 

murder,  if  there  is  no  evidence  tending  to  show  that  the  killing 
was  unintentional,  though  unlawful,  a  charge  requested  by  the  de- 
fendant instructing  the  jurj',  that  the  defendant  might  be  found 
guilty  of  manslaughter  in  the  second  degree,  although  guiltless  of 
a  higher  offense,  is  abstract  and  should  be  refused.     Tb.  1. 

13.  Same. — In  the  absence  of  all  evidence  in  such  case  having  a  ten- 

dency to  show  that  at  the  time  of  the  killing  tiie  defendant  was  in 
imminent  peril  of  life  or  grievous  bodily  harm,  or  of  the  existence 
of  circumstances  (-reating  in  his  mind  a  reasonable  belief  of  such 
peril,  a  charge  requested  by  the  defendant  embodying  instructions 
on  the  law  of  self-defense,  is  abstract,  and  should  be  refused. 
lb.  i. 

CODE. 

1.  §  179.     Liability  of  sureties  on  official  bond  for  wrongful  act  com- 

mitted under  color  of  office.     Mason  v.  Crabtree,  479. 

2.  §  375.     State's  lien  for  taxes.     Driggers  v.  Cassady,  529. 
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3.  §  1699.     Duty  of  railroad  engineer  as  to  blowing  whistle,  etc.,  at 

public  crossing.     Ala.  Gr't  Sou.  R.  R.  Co.  v.  McAl- 
pine,  545. 

4.  §  2121.     Statute  of  frauds.     Cooper  v.  Hornshy,  63;  Pike  v.  Pettua, 

98;  Norton  v.  Wollner,   Hirshberg  &  Co.  452. 

5.  §^2140-1.     Sale  of    freight    by   common    carrier.     Nathan   Bros. 

V.  Shivers,  117. 

6.  §  2145.     Execution  of  deed  to  land.     Allred  v.  Elliott,  224. 

7.  §  2166.     Registration  of  mortgage.    Pique,  Manier  &  Hall  v.  Aren- 

dale,  91. 

8.  §  2199.     Parol  trust  in   land  void.     Rose  v.  Gibson,  35;  Whaley 

V.  Whaley,  159. 

9.  §  2372.     Administration  of  estates  granted  to  sheriff.    Landford 

V.  Dunklin  et  al.  Adm'rs,  594. 

10.  §  2520.      Liability  of  administrator  for  interest.      Clark,  Adm'r 

V.  Hughes,  163. 

11.  §  2521.     Costs  of  contest  of  administrator's  account.     Moody, 

Adm'r  i;.  Hemphill,  169. 

12.  §  2698.     Divorce  as  affecting  dower.     Williams,  Adm'r  v.  Hale,  83. 

13.  ^  2710.     Power  of  husband  to  receive  wife's  property.     Smith 

V.  Whitfield,  106. 

14.  §§  2715-16.     Widow's  distributive  share  and  dower  as  affected  by 

separate  estate.     Harris  v.  Harris,  536. 

15.  §  2820.     Exemptions.     State  v.  Allen,  543;  McCrary  v.  Chase  & 

Co.,  540. 

16.  §  2827.     Homestead  exemption  to  widow.     Hatsfield  v,  Harvoley, 

Adm'r,  231. 

17.  k  2834.     Contest  of  exemption.     McCrary  v.  Chase  &  Co.  540. 

18.  §  2840.     Homestead  exemption  to  widow.     Hatsfield  v.  Harvoley, 

Adm'r,  231. 

19.  ^§  2877-9.     Redemption  of   realty.     Harris  v.  Miller,  26;    Cooper 

V.  Hornsby,  62. 

20.  /§  2890.      Suit   on   contract  for  delivery  of    property.      Ragland 

V.  Wood,  145. 

21.  §  2905.     Promises  in  writing,  joint  and  several.     Steed  v.  Barn- 

hill,  157. 

22.  §  2919.     Recoverv  against  one  or  more  of   several  defendants. 

Steed  V.  Barnhill,  157. 

23.  §  2994.     Set-off  by  surety.     Beard  v.  Union  dc  Am.  P.  Co.,  60. 

24.  §§3029-30.     Trial  of  cause  without  a  jury ;  special  finding.     Betan- 

court  V.  Eberlin,  Adm'r,  461. 

25.  §  3058.     Competencv  of   parties  as   witnesses.     Dunlap,  Adm'r 

V.  Mobley,  Adm'r,  102;  Dudley,  Adm'r  v.  Steele,  423. 

26.  §  3104.     Demurrer  to  evidence.     Curtis  v.  Daughdrill,  590. 

27.  §  3156.     Amendments.     Burns  v.  Campbell,  271;  Mahan  v.  Smith- 

erman,  563. 

28.  §§  3161-72.     Rehearing.     Renfro  Bros.  v.  Merryman  &  Co.,  195. 

29.  §  3227.     Statute  of  limitations  of  five  years.     Cooper  v.  Hornsby,  62. 

30.  \  3240.     Statute  of   limitations  as  affected  by  partial  payments. 

Royston  v.  May,  398;  Curtis  v.  Daughdrill,  590. 

31.  §  3290.     Venue  of  trial  of  rieht  of  property.     E.r  parte  Dunlap,  73. 

32.  §  3345.     Venue  of  trial  of  right  of  property.     Ex  parte  Dunlap,  73. 

33.  §  3395.     Summary  proceedings  against  county  treasurer.     Cohen 

r.  Coleman,  496;  Boothe  v.  King,  497. 

34.  §§  3440  et  seq.     Mechanics'  lien.     Rothe  v.  Bellingrath,  55. 

35.  §  3467.     Landlord's  lien.     Agee  v.  Mayer  Bros.,  88. 

36.  §§3476-7.    Enforcement  of  landlord's  lien.    Agee  v.  Mayer  Bros.,  88. 

37.  §§  3555  et  seq.     Erection  of  mill-dams.     Folmar  v.  Folmar,  136. 

38.  §  3634.     Certified  statement  of    judgment    before   justice  of   the 

peace  as  evidence.     Burns  v.  Campbell,  271. 
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39.  4  3704.    Unlawful  detainer.     Houston  v.  Farris  ct"  M'cCurdy,  570. 

40.  §  3896.     Decree  in  chancery  rendered  in  vacation.     Hooper,  Adm'r 

V.  Strahan,  75. 

41.  §  3945.     Confession  of    judgment  a   release  of    errors.     McNeil 

V.  State,  71. 

42.  §  4299.     Degree  of    murder  to  be  found  by  the  jury.      Stores/ 

V.  State,  329. 

43.  §  4369.     Trading  in  farming  products  between  sunset  and  sunrise. 

Gilliam  v.  State,  10;  Russell  v.  State,  348. 

44.  §§  4454-5.     Confession  of   judgment  for  fine  and  costs.     Burke 

V.  State,  377. 

45.  §§  4629-30.     Abatement  of  prosecution  for  misdemeanor  in  circuit 

court.     Moore  v.  State,  307. 

46.  §  4765.     Oath  to  petit  jury.     Allen  v.  State,  5;  Storey  v.  State,  329. 

47.  ^  4785.     Indictment.     Goree  v.  State,  7. 

48.  §^  4816-20.     Suspension  of  statute  of  limitations  in  criminal  cases. 

Coleman  v.  State,  312. 

COMMON  CARRIER. 

1.  Common,  law  liability  of;  measure  of. — By  the  common  law  a  com- 

mon carrier  is  absolutely  liable  for  the  safety  of  goods  entrusted  to 
him  for  transportation,  and  is  responsible  for  injuries  or  losses 
which  can  not  be  directly  traced  "to  the  act  of  God,  or  of  the  pub- 
lic enemy,  or  of  the  party  complaining;"  and  for  goods  which  he 
fails  to  deliver,  the  measure  of  his  liability  is  the  value  of  the  goods 
at  the  place  of  delivery,  at  the  time  when  they  ought  to  have  been 
delivered.     Ala.  Gt.  Sou.  R.  R.  Co.  v.  Little,  611. 

2.  Same  ;  to  v)hat  extent  may  be  limited  by  special  contract. — It  is  now 

well  settled  that  a  common  carrier  may,  by  special  contract,  limit 
or  qualify  his  liability  as  an  insurer,  or  his  common  law  liability, 
that  is,  his  liability  for  losses  occurring  by  unavoidable  accidents, 
not  within  the  exception  of  "  the  act  of  God,  or  of  the  public  ene- 
my, or  the  fault  of  the  party  complaining,"  not  only  touching  the 
risks  or  accidents  for  which  he  is  answerable,  but  also  as  to  the 
amount  of  damages  for  which  he  will  be  liable  in  the  eA'ent  of  loss 
or  injury,  when  the  purpose  appears  to  secure  a  reasonable  and 
just  proportion  between  his  liability  and  his  compensation.  lb. 
611. 

3.  Liability  of ;  when  he  can  not  limit  or  qualify. — But  public  policy 

and  every  consideration  of  right  and  justice  forbid  that  a  common 
carrier  should  be  allowed  to  stipulate  for  exemption  from,  or 
limitation  of  his  liability  for  losses  or  injuries  occurring  through 
the  want  of  his  own  skill  or  diligence,  or  that  of  the  servants  or 
agents  he  may  employ,  or  through  his  or  their  willful  default  or 
tort.     lb.  611. 

4.  Same. — Where  a  common  carrier  stipulated  in  a  bill  of  lading,  giv- 

en for  alcohol  delivered  to  it  for  shipment,  that,  "in  considera- 
tion of  rates  inserted,  it  is  agreed  that,  in  case  of  loss  or  damage, 
the  same  shall  be  adjusted  at  a  valuation  of  twenty  dollars  per  bar- 
rel," he  is  liable,  in  the  event  of  a  loss  not  occurring  from  the  want 
of  ordinary  care,  skill  or  diligence,  only  for  the  amount  expressed  ; 
but  if  the  loss  resulted  from  a  want  of  ordinary  care,  skill  or  dili- 
gence, he  is  liable  for  the  full  value  of  the  goods,  as  for  exemption 
from  this  liability  he  has  not  stipulated,  and  the  law  will  not  tole- 
rate that  he  should  stipulate.     Lb.  611. 

5.  Bill  of  lading  executed  by;  when  a  special  contract. — A  bill  of  lading 
given  by  a  common  carrier,  on  the  delivery  of  goods  to  him  for 
transportation,  and  accepted  bj'  the  shipper  or  consignor  with 
knowledge  of  its  contents,  or  with  the  opportunity  of  acquiring 
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knowledge  thereof,  if  he  is  reasonably  prudent,  limiting  the  ex- 
traordinay  liability  of  the  carrier,  is  deemed  and  regarded  as  a 
special  contract.     lb.  611. 

6.  Liability  of ;  presumption  of  negligence. — Where  goods  are  lost  or 
damaged",  while  in  the  custody  of  a  common  carrier  under  a  special 
contract,  and  he  gives  no  account  or  explanation  of  the  loss  or 
injury,  a  presumption  of  negligence  follows,  rendering  him  liable. 
lb.  611. 

7  Liability  of  for  loss  of  freight  .'shipped  to  a  '[flag  station;^'  burden  of 
proof. — Where,  in  an  action  against  a  railroad  company,  as  a  com- 
mon carrier,  to  recover  damages  for  the  failure  to  deliver  a  quantity 
of  corn  received  by  it  for  transportation  to  a  designated  point  on 
the  road,  at  which  there  was  neither  depot  nor  agent,  it  was  shown 
that  the  com  was  received  l)y  the  company  and  transported  in 
good  condition  to  the  place  of  destination,  and  the  car  in  which  it 
was  shipped,  was  placed  on  a  side-track  for  the  consignee,  where 
it  remained  for  several  days,  with  no  one  in  charge  of,  or  protect- 
ing it,  and  that  when  the  com  was  taken  from  the  car  and  measured, 
there  was  a  deficiency  in  quantity, — held,  that  the  burden  of  proof 
was  on  the  plaintiff  to  show  that  the  loss  occurred  between  the 
time  when  the  com  was  received  by  the  company,  and  the  time 
when  the  car  containing  it  was  left  on  the  side-track,  that  being, 
under  the  facts  of  this  case,  a  delivery,  and  not  on  the  defendant 
to  show  that  the  loss  occurred  after  the  car  was  placed  on  the  side- 
track.    South  &  North  Ala.  R.  R.  Co.  v.  Wood,  215. 

8.  Sale;  effect  of  delivery  to  common  carrier. — A  delivery  of  goods  to  a 

carrier  for  the  buyer,  in  accordance  with  his  specific  request,  is  a 
delivery  to  the  buyer.     Pilgreen  v.  State,  368. 

9.  Same;  relation  of  the  common  carrier  to  the  parties. — When  goods  are 

forwarded  through  an  express  company,  by  instructions  of  the  pur- 
chaser, marked  "C.  O.  D.,"  the  carrier  is  the  agent  of  the  pur- 
chaser to  receive  the  goods  from  the  seller,  and  the  agent  of  the 
seller  to  collect  the  price  from  the  purchaser ;  and  the  sale  is  com- 
plete when  the  goods  are  delivered  to  the  carrier.     lb.  368. 

10.  Local  statute  prohibiting  sale  of  intoxicating  liquors;  when  sale  not 

violative  of. — A  sale,  to  be  in  violation  of  a  local  statute,  making  it 
unlawful  "to  sell,  etc.,  spirituous,  vinous,  or  malt  liquors,"  within 
a  designated  locality,  must  be  made  in  that  locality ;  and  hence,  a 
sale,  i^assing  the  title,  made  in  a  different  locality,  where  the 
liquor  is  set  apart  and  delivered  to  an  express  company,  to  be  by 
it  transported  into  the  territory  covered  by  the  statute,  and  there 
delivered  to  the  buyer,  is  not  within  the  words  or  spirit  of  the 
statute,  although  the  liquor  is  sent  "C.  O.  D.,"  by  instructions  of 
the  buyer,  and  he  pays  the  price  therefor  on  delivery.     lb.  368. 

11.  Sale  by  common  carrier  of  freight;  good  faith  and  diligence  required. 

An  agent  of  a  common  carrier  is  not  only  held  to  good  faith  in  mak- 
ing a  sale  under  the  statute  of  packages  held  for  freight,  but  also  to 
reasonable  diligence  in  ascertaining  and  giving  notice  of  the  con- 
tents of  the  packages.     Nathan  Bros.  v.  Shivers,  111 . 

12.  Same;  what  reasonable  diligence  implies. — Reasonable  diligence  in 

such  case  requires  that  the  agent  must  examine  all  external  indi- 
cia and  marks  on  or  about  the  packages,  and  all  other  sources  of 
information,  reasonably  within  his  reach ;  but  he  is  neither  re- 
quired nor  authorized  to  break  or  open  the  packages  for  the  pur- 
pose of  ascertaining  their  contents.     lb.  117. 

13.  Same;  when  agent  and  purchaser  liable  to  owner. — If  the  agent  knows 

the  contents  of  the  packages,  or  has  good  reason  for  believing  what 
they  are,  and,  withholding  such  knowledge  or  well-founded  be- 
lief, he  makes  the  sale  to  a  favorite  having  superior  knowledge,  and 
at  a  nominal  price,  this  constitutes  a  fraud  AA4iich  subjects  the  per- 
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petrators  to  an  action  for  damages,  at  the  suit  of  the  party  injured. 
Ih.  111. 
14.  Same;  diligence  and  good  faith,  (jnestions  for  the  jury. — Whether 
the  agent  knew,  or  could  have  learned,  or  had  just  grounds  for  be- 
Ueving  what  were  the  contents  of  the  packages,  and  whether  he 
acted  in  good  faith  in  giving  the  notice  prescribed  liy  statute,  and 
in  making  the  sale,  are  questions  for  the  jury,  under  appropriate 
instructions  from  the  court.     lb.  117. 

See  JIailroad. 

CONFEDERATE  MONEY. 

1.  Power  of  this  court  over  results  of  former  erroneous  rulings  as  to  Con- 

federate transactions. — This  court  can  exert  no  power  over  the  hard- 
ships which  have  resulted  from  former  erroneous  rulings  in  refer- 
ence to  Confederate  transactions.  They  present,  however,  "strong 
claims  for  concession,  compromise  and  adjustment,  graduated  by 
a  scale  approximating  true  value."     Roberts  v.  Rice,  187. 

2.  .Judgments  on  contracts  based  on  Confederate  prices  conclusive. — A 

judgment  rendered  in  1871  on  a  promissory  note  executed  in  1864, 
for  purchase-money  of  personal  property  then  bought  at  adminis- 
trator's sale,  is  conclusive  between  the  parties,  and  can  not  be  as- 
sailed or  scaled  on  account  of  Confederate  prices,     fb.  187. 

3.  Payment  of  debt  to  trustee  in  Confederate  money  ;  effect  of. — The  prin- 

ciple is  lirmly  settled  by  the  numerous  decisions  of  this  court,  that 
whatever  liability  trustees  may  have  incurred  to  cestuis  que  trust  by 
accepting  Confederate  money,  during  the  late  war,  in  payment  of 
debts'due  to  the  trust  estate,  "as  to  the  debtor,  the  debt  is  extin- 
guished as  completely  as  if  the  payment  had  been  made  in  gold 
and  silver.''     Trustees  of  Hotcard  College  v.  Turner,  4^9. 

4.  Same. — Where  one  subscribed  to  the  endowment  fund  of  a  college, 

a  corporation  under  the  laws  of  this  State,  prior  to  the  late  war, 
and  gave  his  promissory  notes  to  the  amount  of  his  subscription, 
and  afterwards,  and  during  the  waf ,  paid  the  notes  in  Confederate 
treasury  notes,  and  received  from  the  trustees,  in  pursuance  of  a 
prior  agreement  and  the  by-laws  of  the  corporation,  a  certificate  of 
permanent  scholarship  in  the  college,  entitling  him  to  the  tuition 
of  one  pupil  in  perpetuo,  the  receipt  of  the  Confederate  money  by 
the  trustees  operated  a  payment  of  the  notes,  and  entitled  the  sub- 
scriber to  his  certificate ;  and  hence,  the  fact  that  such  payment 
was  made  in  Confederate  money  is  no  defense  to  an  action  brought 
by  the  holder  of  the  certificate  of  scholarship  against  the  corpora- 
tion for  a  breach  thereof.     Jb.  4^9. 

CONFUSION  OF  GOODS. 

1.  Doctrine  applies  to  mortgaged  chattels. — Where  the  owner  of  goods 
willfully,  or  through  want  of  proper  care,  so  mixes  or  mingles  them 
with  the  goods  of  another,  that  they  can  not  be  distinguished,  the 
latter  is  entitled  to  the  whole,  unless  he  consented  to  the  act ;  and 
this  principle  applies»to  mortgaged  chattels,  and  a  confusion  thereof 
by  the  mortgagor  with  other  chattels  owned  by  him  makes  the 
whole  prima  facie,  at  least,  subject  to  the  lien  and  operation  of  the 
mortgage.     Burns  v.  Campbell,  271. 

CONSTITUTIONAL  LAW. 

1.  Section  4  of  Art.  14  of  constitution  construed. — Soliciting  and  receiv- 
ing subscriptions  for  a  newspaper  published  in  another  State  by  a 
corporation,  is  not  doing  "business"  in  this  State,  within  the  mean- 
ing of  section  4,  article  14,  of  the  constitution,  prohibiting  foreign 
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corporations  from  doing  any  business  in  this  State  without  having 
at  least  one  known  place  of  business,  and  an  authorized  agent  or 
agents  therein.  Beard  v.  Union  d:  Amer.  Pub.  Co.  60. 
2.  Second  section  of  act  of  December  8th,  1880,  unconstitutional. — No 
legislative  attempt  having  been  made  priof  to  the  passage  of  the 
act  of  December  8th,  1880,  to  tax  the  shares  of  national  banking 
associations,  the  second  section  of  the  act,  providing  that  "there 
shall  be  assessed  and  collected  in  any  county  where  such  associa- 
tion is  located,  upon  each  share  of  the  capital  stock  of  such  asso- 
ciation which  has  escaped  taxation  for  any  preceding  year  since 
1874,  the  same  rate  of  taxation.  State  and  county,  as  was  in  each 
year  assessed  and  collected  upon  other  moneyed  capital,"  is  viola- 
tive of  sections  4  and  5  of  article  11  of  the  constitution,  limiting 
the  rate  of  taxation  in  any  one  year  for  State  and  county  purposes. 
Maguire  v.  Board  of  R.  iScR.  ComWs  Mobile  Co.  401. 
'  3.  Distinction  between  levy  and  assessment  of  taxes ;  constitutional  inhi- 
bition applies  to  former,  not  to  latter. — The  constitutional  inhibition 
is  against  levying  taxes,  a  legislative  function,  and  not  against  as- 
sessing taxes,  the  work  of  the  assessor ;  and  hence,  the  constitu- 
tion does  not  inhibit  the  assessment  and  collection  of  taxes  which 
have  been  levied,  but  which  have  escaped  the  assessor,  or,  by  rea- 
son of  defective  machinery,  could  not  be  collected.-  But  when  the 
legislature  declares  a  new  subject  of  taxation,  not  theretofore 
taxed,  or  attempted  to  be  taxed,  and  levies  a  tax  upon  it,  which, 
in  the  aggregate,  transcends  the  constitutional  limit,  calling  it  a  tax 
for  past  years  can  not  heal  the  infirmity.     lb.  401. 

4.  Section  4  of  article  11  of  constitution,  limiting  rate  of  taxation;  tvhen 

statute  not  within  inhibition — Section  4  of  article  1 1  of  the  constitu- 
tion was  not  intended  to  prohibit  the  enactment  of  a  statute  which 
should  operate  from  year  to  year  until  altered  or  repealed,  as  the 
legislative  function  may  be  performed  in  one  year,  to  be  operative 
for  successive  years ;  but  its  meaning  is,  that  a  greater  burden  than 
three-fourths  of  one  per  cent,  shall  not  be  levied  or  imposed  in  and 
for  one  year.     lb.  401. 

5.  Rights  of  transit  through  the  State  guaranteed  to  citizens  by  the  con- 

stitution. — Under  constitutional  provisions  both  State  and  Federal, 
every  citizen  of  the  United  States  and  of  the  several  States  of  the 
Union  has,  as  an  attribute  of  personal  liberty,  the  right  of  free 
egress  from,  and  transit  through  the  State,  unless  restrained  by 
due  course  of  law ;  and  tliis  right  is  subject  only  to  such  legisla- 
tive regulations  as  may  be  imposed  by  the  exercise  of  the  police 
power  of  the  State,  or  as  may  remotely  afFectit  in  the  legitimate  ex- 
ercise of  the  power  of  State  taxation.  Joseph  v.  Randolph,  499. 
6  Constutionalily  of  statutes;  hoiu  determined. — A  statute  is  to  be  inter- 
preted according  to  the  intention  of  the  legislature,  apparent  on  its 
face,  and  its  constitutionality  must  be  determined  by  its  natural 
and  reasonable  effect.    lb.  499. 

7.  Same;  poxver  of  legislature  to  regulate  constitutional  right. — No  prin- 

ciple of  construction  is  sounder  than  the  common-sense  and  cardinal 
rule,  that  "  what  can  not  be  done  directly  can  not  be  done  indi- 
rectly ;"  and  hence,  a  constitutional  right,  though  subject  to  regu- 
lation, can  not  be  destroyed,  or  impaired  under  the  device  or  guise 
of  being  regulated.     lb.  499. 

8.  Act  of  January  22,  1879  {Pamph.  Acts,  1879-80,  p.  205),  as  amended 

by  act  of  December  8,  1880,  (Pamph.  Acts,  1880-1,  p.  162),  uncon- 
stitutional.— The  act  of  January  22,  1879  (Pamph.  Acts,  1879-80,  p. 
205),  as  amended  by  act  of  December8, 1880  (Pamph.  Acts,  1880-1, 
.  p.  162),  providing  that  '"no  person,  whether  for  himself  or  other 
persons,  shall  be  permitted  to  employ,  engage,  contract,  or  in  any 
other  way  induce  laborers  to  leave"  the  counties  designated  in 
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the  act,  "  for  the  purpose  of  removing  said  laborers  from  this  State, 
without  first  paying  to  each  of  said  counties  in  which  such  person 
sliall  operate  a  license  tax  of  two  hundred  and  fifty  dollars,  such 
license  tax  to  be  collected  as  other  license  taxes,"  etc.,  and  declar- 
ing a  violation  of  its  provisions  a  misdemeanor,  being  an  indirect 
tax  upon  the  citizen's  right  of  free  egress  from  the  State,  and  op- 
erating to  hinder  the  exercise  of  his  personal  liberty,  and  to  seri- 
ously impair  his  right  to  emigrate,  is  violative  of  both  the  State 
and  Federal  constitutions,  and  is  void.  lb.  499. 
9.  Same;  can  not  he  sustained  as  a  legitimate  exercise  of  the  police  power 
of  the  State. — Said  act  has  none  of  the  characteristics  of  a  law  de- 
signed to  provide  regulations  promotive  of  domestic  order,  morals, 
health,  or  safety,  or  kindred  subjects,  properly  falling  within  the 
purview  of  domestic  police ;  and  hence,  it  can  not  be  sustained  as 
a  legitimate  exercise  of  the  police  power  of  the  State.     lb.  499. 

10.  Same;  can  not  be  sustained  as  a  license  tax. — Nor  can  the  act  be  sus- 

tained as  a  statute  designed  to  impose  a  mere  occupation  or  busi- 
ness tax ;  because,  on  its  face,  and  by  its  terms,  a  license  is  re- 
quired for  the  doing  of  a  single  act,  and  not  for  carrying  on  a  busi- 
ness or  occupation.     lb.  499. 

11.  Statutes  authorizing  judgments  in  attachment  suits  xoithout  personal  no- 

tice valid.' — The  statutes  of  this  State,  as  they  formerly  existed, 
authorizing  personal  judgments  against  defendants  in  suits  com- 
menced by  attachment,  without  other  notice  than  the  levy  of  the 
attachment  on  the  property  or  effects  of  the  defendant  gave,  were 
consistent  with  the  constitution ;  and  judgments  rendered  therein, 
as  between  citizens  of,  and  as  to  property  found  in,  this  State, 
were  of  the  same  force  and  eflfect,  when  drawn  in  question  collater- 
ally, as  if  they  had  been  rendered  on  personal  service.  Betan- 
court  V.  Eberlin,  Adm'r,  4^1- 

CONTEST  OF  EXEMPTIONS. 

1.  Exemption ;  contestation  of,   a  suit;  by  what  facts  supported. — The 

contestation  of  a  claim  of  exemptions  is  essentially  a  suit,  in  which 
the  plaintift"  causing  the  levy  is  the  actor,  and  the  levy  is  the  insti- 
tution of  the  suit.  The  causes  of  contest  assigned  must  be  sup- 
ported by  facts  existing  at  the  time  the  contest  is  instituted ;  and 
the  subsequent  occurrence  of  facts  essential  to  the  plaintiff's  right 
of  recovery,  operating  to  defeat  or  divest  the  right  of  exemption, 
will  not  support  the  contest.     McCrary  v.  Chase  &  Co.  540. 

2.  Same. — Hence,  where  personal  property  levied  on  under  an  execu- 

tion was  claimed  as  exempt  by  the  defendant  in  execution,  and 
the  claim  was  contested,  and  at  the  time  of  the  levy  and  of  making 
the  claim  the  defendant  was  a  resident  of  this  State,  his  subse- 
quent removal  from  the  State,  and  residence  in  another  State  at 
the  time  of  the  trial  of  the  contest  can  not  deprive  him  of  his  right 
to  an  exemption  of  the  property  levied  on  from  the  payment  of  the 
execution.     lb.  540. 

See  Exemptions. 

Homestead. 

CONTRACTS. 

1.  Contract  for  delivery  of  personal  property ;  place  of  delivery. — Under 
a  contract  for  the  delivery  of  specific  articles  of  personal  property, 
which  specifies  no  place  of  delivery,  the  general  rule  is,  especially 
where  such  articles  are  cumbersome,  that  they  are  to  be  delivered 
at  the  place  where  they  are  situated,  or  are  to  be  manufactured. 
In  such  case  the  vendor  is  not  bound  to  send  or  carry  the  goods  to 
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the  vendee,  but  is  only  required  to  deliver  them  on  demand.  Rag- 
land  V.   Wood,  145. 

2.  Same;  when  payable  in  money. — Such  a  contract  does  not  become 

Eayable  in  money,  or  the  foundation  of  a  suit  for  damages  for  a 
reach  thereof,  until  there  has  been  a  demand  by  the  purchaser 
or  his  assignee,  and  a  refusal  on  the  part  of  the  vendor  to  deliver. 
{Overruling  Cobb  v.  Reed,  2  Stew.  444,  on  this  point.)     lb  14^). 

3.  Same;  construction  of. — A  contract  by  the  owner  of  a  saw  mill  for 

the  delivery  of  a  stated  amount  of  lumber  to  a  purchaser,  one-half 
during  the  year  1877  and  the  other  half  during  the  year  1878,  with- 
out designating  the  place  of  delivery,  must  be  construed  as  an 
agreement  on  tiie  vendor's  part  to  deliver  the  lumber  at  his  mill, 
one-half  during  each  of  said  years,  on  the  purchaser's  demand; 
and  until  such  demand  is  made,  in  the  absence  of  facts  dispensing 
with  the  necessity  therefor,  there  is  no  default  or  breach  of  the 
contract.     76.  145. 

4.  Same;  from  what  date  bears  interest. — Debts  or  obligations  payable 

on  demand  do  not  bear  interest  until  a  demand  is  made,  or  suit  is 
instituted ;  and  hence,  interest  would  run  on  such  a  contract  only 
from  a  breach  thereof.     lb.  14-5. 

5.  Debt  contracted  by  executor;  when  imposes  only  a  personal  liability. 

Under  the  provisions  of  a  will  directing  the  testator's  estate  to  be 
kept  together  and  managed  by  the  executor  until  the  youngest  child 
should  attain  the  age  of  twenty-one  years,  and  authorizing  the  ex- 
ecutor to  transact  any  business  pertaining  to  the  interests  of  the 
estate  without  the  orders  of  any  court,  the  executor  has  no  au- 
thority to  contract,  on  the  credit  of  the  estate,  for  the  services  of  a 
party  to  take  charge  of,  and  superintend  the  cultivation  of  lands 
belonging  to  the  estate;  and  such  a  contract,  made  in  1861,  only 
imposed  a  personal  liability  on  the  executor.  Vann  v.  Vann,  Ex'r, 
1.54. 

6.  Recovery  on  joint  and  several  contracts. — Under  the  statute  (Code  of 

1876,  §§  2905,  2919),  written  obligations  and  j^romises  of  any  de- 
scription are  several  as  well  as  joint ;  and  in  a  suit  against  the  ob- 
ligors or  promisors  a  recovery  may  be  had  against  one  or  more  of 
them,  as  the  facts  in  evidence  may  justify.     Steed  v.  Barnhill,  157. 

7.  Certificate  of  permanent  scholarship  in  a  college;  its  effect  a7id  obliga- 

tion.— A  certificate  of  permanent  scholarship,  issued  by  the  trust- 
ees of  Howard  College,  a  corporation,  under  the  provisions  of  its 
charter  and  by-laws,  by  which  the  holder,  in  consideration  of 
money  paid,  became  entitled  to  the  tuition  of  one  pupil  in  pcrpetuo, 
is  a  valid  and  binding  contract,  conferring  upon  the  holder  the 
right  to  send  any  fit  person  within  his  option  to  the  college  as  a 
pupil,  to  be  educated,  subject  to  the  usual  regulations  of  the  insti- 
tution, free  of  tuition,  and  imposing  upon  the  corporation  a  corres- 
ponding legal  obligation,  a  breach  of  which  is  a  ground  of  action. 
Trustees  of  Howard  College  v.  Turner,  429. 

8.  Same;  what  constitutes  a  breach  thereof. — The  refusal  of  the  corpora- 

tion to  permit  the  holder  of  the  certificate  of  permanent  scholarship 
the  benefit  thereof,  by  denying  to  him  the  right  to  appoint  a  pupil 
to  attend  tlie  institution,  free  of  tuition  in  perpetuo,  is  a  breach  of 
the  contract  evidenced  by  the  certificate,  which  the  holder  is  au- 
thorized to  treat  as  a  total  breach,  and  for  w"hich  full  and  final 
damages  may  be  recovered  in  one  action.     lb.  4^9. 

9.  Same;  measure  of  damages  in  action  for  breach  of . — In  assumpsit  by 

the  holder  of  such  certificate  against  the  corporation  for  a  breach 
of  the  contract  evidenced  by  the  certificate,  the  measure  of  dam- 
ages is  the  value  of  the  scholar.-^lrp,  Avith  lawful  interest.  lb.  429. 
10.  Same. — It  not  being  shown  in  such  case  that  the  scholarship  had 
any  marketable  value,  and  in  the  absence  of  evidence  tending  to 
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show  that  it  was  of  less  value  at  the  commencement  of  the  suit 
than  at  the  date  of  purchase, — held,  that  prima  facie,  at  least, 
the  value  of  the  scholarship  was  the  price  agreed  to  be  paid  for  it. 
lb.  Jt29. 
11.  Contract  entered  into  by  correspondence;  date  of. — When  a  contract 
is  made  by  letters,  offering  and  accepting  a  stated  proposition,  sent 
and  received  by  mail,  the  date  of  the  letter  of  acceptance  is  the 
date  of  the  contract.     Horton  v.   Wollner,  Hirshberg  tfc  Co.  452. 

See  Chancery. 

Frauds,  Statute  of. 

Infants. 

Insurance,  Fire. 

Insurance,  Life. 

Mortgage. 

Sale. 

Vendor  and  Purchaser. 

CORPORATIONS. 

1.  Section  4  of  Art.  14  of  Constitution  construed. — Soliciting  and  re- 

ceiving subscriptions  for  a  newspaper  published  in  another  State 
by  a  corporation,  is  not  doing  "business"  in  this  State,  within  the 
meaning  of  section  4,  Art.  14,  of  the  constitution,  prohibiting 
foreign  corporations  from  doing  any  business  in  this  State  without 
■  having  at  least  one  known  place  of  business,  and  an  authorized 
agent  or  agents  therein.     Beard  v.  Union  &  Amer.  Put).  Co.,  60. 

2.  Power  of  corporations  to  change  contracts  by  subsequent  by-laws;  when 

such  by-laws  become  part  of  the  contract. — While  it  is  only  existing 
by-laws  of  a  corporation  which  are  presumed  to  be  known,  and  in 
reference  to  which  it  is  presumed  corporate  contracts  are  made; 
and  while  it  is  true  that  a  corporation  has  not  the  power,  by  laws 
of  its  own  enactment,  to  disturb  or  divest  rights  which  it  had 
created,  or  to  impair  the  obligation  of  its  contracts,  or  to  change 
its  responsibilities  to  its  members,  or  to  draw  them  into  new  and 
distinct  relations  ;  yet,  parties  may  contract  with  corporations  in 
reference  to  laws  of  future  enactment,  and  may  agree  to  be  bound 
and  affected,  as  they  would  be  bound  and  affected  if  such  laws 
were  existing ;  and  they  may  thereby  consent  that  such  laws  may 
enter  into,  and  form  part  of  their  contracts,  modifying  or  varying 
them.  Supreme  Commandery,  Knights  of  Golden  Rule  v.  Ains- 
worth,  436. 

3.  Private  corporation;  may  be  dissolved  by  act  of  stockholders. — A  pri- 

vate corporation,  organized  under  the  general  law,  for  the  purpose 
of  conducting  a  purely  private  enterprise,  entered  upon  solely  for 
the  benefit  of  the  shareholders,  no  matter  of  duty,  public  in  its 
nature,  or  pertaining  to  the  public  welfare,  being  enjoined  or  as- 
sumed, which  would  not  equally  obtain,  if  the  stockholders  had, 
without  incorporation,  formed  a  joint  stock  company  or  partner- 
ship, having  the  same  objects  in  view,  may  be  dissolved  by  the 
stockholders  without  obtaining  the  consent  of  the  State ;  and  the 
duration  of  its  corporate  existence  may  be  limited  by  a  by-law 
adopted  at  the  time  of  its  organization.  Merchants  &  Planters 
Line  v.  Waganer,  581. 

4.  Same;    dissolution  at  period  fi.ved  by  laiv;  continuance  of  business 

after  dissolution;  nature  of,  and  rights  and  duties  of  parties. — A  by- 
law of  such  corporation,  adopted  at  the  time  of  its  organization, 
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providing  that  it  shall  be  dissolved  on  a  designated  day  in  the 
future,  puts  an  end  to  the  corporation  on  the  day  designated ;  and 
its  continuance  thereafter  is  merely  permissive,  the  result  of  silent 
acquiescence,  and  it  cah  only  be  regarded  as  a  joint  stock  com- 
pany, having  no  fixed  duration,  and  being  liable  to  be  terminated 
at  the  mere  will  of  any  of  the  parties  in  interest ;  but  so  long  as 
the  shareholders  continue  to  act  in  joint  adventure  after  such'dis- 
solution,  they  must  be  presumed  to  have  agreed  to  be  governed  by 
the  same  authority  and  rules  as  those  which  governed  the  corpora- 
tion,    lb.  581. 

See  Chancery,  1-3. 

Confederate  Money,  4. 
Insurance,  Life. 
Railroads. 

COSTS. 

♦       See  Chancery,  16. 

Error  and  Appeal,  11, 
Executors  and  Administrators. 
Mill-dam. 
Criminal  Law,  1. 

COUNTY  TREASURER. 

See  Summary  Proceedings. 

COURT,  COMMISSIONERS. 

See  Summary  Proceedings. 

COURT,  COUNTY. 

See  Cullman  County. 
Error  and  Appeal. 
Madison  County. 

COURT,  PROBATE. 

See  Chancery,  11. 

Estates  of  Decedents. 

Executors  and  Administrators. 

Homestead. 

Mill-dam. 

Tax  Sales. 

CRIMINAL  LAW. 

I.    Assault  and  Battery. 
See  infra,  sub-titles,  Evidence,  and  Pleas  and  Defenses. 

II.    Burglary. 
See  infra,  sub-title.  Pleas  and  Defenses. 
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III.     BuYiXG  Cotton  in  the  Seed  in  Violation  op  Local  Statute. 
See  infra,  sub-title,  Indictment. 
IV.     Costs. 

1.  Hard  labor  for  costs;  xvhen  sentence  sufficient. — "Where  the  record 

does  not  show  that  the  bill  of  costs  includes  any  cpsts,  for  the 
payment  of  which  the  defendant  can  not  be  legally  imprisoned,  a 
judgment  of  conviction,  specifying  the  exact  duration  of  the  ad- 
ditional hard  labor  imposed  for  costs,  is  sufficient.  Croom 
V.  State,  14- 

See  Error  and  Appeal. 

V.     Evidence. 

2.  Declaration  of  defendant;  when  madmissihle. — It  is  not  competent 

for  a  defendant  indicted  for  larceny  and  who  defends  under  a  claim 
of  ownership,  to  introduce  in  evidence  a  declaration  made  by  him  ' 
while  in  possession  of  the  property  alleged  to  have  been  stolen, 
showing  how  his  asserted  right  or  claim  originated.  Such  declara- 
tion is  no  part  of  the  res  gestse,  but  merely  a  recital  of  a  past  trans- 
action.    Allen  V.  State,  5. 

3.  When  declarations  made  in  presence  of  deceased  incompetent — Where, 

on  the  trial  of  a  defendant  indicted  for  murder,  it  was  shown  that 
the  deceased  came  to  his  death  from  a  cut  or  stab  made  at  night 
with  a  knife  or  some  other  sharp  instrument,  the  fact  that  one  who 
was  present  at  the  scene  of  the  crime,  but  who  was  not  examined, 
told  a  witness,  a  short  time  after  the  wound  was  inflicted,  in  the 
presence  of  the  deceased,  that  he  did  not  know  who  struck  the 
deceased,  that  it  was  too  dark  to  recognize  any  one,  and  that  the 
deceased  heard  the  statement  and  made  no  reply,  is  not  competent 
evidence  for  the  defendant,  although  no  eye-witness  to  the  trans- 
action was  examined,  and  the  State  relied  in  part  on  dying  declara- 
tions of  the  deceased,  subsequently  made,  to  show  that  the  de- 
fendant dealt  the  fatal  blow.     Sylvester  v.  State,  17. 

4.  When  evidence  irrelevant  and  inadmissible. — The  guilt  or  innocence 

of  a  defendant  in  a  criminal  case  can  not  be,  in  any  manner,  af- 
fected by  ex  parte  statements  made  in  his  absence,  whether  they 
be  inculpatory  or  exculpatory ;  and  hence,  on  the  trial  of  a  de- 
fendant charged  with  murder,  the  fact,  that,  on  an  inquest  held 
over  the  body  of  the  deceased,  no  charge  was  made  against  the 
defendant,  and  no  evidence  was  introduced,  implicating  or  tending 
to  implicate  him  in  the  killing,  is  irrelevant  and  should  be  excluded 
from  the  jury,  when  it  is  not  shown  that  any  of  the  witnesses  for 
the  State  were  examined  before  the  coroner,  and  their  testimony 
could  not  thereby  be  impeached.     lb.  17. 

5.  Testimony  taken  before  coroner;  when  inadmissible  on  trial  for  mur- 

der.— The  written  statement  of  the  testimony  of  a  witness  ex- 
amined before  a  coroner,  and  by  him  reduced  to  writing,  on  an  in- 
quest held  by  him  over  the  body  of  the  deceased,  is  not  competent 
evidence  for  a  defendant  on  trial  for  murder,  on  proof  that  the  wit- 
ness had  removed  from  the  State.     lb.  17. 

6.  Cross-examination  of  ivitness;  what  competent  to  show  on. — It  is  com- 

petent for  the  State,  on  the  cross-examination  of  a  witness  ex- 
amined on  behalf  of  a  defendant  on  trial  for  murder,  and  who  had 
testified  to  material  facts  relating  to  the  commission  of  the  offense, 
for  the  purpose  of  testing  his  bias  or  prejudice,  to  show  that  the 
witness  had  been  summoned  as  a  juror  on  a  former  trial  of  the 
cause,  and  that  he  had  then  stated  on  his  voir  dire,  that  he  had  no 
fixed  opinion  as  to  the  defendant's  guilt  or  innocence  that  would 
bias  his  verdict.    lb.  17. 
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7.  Difing  declarations;  theory  on  vhich  they  are  admissible  in  evidence. 

Dying  declarations  are  not  admissible  in  evidence  merely  on  the 
ground,  that  they  are  not  willfully  or  intentionally  false ;  but  from 
the  necessity  of  the  case,  in  order  to  bring  man-slayers  to  justice, 
and  because,  being  uttered  under  a  sense  of  impending  death, 
the  solemnity  of  the  occasion  is  tantamount  to  the  safeguard  of  an 
oath.    Ih.  17. 

8.  Same;  weight  of. — If  such  declarations  point  to  the  identity  of  the 

defendant,  as  the  guilty  agent,  with  the  same  clearness  and  cer- 
tainty as  if  the  deceased  had  designated  him  by  name,  they  are 
entitled  to  as  much  weight  as  if  the  defendant's  name  had  been 
expressly  mentioned.     lb.  17. 

9.  Flight  of  defendant  as  evidence  of  guilt. — The  flight  of  a  defendant  in  a 

criminal  case  may  or  may  not  be  considered  as  a  circumstance 
tending  to  prove  guilt,  depending  on  the  motive  which  proujpted 
it, — whether  a  consciousness  of  guilt. and  a  pending  apprehension 
of  being  brought  to  justice  caused  the  flight  or  whether  it  was 
caused  from  some  other  and  more  innocent  motive.     lb.  17. 

10.  Homicide;   general  character   of  deceased  for   violence;   degrees   in. 

Where  on  the  trial  of  a  defendant  indicted  for  murder  a  witness 
examined  on  his  behalf  had  testified  that  he  knew  the  general 
character  of  the  deceased  for  peace,  and  that,  outside  of  his  friends, 
he  was  regarded  as  a  turbulent  and  dangerous  man,  it  is  error  for 
the  court  to  require  the  defendant,  on  motion  of  the  State,  to  in- 
corporate in  a  question  proprounded  by  him  to  the  witness  touch- 
ing the  deceased's  general  character  for  violence,  the  words 
"blood-thirsty,"  "quarrelsome,"  "turbulent,"  "revengeful"  and 
"dangerous."  There  are  degrees  in  a  quarrelsome  or  turbulent 
character ;  and,  the  proper  predicate  of  knowledge  being  laid,  the 
defendant  should  be  free  to  ask  such  legal  questions  as  he  may 
elect  to  ask.     DeArman  v.  State,  351. 

11.  Cross-examination  of  vntness  as  to  general  character;  what  questions 

permissible. — As  character  manifests  itself  by  the  manner  in  which 
one  is  esteemed,  spoken  of,  or  received  in  societj',  it  is  always  per- 
missible, on  cross-examination  of  a  witness  testifying  in  reference 
thereto,  to  ascertain  the  extent  of  his  information,  the  foundation 
of  his  opinion,  or  the  data  from  which  he  draws  his  conclusion  ;  and 
hence,  on  the  trial  of  a  defendant  indicted  for  murder,  in  which 
the  general  character  of  the  deceased  for  peace  was  an  issue,  it  is 
error  for  the  court  to  refuse  to  allow  the  defendant,  on  cross-exami- 
nation of  a  witness  examined  by  the  State,  who  had  testified  that 
the  deceased's  general  character  for  peace  and  quiet  was  good,  to 
ask  the  witness  whether  he  had  not  heard  of  certain  enumerated 
acts  of  violence  done  bj'  the  deceased.     Jb.  351. 

12.  Violent  or  blood-thirsty  character  of  deceased;  when  material. — When 

it  is  doubtful  who  was  the  aggressor,  the  known  violent  or  blood- 
thirsty character  of  the  deceased  is  a  material  matter  to  be  con- 
sidered by  the  jury,  as  more  prompt  and  decisive  measures  of  de- 
fense are  justifiable  against  such  an  assailant.  But  this  principle 
is  confined  to  defensive  measures ;  and  it  furnishes  no  excuse  or 
palliation  for  aggressive  action,  nor  when  the  difficulty  is  brought 
on,  or  sought  by  the  accused.     76.  351. 

13.  Confession;  admissibility  of. — Held,  under  the  facts  shown  by  the 

evidence  in  this  case,  that  a  confession  made  bj'  the  defendant  to 
an  officer  who  had  him  in  his  custody,  was  voluntary  and  admissi- 
ble   lb.  351. 

14.  Self-defense;  when  previous  threats  by  deceased  may  be  considered  in 

aid  of. — While  previous  threats  do  not  make  out  the  plea  of  self- 
defense,  but  there  must  be  an  actual  or  apparent  present,  impend- 
ing peril  to  life  or  limb,  either  so  menacing  as  to  render  any  at- 
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tempt  to  escape  an  increase  of  the  peril,  or  such  peril  as  can  not 
reasonably  be  otherwise  avoided, before  life  can  be  taken  even  by  one 
who  is  without  fault  liimself ;  yet,  such  tlireats,  if  proved,  and  made 
known  to  the  defendant,  should  be  weighed  by  the  jury,  with  other 
acts  indicating  hostility,  in  determining  whether  the  fatal  act  was 
done  under  the  reasonable  and  honest  conviction,  that  its  perpetra- 
tion was  then  and  there  necessary  to  save  the  accused  from  the  loss 
of  his  life,  or  from  suffering  great  bodily  harm.     lb.  351. 

15.  Tlireatenrm/  letters  written  by  witness  to  defendant;   when  admissible. 

Where  on  the  trial  a  defendant  indicte'd  for  an  assault  with  intent 
to  murder,  the  person  upon  whom  the  assault  was  made  was  ex- 
amined as  a  witness  for  the  prosecution,  letters  written  by  the  wit- 
ness to  the  defendant,  and  received  by  the  latter  a  short  while 
prior  to  the  assault,  showing  hostility  to  the  defendant,  and  threat- 
ening in  character,  are  admissible  in  evidence  on  behalf  of  the  de- 
fendant, for  the  purpose  of  proving  the  witness'  hostile  feelings 
towards  him,  and  of  shedding  liglit  on  the  witness'  credibility. 
Burke  v.  Stale,  377. 

16.  Same;  for  what  purpose  not  admissible. — But  where  in  such  case,  the 

defendant  is  shown  to  have  been  the  aggressor,  the  letters,  although 
containing  threats  against  the  life  of  the  defendant,  can  not  excuse 
or  extenuate  the  assault.  Parties  can  not,  under  a  pretext  of  self- 
defense,  bring  on  a  difficulty,  and  shield  themselves  from  punish- 
ment by  proof  of  previous  threats.     lb.  377. 

17.  Motive  or  intention;  how  proved. — Motive  or  intention  is  an  inferen- 

tial fact,  to  be  drawn  by  the  jury  from  proven,  attendant  facts  and 
circumstances  ;  an  uncommunicated  belief,  motive,  or  intention  can 
not  be  testified  to  by  a  party  to  a  civil  suit,  when  examined  as  a 
witness,  nor  can  it  be  stated  by  a  defendant  in  a  criminal  case  in  the 
unsworn  statement  which  he  is  allowed  to  make  under  the  statute. 
lb.  377. 

18.  Threats   by   defendant  against   deceased;    admissibility  of. — While 

threats  by  tlie  defendant  to  kill  one  man  may  not  be  admissible 
under  an  indictment  for  the  murder  of,  or  assault  with  intent  to 
murder  another,  threats  to  kill  or  injure  some  one  not  definitely  de- 
signated, especially  wiien  made  shortly  before  the  commission  of 
the  offense  to  which  they  may  be  construed  to  have  reference,  are 
admissible  in  connection  with  other  explanatory  circumstances,  on 
proof  of  the  corpus  delicti.  It  is  a  matter  of  mere  inference  whether 
the  deceased  came  within  the  scope  of  such  threats ;  and  their 
weight  or  probative  force  is  a  question  entirely  for  the  jurv.  Ford 
V.  State,  385. 
19.  Homicide;  what  admissible  as  an  act  of  prejjaration. — On  the  trial 
of  a  defendant  for  murder,  it  being  shown  that  the  homicide  was 
committed  in  the  afternoon,  and  that  the  defendant  and  deceased 
had  had  a  difficulty  in  the  morning  of  the  same  day,  and  that  bad 
feelings  existed  l)etween  them  during  the  intervening  hours, — held, 
that  the  primary  coui-t  committed  no  error  in  admitting  the  testi- 
mony of  a  witness  for  the  State,  against  defendant's  objection,  to 
the  effect  that  after  the  first  difficulty,  and  a  short  time  prior  to  the 
fatal  act,  the  defendant  had  proposed  to  exchange  knives  with  the 
witness,  showing  him  at  the  time  a  small  knife,  and  assigning  as 
a  reason,  that  his  knife  was  too  small.  Such  testimony  may  have 
been  comparatively  weak,  but  it  was  clearly  relevant  as  an  act  of 
preparation,  when  taken  in  connection  with  the  previous  difficulty, 
and  bad  feelings  between  the  parties.  lb.  385. 
20.  Competency  of  witnesses  who  are  not  e.vperts  on  questions  of  insanity 
vel  non. — Where  a  witness  who  is  not  a  medical  expert  expresses 
an  opinion,  affirming  the  insanity  of  a  party,  it  is  the  better  and 
safer  practice  that  his  opinion  should  be  preceded  by  the  facts  and 
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circumstances  upon  which  it  is  based,  they  being  necessarily  ec- 
centric manifestations  and  abnormal  facts  affirmative  in  their  na- 
ture ;  but  when  the  witness  testifies  to  the  sanity  of  a  party,  there 
may  be  no  such  eccentric  manifestations  or  abnormal  facts,  and 
"he  may  testify  to  the  non-existence  thereof  by  way  of  general 
negative."    lb.  385. 

21.  Same. — The  competency  of  (he  witness  in  such  case  depends  simply 

upon  the  fact  that  he  has  an  acquaintance»with  the  party  whose 
sanity  is  in  issue,  of  sufficient  duration  and  intimacj'  to  have  af- 
forded him  opportunities  for  such  frequent  observation  as  to  justify 
the  formation  of  a  correct  opinion.     Ih.  38-5. 

22.  Same. — It  is  impossible  to  lay  down  any  precise  rule  as  to  the  length 

or  character  of  acquaintance  which  will  render  the  opinion  of  such 
witness  admissible ;  and  it  must  rest,  to  a  considerable  extent, 
within  the  sound  legal  discretion  of  the  primary  court.     Jb.  385. 

23.  When  party  can  not  complain  of  ruling  of  primary  court  alloiving  ir- 

relevant evidence. — When  a  defendant  in  a  criminal  case,  on  direct 
examination  of  his  own  witness,  elicits  irrelevant  evidence,  he  can 
not  comi^lain  that  the  pro.secution  is  allowed,  on  cross-examina- 
tion, to  Vjring  out  other  irrelevant  evidence,  by  way  of  explanation 
or  rebuttal,  touching  the  same  subject-matter.     lb.  385. 

24.  Credibility  of  witness;  when  charge  in  reference  to,  free  from  error. 

It  is  error  for  the  court  to  refuse  a  charge  requested  by  a  defend- 
ant in  a  criminal  case,  there  Vjeing  a  conflict  in  the  evidence,  in- 
structing the  jury,  that  "if  there  is  a  conflict  in  the  testimony  of 
the  witnesses  offered  by  the  State,  and  those  offered  by  the  defend- 
ant, the  jury  must  determine  which  of  said  witnesses  they  will 
believe ;  and  that  in  determining  what  weight  they  will  attach  to  the 
testimony  of  any  particular  witness,  they  may  look  to  the  manner 
of  such  witness  on  the  stand,  and  to  his  interest  and  feeling,  if 
any,  in  the  case,  and  as  to  whether  or  not  he  has  been  contradicted 
by  other  witnesses  in  the  cause,  or  by  his  own  previous  state- 
ments."    Storey  v.  State,  329. 

25.  Instructions  by  principal  to  agent  to  buy  farm  products  ;  presumption 

in  reference  to ;  act  and  declaration  of  agent  as  evidence  against 
principal. — Where  an  agent  is  instructed  to  buy  for  his  principal 
farm  products,  trading  in  which  between  sunset  and  sunrise  is  pro- 
hibited, the  law  presumes,  in  the  absence  of  proof  to  the  contrary, 
that  the  instructions  were  to  buy  at  a  time  not  prohibited  by  the 
statute;  and  hence,  on  the  trial  of  the  principal,  indicted  for  the 
act  of  the  agent  in  buying  at  a  time  covered  by  the  statutory  pro- 
hibition, the  fact  of  the  purchase,  and  the  declaration  of  the  agent 
at  the  lime  it  was  made,  that  he  was  buying  for  the  defendant,  are 
inadmissible  against  him,  "without  bringing  home  to  him  the  crim- 
inal design  of  the  agent."     Russell  v.  State,  34S. 

26.  Cross-examination  of  tvitness ;  when  hostility  to  a  party  admissible. 

As  affecting  credibility,  it  is  permissible,  on  cross-examination,  to 
inquire  of  a  witness  touching  his  relations  to  the  parties,  or  to  the 
subject-matter  of  controversy,  or  as  to  the  feelings  of  sympathy,  or 
partiality,  or  hostility  which  he  may  entertain,  or  may  have  ex- 
pressed towards  the  ])arty  introducing  him,  or  against  the  party 
against  whom  he  is  introduced  ;  and  also  to  show  the  degree  or  ex- 
tent of  such  feelings.     Yarbrough  v.  State,  376. 

27.  Same;  when  e.rpression  of  hostility  admissible. — Hence,  it  is  error  for 

the  primary  court  to  refuse  to  allow  the  defendant  in  a  criminal 
case  to  ask,  on  cross-examination,  a  witness  examined  by  the  State, 
who  had  testified  that  his  feelings  towards  the  defendant  were  un- 
kind, whether  he  had  not  said,  a  short  time  prior  to  the  trial,  to 
one  of  defendant's  counsel,  that  he  would  give  $1,000  to  send  the 
defendant  to  the  penitentiary.     lb.  376. 
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28.  Motive  or  belief ;  hovj  proved. — It  is  for  the  jury  to  infer  motive,  be- 

lief, or  intention,  when  a  material  issue,  from  the  facts  and  cir- 
cumstances in  the  case ;  they  can  neither  be  testified  to  by  wit- 
nesses, nor  made  a  part  of  a  defendant's  statement.  Whizenant  v. 
State,  383. 

29.  Wity^ess^  belief  or  conchision  ;   when  inadmissible. — On  the  trial  of 

a  defendant  indicted  for  the  larceny  of  two  oxen,  the  evidence  con- 
necting the  defendant  with  the  larceny  tending  to  show  a  sale  by 
him  of  two  oxen  in  witness'  presence,  and  the  question  being  one 
of  identity,  it  is  not  permissible  for  the  witness  to  prove  a  previous 
unsworn  description  which  another,  when  in  search  of  the  stolen 
oxen,  had  given  him,  and  his  belief  or  conclusion  that  the  descrip- 
tion given  him  corresjwnded  with  his  recollection  of  the  oxen  which 
the  defendant  sold  in  his  presence.     lb.  383. 

See  infra,  sub-title,  Statement  by  Defendant. 
VI.     Homicide. 

30.  Malice  implied  from  use  of  deadly  weapon;  character  of  weapon  a 

question  for  the  jury. — Malice'  may  be  implied  from  the  use  of  a 
deadly  weapon ;  and  the  character  of  the  weapon  used,  whether 
deadly  or  otherwise,  is,  in  most  cases,  a  question  for  the  jury,  to 
be  determined  from  its  description  by  witnesses,  the  nature  of  the 
wound  inflicted,  the  opinion  of  experts,  and  other  circumstances 
in  evidence.     Sylvester  v.  State,  17. 

31.  Charge  assuming  j>ocket-knife  not  a  deadly   u-eapon  erroneous. — The 

refusal  of  a  charge  requested  by  a  defendant  on  trial  for  murder, 
which  assumes,  as  matter  of  law,  that  a  pocket-knife  is  not  a  deadly 
weapon,  is  free  from  error.     lb.  17. 

32.  Malice  presuyned  from  use  of  deadly  weapon;  burden  of  proof. — The 

law  presumes  malice  from  the  use  of  a  deadly  weapon,  and  casts 
on  the  defendant  the  onus  of  repelling  the  presumption,  unless  the 
evidence  which  proves  the  killing  also  t^hows  that  it  was  done  with- 
out malice  ;  "  in  other  words,  the  burden  of  proA'ing  that  a  homi- 
cide was  committed  in  self-defense  rests  on  the  defendant,  unless 
it  can  be  deduced  from  the  facts  and  circumstanses  which  prove 
the  killing."     De  Annan  v.  State,  351. 

33.  Same. — But  if  the  testimony  which  proves  the  homicide,  proves  also 

its  excuse  or  justification,  then  the  burden  is  not  shifted,  and  the 
defendant  need  introduce  no  proof.     lb.  351. 

34.  Murder;  conviction  of  murder  in  second  degree  an  acquittal  of  mur- 

der in  the  first  degree. — A  conviction  of  murder  in  the  second  de- 
gree is  an  acquittal  of  murder  in  the  first  degree  ;  and,  on  appeal 
from  the  judgment  of  conviction  in  such  case,  this  court  will  not 
consider  the  rulings  of  the  primary  court  on  questions  relating  to 
murder  in  the  first  degree,  as,  on  a  second  trial,  after  reversal  and 
remandment,  all  distinction  between  the  degrees  will  be  wholly 
immaterial.     lb.  351. 

35.  Same;  failure  of  court  to  instruct  the  jury  as  to  constituents  of  man- 

slaughter; when  free  from  error. — On  the  trial  of  a  defendant  for 
murder,  the  failure  of  the  primary  court  to  instruct  the  jury  as  to 
the  constituents  of  manslaughter  in  its  general  charge  is  not  an 
error  of  which  he  can  complain  on  appeal.  If  he  deemed  the  in- 
structions not  full  enough  on  any  point,  he  should  have  asked  spe- 
cific instructions  ;  and  failing  to  do  so,  this  court  can  not  consider 
the  question.     lb.  351. 

36.  Same. — The  failure  of  the  primary  court  to  so  charge  is  free  from 

error  in  this  case  for  the  additional  reason,  that  the  bill  of  excep- 
tions purports  to  set  out  all  the  evidence,  and  contains  no  evidence 
tending  to  show  that  the  offense,  if  any  wascominitted,  was,  or  could 
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be  manslaughter :  the  defendant  beinfr,  under  the  evidence,  either 
guilty  of  murder,  or  justifiable  in  the  commission  of  the  homicide 
under  the  law  of  self-defense.     lb.  351. 

37.  Self-defenne. — If  a  defendant  indicted  for  murder  did  not  provoke,  or 

bring  on  the  difficulty,  but  approached  the  deceased  in  an  orderly 
and  peaceful  manner,  and  the  deceased  replied  angrily  and  insult- 
ingly', advanced  towards  him,  and  placed  his  hand  upon,  or  in  the 
direction  of  his  pistol  pocket  in  such  manner  as  to  indicate  to  a 
reasonable  mind  that  his  purpose  was  to  draw  and  fire,  the  defend- 
ant was  authorized  to  anticipate  him  and  fire  first.     Ih.  Sol. 

38.  Same. — Tiie  rule  in  such  case  would  not  be  varied,  if  it  should  turn 

out  that  the  deceased  was  in  fact  unarmed,  as  the  law  of  self-pres- 
ervation did  not  require  the  defendant  to  wait  until  the  weapon 
was  presented,  ready  for  deadly  execution;  but  he  had  the  right 
to  act  on  the  reasonable  appearance  of  things.  The  danger,  how- 
ever, must  have  been  real,  or  so  manifestly  apparent  as  to  create 
a  reasonable  belief  of  present  impending  peril  to  life  or  limb ;  and  the 
defendant  must  not  have  been  instrumental  in  provoking  or  bring- 
ing it  on.     lb  351. 

39.  Same;  trhen  defendant  not  required  to  retreat. — If  the  accused,  with 

no  intention  of  bringing  on  a  difficulty,  approached  the  deceased 
in  a  peaceable  manner,  an<l  the  deceased  made  the  first  hostile 
demonstration,  by  drawing,  or  attempting  to  draw  a  weapon,  or  by 
appearing  to  do  so,  the  appearances  coming  within  the  rule  de- 
clared above  ;  and  if  tlie  accused  was  in  such  proximity  to  the  de- 
ceased as  to  render  it  hazardous  to  attempt  flight ;  or  if  the  assault 
was  made  with  a  deadly  weapon,  and  was  open  and  direct,  and  in 
perilous  proximity  ;  then,  the  law  would  not  require  the  accused  to 
endanger  his  safety  by  attempted  flight.     Ih.  351. 

40.  When  pica  of  self-defense  is  unavailing. — But   if  the  accused  ap- 

proached the  deceased  for  the  purpose  of  bringing  on  a  difficulty 
with  him,  or  had  previously  formed  the  design  of  taking  his  life, 
the  plea  of  self-defense  would  be  unavailing.     lb.  351. 

41.  Violent  or  bloodthirsty  character  of  deceased;  when  material. — When 
•  it  is  doubtful  who  was  the  aggressor,  the  known  violent  or  blood- 
thirsty character  of  the  deceased  is  a  material  matter  to  be  consid- 
ered by  the  jury,  as  more  prompt  and  decisive  measures  of  defense 
are  justifiable  against  such  an  assailant.  But  this  principle  is  con- 
fined to  defensive  measures ;  and  it  furnishes  no  excuse  or  pallia- 
tion for  aggressive  action,  nor  when  the  difficulty  is  brought  on,  or 
sought  by  the^accused.     lb.  351. 

42.  Lav:  of  self-defense;  accused  must  be  free  from  fault. — It  is  a  funda- 

mental principle  of  the  law  of  homicide,  when  the  doctrine  of  self- 
defense  is  invoked,  that  the  accused  must  be  free  from  fault  in 
having  provoked  or  brought  on  the  difficulty  in  which  the  killing 
was  perpetrated ;  if  he  himself  was  the  aggressor,  he  can  not  be 
heard  to  urge,  in  his  own  justification,  the  necessity  for  the  killing 
which  was  producetl  by  his  own  wrongful  act.  Storey  v.  State,  329. 

43.  Same;  when  duty  of  accused  to  retreat. — Another  important  principle 

of  the  law  of  homicide,  governing,  at  least,  cases  of  mere  assault,  or 
of  mutual  comljat,  where  the  attacking  party  has  not  "the  purpose 
of  murder  in  his  heart,"  is,  that  the  right  of  self-defense  does  not 
arise  until  the  defendant  has  availed  himself  of  all  proper  means 
in  his  power  to  decline  the  combat  by  retreat,  provided  there  be 
opened  to  him  a  safe  mode  of  escape.     lb.  329. 

44.  Sam£;   v;hen  accused  need  not  retreat. — But  where  the  assault  is 

manifestly  felonious  in  it  purpose,  and  forcible  in  its  nature,  as  in 
munler,  rape,  robbery,  burglar}',  and  the  like,  as  distinguished 
from  secret  felonies,  such  as  mere  larceny  from  the  person,  etc., 
the  party  attacked  is  under  no  obligation  to  retreat ;  but  he  may, 
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in  such  case,  if  necessary,  stand  his  ground  and  kill  his  adversary. 
lb.  329. 

45.  Same;    when    accused    assailed   with    deadly    weapon. — This   prin- 

ciple, however,  when  applied  to  attack  made  with  a  deadly  weapon, 
must  be  limited  to  those  cases,  in  which  the  a;tack  with  the  deadly 
weapon  is  made  under  such  circumstances  as  to  reasonably  justify 
the  conclusion,  that  the  party  assailed, by  retreating, will  apparently 
put  himself  at  a  disadvantage.     lb.  32'J. 

46.  Same;  reasonable  belief  of  imminent  peril,  and  of  xirgent  necessity  to 

take  life. — To  enable  one  charged  with  homicide  to  make  out  a 
case  of  self-defense,  the  circumstances  surrounding  him  at  the  time 
of  the  fatal  act  must  be  such  as  to  have  created  in  his  mind  a  rea- 
sonable belief,  well  founded  and  honestly  entertained,  of  his  own 
present  and  immediate  imminent  peril,  and  of  an  urgent  necessity 
to  take  the  life  of  his  assailant,  as  the  only  alternative  of  saving  his 
own,  or  of  preventing  the  infliction  of  great  bodily  harm;  and  of 
the  existence  of  these  facts  the  jury  must  be  the  judge.     lb.  329. 

47.  Personal  property  taken  without  criminal  intent;  lav)  of  recapture. 

Where  personal  property  is  converted,  or  taken  possession  of  in 
such  manner  as  to  constitute  merely  a  civil  trespass,  without  any 
criminal  intent,  it  is  not  lawful  to  recapture  it  by  the  exercise  of 
any  force  which  would  amount  even  to  a  breach  of  the  peace,  much 
less  a  felonious  homicide.     lb.  329. 

48.  The  right  to  take  life  to  pi-event  the  commission  of  a  felony;  limitation 

to  rule. — Although  it  has  often  been  stated,  in  general  terms,  by 
text  writers,  and  in  many  well  considered  cases,  that  one  may 
"oppose  another  who  is  attemptingto  perpetrate  any  felony,  to  the 
extinguishment,  if  need  be,  of  the  felon's  existence,"  the  rule  as 
thus  stated  is  neither  sound  in  principle,  nor  supported  by  the 
weight  of  modern  authority ;  but  the  safer  view'  is,  that  the  rule 
does  not  authorize  the  killing  of  persons  attempting  secret  felonies, 
not  accompanied  by  force.     lb.  329. 

49.  Same;  when  the  killing  of  one  attempting  to  commit  larceny  of  a  horse, 

not  justifiable. — Where,  on  the  trial  of  a  prisoner  for  murder,  one 
of  the  defenses  relied  on  was,  that  he  was  in  pursuit  of  the  de- 
ceased, at  the  time  of  the  homicide,  for  the  purpose  of  recai)turing 
a  horse,  which  had  been  stolen  from  him  by  the  deceased,  and 
that  the  killing  was  necessary  to  a  recovery  of  the  horse,  it  being 
shoAvn  that  the  alleged  larceny,  if  it  occurred  at  all,  was  commit- 
ted in  the  day  time,  and  it  not  being  shown  that  the  prisoner  was 
unable  to  obtain  his  redress  at  law, — held,  that  the  refusal  of  the 
court  to  charge  the  jury,  at  the  prisoner's  request,  that  if  the  horse 
was  feloniously  taken  and  carried  away  by  the  deceased,  and  there 
was  an  apparent  necessity  for  killing  the  deceased,  in  order  to  re- 
cover the  horse,  and  prevent  the  consummation  of  the  larceny,  the 
homicide  would  be  justifiable,  is  free  from  error,  although  the  lar- 
cenv  of  a  horse,  without  regard  to  value,  is  a  felonv  under  the 
statute.     lb.  329. 

50.  Right  of  ])arsiiit  and  recapture  of  stolen  property,  as  applicable  to  law 

of  homicide. — If,  however,  tlie  horse  was  in  tact  stolen  by  the  de- 
ceased, the  prisoner,  or  any  other  person,  without  informing  the 
deceased  of  his  purpose,  had  the  right  to  pursue  him  for  the  pur- 
pose of  arresting  him,  and  of  recapturing  the  stolen  pro])eriy  ;  and, 
if  resisted,  had  the  right  to  repel  force  by  force,  and  was  not  re- 
quired to  give  back  or  retreat;  and  if,  under  such  circumstances, 
the  deceased  was  killed,  the  homicide  would  be  justifiable. 
lb.  329. 

51.  Same. — If,  in  such  case,  the  prisoner's-  purpose  was  honestly  to 

make  pursuit,  he  would  not  for  this  reason  be  chargeable  with  the 
imputation  of  having  wrongfully  brought  on  the  difficulty  ;  but  the 
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law  would  not  permit  him  to  resort  to  the  pretense  of  pursuit,  as  a 
mere  colorable  de\ice,  beneath  which  to  perpetrate  crime.  lb.  329. 

52.  Character  of  deceased;  whenavitalissue. — While  "no  one  can,  with- 

out lawful  excuse,  kill  a  blood-thirsty  ruffian  anj'  more  than  he  can 
the  most  orderly  citizen ;"  yet,  an  overt  act  done  by  the  former 
may  reasonably  justify  prompter  action,  as  a  necessary  means  of 
self-preservation,  than  if  done  by  the  latter;  and  hence,  in  all 
cases  of  homicide,  in  which  an  issue  of  self-defense  properly 
arises,  the  character  of  the  deceased  is  a  vital  issue.  lb  329. 
o2a  Insanity  as  defense  for  crime;  burden  of  proof . — When  insanity  is  set 
up  as  a  defense  in  a  criminal  case,  it  must  be  established  to  the 
satisfaction  of  the  jury,  by  a  preponderance  of  the  evidence ;  and  a 
reasonable  doubt  of  the  defendant's  sanity,  raised  by  all  the  evi- 
dence, does  not  authorize  an  acquittal.  (Brickell,  C.  J.,  dissent- 
ing.)    Ford  V.  State,  385. 

53.  Insanity  fitful  or  occasional  in  character;  not  presumed  to  he  continu- 

ous.— It  is  only  insanity  of  a  chronic  or  permanent  nature  which, 
on  being  proved,  is  presumed  to  continue ;  there  is  no  presumption 
that  fitful  and  exceptional  attacks  of  insanity  are  continuous. 
lb.  38.5. 

54.  Same;   offense  presumed  to  have  been  committed  in  lucid  interval. 

Where  an  insane;  person  "has  lucid  intervals,  the  law  presumes 
the  offeni-e  of  such  person  to  have  been  committed  in  a  lucid  in- 
terval, unless  it  appears  to  have  been  committed  in  the  time  of  his 
distemper."     lb.  385. 

55.  Voluntary  drunkenness  no  e.rcuse  for  crime. — While  voluntary  drunk- 

enness may  some  times  operate  to  rebut  the  existence  of  malice, 
so  as  to  reduce  the  grade  of  homicide,  or  other  crime  of  which 
malice  is  a  necessary  ingredient,  and,  in  many  instances,  a  man 
may  be  so  drunk  as  to  be  incapable  of  forming  or  entertaining  any 
specific  intention  at  all ;  yet,  it  can  not  be  said,  in  any  proper 
sense,  that  intoxication  excuses  the  crime  committed  under  its  in- 
fluence, or  that  the  defendant  should  on  that  account  be  entirely 
acquitted  of  guilt.     lb.  385. 

See  Charge  to  Jury. 

Sub-title,  Evidence,  supra.     ■ 

VII.     Gaming. 

See  Charge  to  Jury. 

VIII.     Indictment. 

•56.  Indictment;  exceptions  created  by  a  proviso  to  an  act  need  not  be  neg- 
atived.— Where  a  proviso  or  exception  is  embodied  in  a  separate 
clause  of  a  penal  statute,  and  not  in  the  clause  creating  the  offense, 
it  is  not  necessary  that  an  indictment  founded  on  the  statute  should 
negativ^e  the  proviso  or  exception.     Grattan  v.  State,  344- 

57.  Same;    when    indictment  in    language    of   the    statute    insufficient. 

While  the  general  rule  is,  that  where  a  new  offense  is  created  by 
statute,  an  indictment  describing  the  offense  in  the  language  of 
the  statute,  or  in  words  conveying  the  same  meaning,  is  good,  this 
is  not  sufficient,  if  such  indictment  fails  to  allege  the  fact,  "in  the 
doing  or  not  doing  of  which  the  offense  consists."     lb.  344. 

58.  Indictment  under  act  prohibiting  the  sale,  etc.,  of  cotton  in  Lowndes 

and  other  counties;  what  it  should  aver. — An  indictment  under  the 
act  approved  February  1st,  1879  (Pamph.  Acts,  1878-9,  p.  216), 
charging  the  defendant  with  unlawfully  and  knowingly  bujdng 
cotton  in  the  seed  in  Lowndes  county,  one  of  the  counties  named 
in  the  act,  should  allege  either  the  name  of  the  owner  of  the  cotton 


INDEX.      .  653 

CRIMINAL  l.A.\\— Continued. 

purchased,  or  the  name  of  the  person  from  whom  the  purchase 
was  made.  Either  averment  would  be  suflicient  to  obviate  any 
objection  based  ujion  a  want  of  certainty  in  the  statement  of  the 
ofiense.     lb.  344- 

59.  Same;  when  insufficient. — Hence,  an  indictment  in  such  case,  which 

alleges  neither  the  name  of  the  owner  of  the  cotton,  nor  the  name 
of  the  person  from  whom  it  was  purchasf  d,  is  fatallv  defective. 
Ih.  344. 

60.  Sufficiency  of  indictment;  several  offenses  stated  disjunctively  in  same 

count. — It  is  no  ground  of  objection  to  an  indictment  found  under 
section  4369  of  the  Code  of  1876,  as  amended  (Pamph.  Acts, 
1878-9,  p.  63),  prohibiting  the  trading  in  designated  farm  products 
between  sunset  and  sunrise,  that  the  several  offenses  denounced 
by  the  statute  are  stated  in  the  same  count  disjunctively,  or  in  the 
alternative ;  being  of  the  same  character,  and  subject  to  the  same 
punishment,  they  may  be,  under  the  express  provisions  of  the 
Code  (§  4798),  joined  in  the  same  count.     Russell  v.  State,  348. 

61.  Indictment  for  trading  in  farm  products  between  sunset  and  sunrise; 

necessary  averments  of. — An  indictment  under  this  statute,  which 
^  charges  that  the  defendant  "did  buy,  sell,  receive,  barter,  oi; dis- 
pose of"  a  designated  quantity  of  seed  cotton  "  after  the  hour  of 
sunset  and  before  the  hour  of  sunrise  of  the  next  succeeding  day 
against,"  etc.,  is  fatally  defective  in  failing  to  aver  the  name  of  the 
person  to  whom  the  defendant  sold,  bartered  or  disposed  of  the 
cotton ;  and  also  in  failing  to  aver  the  ownership  of  the  cotton 
bought  or  received,  or  the  name  of  the  person  from  whom  it  was 
bought  or  received,  or  that  the  names  of  such  persons  were  to  the 
grand  jury  unknown.     lb.  348. 

62.  Burglary  and  larceny;  when  conviction  may  be  had  for  either  under 

indictment  for  burglary. — In  burglary,  if  the  intent  to  steal  has 
been  consummated,  if  there  is  not  only  the  criminal  breaking  and 
entry,  but  an  actual  felonious  taking  of  the  goods  of  another,  the 
burglary  and  larceny  are  so  closely  connected  and  so  combined, 
that  they  may  be  charged  in  the  same  count  in  the  indictment; 
and  in  that  form  the  indictment  is  regarded  as  charging  but  one 
offense,  a  combined  offense,  or  rather  burglary  committed  in  a 
particular  manner ;  and  upon  it  there  may  be  a  conviction  of  either 
burglary  or  larceny ;  or  there  may  be  a  general  conviction,  though 
but  one  punishment  can  be  imposed.     Gordon  v.  State,  315. 

See  infra,  sub-title,  Peofane  Swearing. 
IX.    Jurors  and  Jury. 

63.  Practice  in  excusing  jurors  summoned  to  try  a  capital  case. — "AVith- 

out  deciding  it  to  be  error  to  excuse  a  juror  from  service  before  a 
capital  felony  is  regularly  called  for  trial,  when  he  is  shown  to  be 
exempt  by  statute,"  the  court  expresses  the  opinion,  "that  the 
safer  practice  is  not  to  excuse  ?a\\  juror  in  advance  of  the  trial, 
until  he  claims  the  privilege  of  such  exemption  on  his  name  being 
regularly  drawn."     Sylvester  v.  State,  17. 

64.  Oath  to  jury;  when  insufficient. — The  settled  rule  is,  that  where  the 

judgment-entry  in  a  criminal  case  purports  to  set  out  the  full  oath 
administered  to  the  jury  trying  the  cause,  it  must  express  every 
essential  element  or  ingredient  of  the  oath,  as  prescribed  by  stat- 
ute (Code  of  1876,  §  4765) ;  and  hence,  a  recital  in  such  judgment- 
entry  that  the  jury  were  "  sworn  and  charged  well  and  truly  to  try 
the  issue  joined,"  omitting  the  words,  "  and  a  true  verdict  render 
according  to  the  evidence,  so  help  you  God,"  is  fatally  defective. 
Storey  v.  State,  329. 

65.  Same;  when  insufficient. — But  a  recital  in  the  judgment-entry  that  the 
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"jury  were  duh'  sworn,"  or  "were  sworn  according  to  law,"  is  suf- 
ficient; and  "it  is  tlie  safer  practice  for  the  nisi  prius  courts  to 
pursue."     lb.  329. 

66.  Oath  of  petit  jury  in  criminal  case;  when  insufficient. — An  oath  ad- 

ministered to  a  petit  jury  in  a  criminal  case  to  "well  and  truly  the 
issue  joined  to  try  and  a  true  verdict  to  render,"  is  insufficient,  in 
that  it  fails  to  require  the  jury  to  render  their  verdict  "according  to 
the  evidence ;"  and  it  will  not  sustain  a  judgment  of  conviction  on 
appeal.    Allen  v.  State,  5. 

See  Charge  to  Jury. 

X.     Larcexy. 

67.  Larceny;  what  constitutes  asportation. — Where,  on  the  trial  of  a  de- 

fendant indicted  for  the  larceny  of  a  hog,  the  only  evidence  of  an 
asportation  tended  to  prove  that  the  defendant  shot  the  hog,  and 
cut  its  throat,  these  injuries  resulting  in  death,  a  charge  instruct- 
ing the  jury,  that  the  "  least  removal  of  the  hog  by  the  defendant 
after  he  shot  and  killed  it,  would  be  an  asporlavit  in  law ;  and  if 
the  jury  believe  from  the  evidence,  beyond  a  reasonable  doubt, 
that  the  defendant  shot  and  killed  the- hog,  and  then  took  Hold  of 
it  and  cut  its  throat,  that  would  constitute  a  taking  and  carrying 
away  in  the  eyes  of  the  law,"  is  free  from  error.  Croom  v. 
State,  U. 

68.  Declaration  of  defendant ;  when  inadmissible. — It  is  not  competent 

for  a  defendant  indicted  for  larceny,  and  who  defends  under  a  claim 
of  ownership,  to  introduce  in  evidence  a  declaration  made  by  him 
while  in  possession  of  the  property  alleged  to  have  been  stolen, 
showing  how  his  asserted  right  or  claim  originated.  Such  declara- 
tion is  no  part  of  the  res  gestx,  but  merely  a  recital  of  a  past  trans- 
action.    Allen  V.  Stale,  5. 

69.  Stolen  goods  carried  into  another  county;  when  conviction  may  be  had 

therein. — Larceny  not  changing  the  ownership  or  lawful  possession 
of  the  stolen  property,  if  the  thief  carry  it  into  another  county,  or 
have  it  so  carried,  and  there  exercise  dominion  over  it,  this  consti- 
tutes larceny  in  such  county,  and  the  thief  may  be  indicted  and 
convicted  therein.     Whizenant  v.  State,  383. 

See  infra,  sub-title,  Pleas  and  Defenses. 

Sub-title,  Evidence,  supra. 

XI.     Limitations,  Statute  of. 

70.  Judgment-entry  when  new  indictment  ordered  to  be  preferred  for  vari- 

ance or  other  defect ;  what  should  contain. — When,  under  the  Code, 
a  new  indictment  is  ordered  to  be  preferred  against  a  defendant — 
either  for  a  variance,  under  section  4817,  or  on  account  of  an  insuf- 
ficient description,  or  other  defect,  under  section  4819,  the  judg- 
ment-entry should  show,  in  order  to  prevent  the  running  of  the 
statute  of  limitations,  under  the  provisions  of  section  4820,  that  a 
nolle  prosequi  was  entered,  or  that  the  indictment  was  quashed,  or 
otherwise  disposed  of;  and  if  a  nolle  prosequi  is  entered  for  a  va- 
*  riance,  the  entry  should  further  show  that  the  order  was  made  be- 
fore the  ivLYV  retired.     Coleman  v.  State,  312. 

71.  Same;   when  insufficient. — Hence,  a  judgment-entry  reciting  that 

there  was  "a  misdescription  in  the  indictment  of  matter  therein 
stated,"  and  that  the  defendant  had  refused  to  allow  it  to  be 
amended,  "so  as  to  conform  to  the  correct  description,"  and  hold- 
ing the  defendant  to  bail  in  a  stated  sum  "to  await  any  new  indict- 
ment that  may  be  found  against  him  for  the  same  offense,"  without 
more,  is  insufficient  to  prevent  the  running  of  the  statute  of  lim- 
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itations,  whether  the  order  was  made  under  section  4817,  or  under 
section  4819  of  the  Code.     Ih.  312. 

72.  Same;  ivhen  defendant  entitled  to  an  acquittal. — If,  in  such  case,  the 

bar  of  the  statute  of  limitations  is  complete,  the  defendant  is  en- 
titled to  an  acquittal,  unless  the  judgment-entry  is  amended  nunc 
pro  tunc,  curing  the  defect.     Ih.  312. 

XII.     Pleas  and  Defenses. 

73.  A  crime  can  not  he  split  up  into  tivo  or  more  distinct  offenses. — A  sin- 

gle crime  can  not  be  split  up,  or  subdivided  into  two  or  more  in- 
dictable offenses ;  and  hence,  if  the  State,  through  its  authorized 
officers,  elects  to  prosecute  a  crime  in  one  of  its  phases  or  aspects, 
it  can  not  afterwards  prosecute  for  the  same  criminal  act  under 
color  of  another  name.     Moore  v.  State,  307. 

74.  Plea  of  former  conviction;  icJien  good. — To  an  indictment  for  an  as- 

sault with  an  intent  to  murder,  a  plea  of  former  conviction  of  an 
assault  and  battery  with  a  stick  in  the  county  court,  based  on  the 
same  criminal  act,  is  good,  although  the  offense  charged  in  the  in- 
dictment is  a  felony,  and  the  offense  for  which  there  was  a  former 
conviction  is  merely  a  misdemeanor.     Ih.  307. 

75.  Same;   trhen  vitiated  for  fraud. — If,  however,  the  former  conviction 

was  procured  by  the  fraud,  connivance  or  collusion  of  the  defend- 
ant, this  would  vitiate  the  conviction,  and  it  would  not  be  a  bar  to 
the  indictment.     Ih.  307, 

76.  Same;  plea  need  not  negative  fraud. — The  defendant  is  not  required 

to  negative  in  his  plea  the  existence  of  such  fraud,  connivance  or 
collusion ;  but,  if  it.exists,  the  Statue  must  set  it  up  by  replication  to 
the  plea.     Ih.  307. 

77.  Sections  4629-30  of  the  Code;  when  provisions  not  appUcahle. — The 

provisions  of  sections  4629-30  of  the  Code  of  1876  have  no  appli- 
cation in  this  case,  as  they  only  authorize  the  abatement  of  a  pros- 
ecution for  a  misdemeanor,  pending  in  the  circuit  court,  on  sworn 
plea  of  the  defendant,  averring  that  the  county  court  had  acquired 
prior  jurisdiction,  without  his  "agency,  request,  participation,  or 
authority,"  and  that  the  prosecution  is  still  pending  in  the  county 
court,  and  on  i)roper  proof  supporting  the  plea.     Ih.  307. 

78.  Plea  of  former  acquittal  or  conviction;  sufficiency  of. — The  test  of  the 

sufficiency  of  a  plea  of  former  conviction  or  former  acquittal  is, 
whether  the  facts  averred  in  the  second  indictment,  if  found  to  be 
true,  would  have  warranted  a  conviction  upon  the  first.  The  two 
offenses  must  be  the  same,  identical  in  law  and  in  fact,  or  an  ac- 
quittal or  conviction  of  the  one  is  not  a  bar  to  a  prosecution  for  the 
other.     Gordon  v.  State,  315. 

79.  Same. — However  closely  connected  in  point  of  fact  the  offenses  niay 

be,  if,  in  contemplation  of  law,  they  are  distinct  and  different  of- 
fenses, there  is  no  ])rotection  against  a  prosecution  for  both,  ex- 
cept in  cases  in  which  the  State  elects  to  prosecute  for  them  as  but 
one  offense.     Ih.  315. 

80.  Same;    when  former  conviction    or   acquittal    of  larceny  no  bar  to 

an  indictment  for  burglary. — Where  an  indictment  for  burglary 
charges  that  the  breaking  and  entry  were  done  vnth  an  intent  to  steal, 
a  former  conviction  or  acquittal  of  the  larceny  which ,  it  is  averred,  he 
intended  to  commit,  when  he  committed  the  burglary,  will  not  con- 
stitute a  bar  to  the  indictment  for  the  burglary  ;  for  upon  the  for- 
mer trial  he  could  not  have  been  convicted  of  the  offense  now 
charged,  nor  would  the  evidence  which  would  support  a  conviction 
on  the  present  indictment  have  availed  for  a  conviction  on  the  first. 
Ih.  315. 

81.  As  to  pleas  of  Self-defense,  and  Insanity,  see  sub-title.  Homicide, 

supra. 
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XIII.     Profane  Swearing. 

82.  Public  profane  swearing  indictable  at  common  law. — Public  profane 

swearing,  when  it  takes  such  form,  and  is  uttered  under  such  cir- 
cumstances as  to  constitute  a  public  nuisance,  is  an  indictable 
offense  under  the  common  law ;  but  the  single  utterance  of  a  pro- 
fane word  is  not  jM'r  se  indictable,  at  least  when  not  spoken  in  a 
loud  voice,  or  with  repetitions.     Goree  v.  State,  7. 

83.  Same. — It  is  not  necessary  to  make  out  the  offense  of  public  profane 

swearing,  that  the  language  used  should  be  heard  by  a  large  por- 
tion of  the  community ;  but  it  is  sufficient,  if  three  or  four  per- 
sons were  present  and  heard  the  words  uttered     lb.  7. 

84.  Same;  .sufficiency  of  indictment. — Public  profane  swearing  being  a 

common  law  offense,  and  no  form  of  indictment  being  prescribed 
by  the  Code,  the  indictment  must  aver  every  material  constituent  of 
the  offense,  time  and  venue  alone  being  excepted.     lb.  7. 

85.  Same;  when  indictment  insufficient. — An  indictment  for  such  offense 

which  fails  to  charge  that  the  profane  words  were  uttered  in  the 
presence  or  hearing  of  any  one,  but  merely  that  they  were  publicly 
uttered,  is  insufficient.  "  According  to  the  best  approved  prece- 
dents, the  language  is  usually  charged  as  having  been  uttered  in 
the  presence  and  hearing  of  divers  persons,  citizens  or  subjects,  as 
the  case  may  be."    lb.  7. 

XIV.    Prohibition. 

86.  Local  statute  prohibiting  sale  of  intoxicating  licjuors;  when  sale  not 

violative  of. — A  sale  to  be  in  violation  of  a  local  statute,  making  it 
unlawful  to  sell,  etc.,  spirtituous,  vinous,  or  malt  liquors,  with- 
in a  designated  locality,  must  be  made  in  that  locality ;  and  hence, 
a  sale,  passing  the  title,  made  in  a  different  locality,  where  the  liq- 
uor is  set  apart  and  delivered  to  an  express  company,  to  be  by  it 
transported  into  the  territory  covered  by  the  statute,  and  there  de- 
livered to  the  buyer,  is  not  within  the  words  or  spirit  of  the  stat- 
ute, although  the  liquor  is  sent  "C.  O.  D.,"  by  instructions  of  the 
buyer,  and  he  pays  the  price  therefor  on  delivery.  Pilgreen  v. 
State,  368. 

XV.     Statement  by  Defendant. 

87.  Its  nature. — The  statement  of  facts  which  a  defendant  in  a  criminal 

case  is  authorized  to  make  in  his  own  behalf,  under  the  act  ap- 
proved December  2,  1882  (Pamph.  Acts,  1882-3,  p  4),  being  in  the 
nature  of  evidence,  and  submitted  to  the  jury  in  that  character,  it 
is  subject  to  the  ordinary  intrinsic  tests  of  credibility  governing 
the  sworn  testimony  of  witnesses ;  and  hence,  the  jury,  in  determ- 
ining its  weight,  may  consider  the  character  of  the  defendant,  if 
legitimately  in  evidence,  his  demeanor  on  the  stand,  his  intelli- 
gence, the  accuracy  of  his  memory,  the  inherent  probability  of  his 
statement,  its  consistency  with  itself  and  the  other  circumstances 
of  the  case,  or  the  lack  of  these  elements  of  veracity,  together  with 
other  considerations  liable  to  affect  the  credibility  of  the  statement, 
or  afford  any  reasonable  presumption  of  its  probability  or  improb- 
ability.    Blackburn  v.  State  319.    ' 

88.  What  weight  entitled  to. — While  the  jury  can  not  arbitrarily  or  ca- 

priciously discard  the  statement,  any  more  than  they  can  technical 
evidence,  it  is  entitled  only  to  such  weight,  in  influencing  their  ver- 
dict, as  they  may,  in  good  conscience  and  justice,  see  fit  to  give  it; 
and  it  is  clearly  not  necessary  that  the  statement  should  be  cor- 
roborated by  other  independent  testimony,  in  order  to  authorize 
the  jury  to  believe  it.     lb.  319. 

89.  Wlien  charge  upon  weight  of,  erroneous. — A  charge  requested  by  a 
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defendant  in  a  criminal  case,  embodying  an  instruction  to  the  jury, 
that  his  statement  "is  to  be  given  no  less  credence  on  account  of 
its  not  being  made  under  oath,"  being  an  improper  infringement 
upon  the  province  of  the  jury,  was,  for  that  reason,  properly  re- 
fused,    lb.  319^. 

90.  Act  allowing  defendants  in  criminal  cases  to  make  statements  construed. 

By  the  act  of  December  2,  1882  (Pamph.  Acts,  1882-3,  p.  4),  au- 
thorizing defendants  in  criminal  cases  to  make  statements  in  their 
own  behalf,  the  legislature  did  not  intend  to  allow  them  to  become 
witnesses,  or  their  statements  to  become  evidence.  Chappell  v. 
State,  322. 

91.  How  should  he  considered  by  jury. — The  jury  can  not,  however, 

wantonly  and  capriciously  disregard  a  statement  made  by  a  de- 
fendant under  the  statute  in  their  deliberations ;  but  they  must  con- 
sider it  in  connection  with  the  evidence  in  the  cause,  and  give  to  it 
sucli  weight,  and  only  such  weight,  as  its  own  inherent  force,  or 
corroborating  proofs  authorize.     lb.  322. 

92.  Defendants  can  not  be  examined  or  cross-examined. — Defendants  in 

criminal  cases  can  not  be  examined  by  their  counsel  or  cross-ex- 
amined by  the  State,  when  they  make  their  statements  under  the 
statute.     lb.  322. 

93.  Defendants  can  not  be  impeached. — While  the  statements  may  be 

subjected  to  all  the  tests  for  ascertaining  truth,  which  spring  out 
of  the  proof  in  the  cause,  such  as  the  consistency  or  probability 
vel  non  of  the  statements,  the  defendants'  manner  in  making  the 
statements,  and  the  interest  they  must  feel  in  the  result,  the  de- 
fendants can  not  be  impeached,  as  witnesses  may  be,  by  proof  of 
bad  character,  by  cross-examination,  or  by  any  other  proof  of  ex- 
trinsic facts,  introduced  for  such  purpose.  (Somerville,  J.,  not 
expressing  an  opinion  as  to  the  right  to  impeach  defendants  by 
proof  of  bad  character.)    lb.  322. 

94.  Its  nature. — While  the  statement  made  by  a  defendant  in  a  crimi- 

nal case  is  not  technically  evidence,  in  the  broadest  acceptation  of 
the  word,  it  is  certainly  "in  the  nature  of  evidence,"  is  made  to 
tlie  jury  for  their  consideration,  and  is  to  be  weighed  by  them,  in 
connection  with  all  the  evidence,  in  detei'mining  the  issue  of  guilt 
or  innocence.     Beasley  v.  State,  328. 

95.  May  be  commented  on  by  counsel. — It  is  error  for  the  primary  court  to 

refuse  to  permit  the  defendant's  counsel,  in  addressing  the  jury, 
to  comment  on  such  statement.     lb.  328.  t 

96.  Defendant  not  subject  to  cross-examination. — When  a  defendant  in  a 

criminal  case  makes  a  "statement"  under  the  statute,  he  is  not 
subject  to  cross-examination  by  the  State ;  and  it  is  a  reversible 
error  for  the  primary  court  to  allow  such  cross-examination  against 
his  objection.     Whizenant  v.  State,  383. 

97.  Can  not  state  motive  or  belief. — An  uncommunicated  belief,  motive, 

or  intention  can  not  be  stated  by  a  defendant  in  a  criminal  case  in 
the  statement  which  he  is  allowed  to  make  under  the  statute. 
Burke  v.  State,  377;  Whizenant  v.  State,  883. 

XVI.    Trading  in  Farm  Products  between  Sunset  and  Sunrise. 

98.  Statute  construed. — Under  the  statute  prohibiting  the  selling,  buy- 

ing, etc.,  of  the  agricultural  products  therein  designated  after  the 
hour  of  sunset  and  before  the  hour  of  sunrise  of  the  next  succeed- 
ing day  (Code,  §  4369),  the  want  of  the  knowledge  or  consent  of 
the  owner  of  the  products  so  prohibited  to  be  bought,  sold,  etc.,  is 
not  an  element  of  tlie  offense ;  and  hence,  his  knowledge  of  the 
act,  or  consent  thereto,  when  done  by  another,  is  no  defense  to  a 
prosecution  under  the  statute.  Gilliam  v.  State,  10. 
42 
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See  sub-title,  Indictments. 
Agency,  12. 

XVII.     Trial  and  Incidents. 

99.  When  record  must  show  presence  of  defendant  in  capital  case. — On 
appeal  in  a  capital  case,  the  failure  ol  the  record  to  show  affirma- 
tively, that  the  defendant  was  personally  present  in  court  wlien 
the  day  for  his  trial  was  fixed,  and  the  order  made  for  summoning 
a  special  venire,  is  a  reversible  error.     Sylvester  v.  State,  17. 

100.  When  defendant's  presence  vnll  not  be  presumed,  or  error  waived. 

In  such  case  this  court  will  not  presume  from  the  mere  silence  of 
the  record,  that  the  defendant  was  present  when  the  day  for  his 
trial  was  fixed,  and  the  order  made  for  summoning  a  special 
venire;  nor  will  it  be  held  that  the  error  was  waived  by  his  pro- 
ceeding to  trial  without  objection.     lb.  17. 

See  sub-title,  Jury  and  Jurors,  supra. 

XVIII.     Verdict  and  Judgment. 

101.  Whe7i  judgment  in  criminal  case  luill  not  support  an  aptpeal. — Where, 

on  the  trial  of  a  misdemeanor,  the  judgment-entry  recites  a  verdict 
of  guilty  and  the  amount  of  the  fine  assessed  against  the  defendant 
by  the  jury,  but  fails  to  show  that  the  court  pronounced  judgment 
on  the  verdict,  an  appeal  will  not  lie  to  this  court,  although  the 
entry  contains  a  judgment  confessed  by  the  defendant  and  his 
sureties  for  the  fine  and  costs.     Ayers  v.  State,  11. 

102.  Hard  labor  for  costs;  vhen  sentence  sufficient. — Where  the  record 

does  not  show  that  the  bill  of  costs  includes  any  costs,  for  the  pay- 
ment of  which  the  defendant  can  not  be  legally  imprisoned,  a 
judgment  of  conviction,  specifying  the  exact  duration  of  the  addi- 
tional hard  labor  imposed  for  costs,  is  sufficient.     Croom  v.  State,  14. 

103.  Indictment  for  murder;  verdict  not  specifying  degree  of  homicide,  in- 

sufficient.— Under  an  indictment  for  murder,  a  general  verdict  of 
guilty,  which  does  not  find  the  degree  of  the  homicide,  will  not 
support  a  judgment  of  conviction.     Storey  v.  State,  S29. 

104.  Sentence   to   hard  labor  or   imprisonment   on  conviction  for  misde- 

meanor; hov  avoided  by  defendant  on  taking  appeal. — The  statute 
(Code,  §§  4454-5),  expressly  provides  that  if  the  fine  and  costs  are 
not  paid,  or  a  judgment  confessed  with  sureties,  the  alternative 
sentence  to  hard  labor  or  to  imprisonment  must  be  pronounced ; 
and  if  the  defendant,  in  such  case,  has  reserved  questions  for  the 
consideration  of  this  court,  he  may  prevent  the  imposition  of  the 
alternative  sentence  by  a  confession  of  judgment  with  proper  sure- 
ties; for  if  the  judgment  of  conviction  is  reversed,  the  judgment 
by  confession,  haA'ing  no  foundation  to  rest  on,  falls  with  it. 
Burke  v.  State,  377. 

105.  Confession  of  judgment  for  fine  and  costs  in  case  of  misdemeanor;  a 

civil  liability. — A  confession  of  judgment  by  sureties  for  a  de- 
fendant in  a  prosecution  for  a  misdemeanor  is  a  civil  proceeding 
in  the  name  of  the  State  for  the  use  of  the  county  in  which  the 
crime  was  committed  and  prosecuted,  and  imports  a  civil  liability 
— a  mere  promise  to  pay  money,  evidenced  by  the  judgment  thus 
confessed.     The  State  for  use,  etc.  v.  Allen,  543. 

CULLMAN  COUNTY. 

1.  County  court  of  Cullman  county;  irhat  jurisdiction  and  potvers  con- 
ferred by  act  establishing. — The  act  entitled  "An  act  to  establish  an 
inferior  court  for  Cullman  county,"  approved  March  1st,  1881 
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(Pamph.  Acts,  1880-81,  p.  211),  providing  tliat  "said  court  shall 
have  original  jurisdiction,  concurrent  with  the  circuit  court,  of  all 
misdemeanors  committed  in  Cullman  county,"  but  not  prescribing 
the  modes  of  procedure  by  which  such  criminal  jurisdiction  shall 
be  exercised,  nor  conferring  on  the  court  the  power  to  organize 
grand  juries,  nor  authorizing  the  transfer  to  it  for  trial  of  indict- 
ments pending  in  the  circuit  court,  must  be  construed  so  as  to  carry 
with  the  express  grant  of  jurisdiction  thereby  conferred,  by  neces- 
sary implication,  the  use  of  all  process  and  modes  of  procedure, 
authorized  by  law,  and  applicable  to  county  courts  under  the  gen- 
eral statutes,  in  the  exercise  of  similar  jurisdiction  by  them.  Ex 
parte  Alabama,  in  re  Mtrlet,  371. 

DAMAGES. 

See  Auditor,  8.  '  ' 

Contracts,  8-10. 
Trespass. 

DEEDS. 

1.  Delivery  of  deed ;  what  evidence  sufficient  to  establish. — It  may  be  re- 

garded as  settled  in  this  State,  that  when  a  paper  purporting  to  be 
a  deed  is  shown  to  have  been  signed  by  the  grantor,  to  have  been 
acknowledged  and  duly  certified  by  a  proper  officer,  and  recorded 
in  time  in  the  office  of  the  judge  of  probate  of  the  county  in  which 
the  lands  lie,  and  there  is  no  other  evidence  to  weaken  the  force 
of  these  facts,  this  is  sufficient  proof  of  complete  execution  by  de- 
livery, although  there  is  no  direct  proof  of  that  fact.  Alexander  v. 
Alexander,  295. 

2.  Same;  tvliether  2)re sumption  of  delivery  overturned,  quiere. — But  where 

the  testimony  also  shows  that  when  the  deed  was  acknowledged 
and  certified,  the  grantor  took  possession  of  it,  and  sent  it  to  the 
registration  office,  with  directions  that,  when  recorded,  it  should 
be  returned  to  him,  which  was  done, — quiere  whether  this  would 
not  overturn  the  prima  facie  presumption  of  delivery  which  would 
otherwise  arise  from  its  acknowledgment  and  record,  and  whether 
this,  unexplained  by  other  testimony,  would  not  show  that  there 
was,  in  fact,  no  delivery.     lb.  295. 

3.  Same;  how  ascertained  when  testimony  indeterminate  or  ambiguous. 

The  question  of  the  delivery  vel  non  of  a  deed,  when  the  testimony 
is  indeterminate  or  ambiguous,  is,  and  must  be  a  question  of  inten- 
tion with  which  the  ambiguous  or  disputable  act  or  acts  were  done 
or  performed.     lb.  295. 

4.  Same ;  how  declaration  of  grantor  in  reference  to,  should  be  consid- 

ered.— Declarations  and  admissions  of  a  grantor  touching  the  deliv- 
ery of  a  deed,  on  a  question  of  delivery  vel  non,  should  be  cau- 
tiously weighed,  because  of  their  liability  to  be  misunderstood,  the 
facility  of  fabricating  them,  and  the  difficulty  of  disproving  them. 
lb.  295. 

5.  Proof  of  handwriting  of  subscribing  vntness  to  deed;  when  inadmissi- 

ble.— For  the  purpose  of  proving  the  execution  of  a  deed,  evidence 
of  the  handwriting  of  a  subscribing  witness  is  inadmissible,  when 
it  is  shown  that  the  witness  is  "within  the  State.  To  authorize  such 
evidence,  it  is  necessary  to  show  that  the  subscribing  witness  is 
dead,  is  out  of  the  State,  or  is,  for  some  reason,  incompetent  to  tes- 
tify.    Allred  v.  Elliott,  224. 

6.  Execution  of  deed;  j:>roof  of. — Where  the  grantor  in  a  deed  which 

had  been  lost,  the  execution  and  contents  of  which  were  sought 
to  be  proved,  testified  that  he  executed  the  deed  in  the  presence 
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of  two  subscribing  witnesses,  naming  them,  one  of  whom  was  a 
Avoman,  the  testimony  of  a  witness,  who  had  been  named  by  the 
grantor  as  the  other  subscribing  witness,  that  a  woman  who  was 
absent  from  the  State  signed  the  deed  as  a  witness,  is  competent, 
although  it  is  shown  that  the  witness  testifying  could  neither  write 
nor  read  writing.  His  inability  to  write  or  read  writing  might 
impair  the  weight  of  his  testimony,  but  it  would  not  render  the 
testimony  illegal.     lb.  224. 

7.  Deed  to  land;  execution  of. — A  deed  to  land,  executed  by  a  person 

who  writes  or  signs  his  name,  is  valid,  if  it  is  attested  by  one  wit- 
ness who  is  able  to  write,  and  does  write  his  name.    lb.  224. 

8.  Consideration  of  deed  in  contest  bettveen  grantee  and  creditors  of 

grantor;  rule  as  to  admissibility  of  parol  evidence. — The  rule  that 
the  consideration  clause  of  a  deed  can  not  be  varied  by  parol  evi- 
dence in  a'  contest  between  the  grantee  and  the  creditors  of  the 
grantor,  merely  prohibits  parol  proof  of  a  consideration  of  a  dif- 
ferent kind  from  that  expressed  in  the  deed — as  proof  of  a  valuable 
consideration  when  a  good  consideration  is  expressed,  or  proof  of 
a  good  consideration  when  a  valuable  consideration  is  expressed ; 
it  does  not  restrict  the  grantee  to  proof  of  the  precise  consideration 
recited  in  the  deed,  but  he  may  show  any  consideration  of  the 
same  kind.     Pique,  Manier  &  Hall  v.  Arendale,  91. 

9.  Same. — It  is  competent  for  a  grantee  in  a  deed  which  recites  a 

moneyed  consideration,  in  a  contest  between  him  and  a  judgment 
creditor  of  the  grantor,  to  show  in  support  of  the  deed,  that  the 
true  consideration  was  partly  the  payment  of  a  debt  or  legal  lia- 
bility due  from,  or  resting  upon  the  grantor,  and  partly  a  promise 
on  the  part  of  the  grantee  to  pay  the  grantor  a  specific  sum  of 
money.     lb.  91. 

10.  Same;  when  not  regarded  with  suspicion. — The  fact  that  the  true 

consideration  of  a  deed  was  the  payment  of  a  debt  or  legal  liability 
due  from  or  resting  upon  the  grantor,  and  the  grantee's  promise  to 
pay  the  grantor  a  stated  sum  of  money,  while  the  recited  consid- 
eration was  money  paid,  does  not  of  itself  constitute  a  badge  of 
fraud,  or  cause  the  transaction  to  be  regarded  with  suspicion  in  a 
contest  between  the  grantee  and  a  judgment  creditor  of  the  grantor. 
76.  91. 

11.  IMien  deed  to  land  not  void  on  its  face  for  uncertainty. — A  sheriff's 

deed  to  a  lot  of  land  in  a  city  which  was  sold  under  execution,  and 
W'hich  is  described  in  the  deed  as  "part  of  lot  seventeen,  fronting 
on  Gallatin  street  fifty  feet,  extending  eastwardly  seventy-three 
feet,  as  the  property  of  said  Isaac  Jamison,"  is  not,  on  its  face, 
void  for  uncertainty,  as  it  might  be  shown  by  extrinsic  proof  that 
the  entire  front  of  the  lot  on  Gallatin  street  was  only  fifty  feet;  or 
that  Jamison,  at  the  time  of  the  execution  of  the  deed,  owned  a 
defined  paut  of  the  lot  fronting  on  said  street,  measuring  fifty  feet, 
and  known  "  as  the  property  of  said  Isaac  Jamison." — Bernstein 
V.  Humes,  260. 

12.  When  deed  void  for  uncertainty. — But  when  such  deed  is  considered 

in  connection  with  extrinsic  proof,  showing  that  lot  seventeen 
fronts  on  Gallatin  street  about  one  hundred  and  forty-seven  feet, 
all  of  which  had  been  conveyed  to  Jamison  except  about  twenty- 
five  feet,  none  of  which  is  shown  to  have  been  disposed  of  by 
Jamison  at  the  date  of  the  execution  of  the  deed ;  and  it  is  not 
shown  that  the  fifty  feet  front  had  ever  been  separated  from  the 
residue,  or  that  there  was  any  identification  of  any  fifty  feet  front 
known  "as  the  property  of  said  Isaac  Jamison,"  the  property  is 
not  sufficiently  identified,  and  the  deed  is  void  for  uncertainty. 
lb.  260. 

13.  Identification  of  land  in  deed  by  extrinsic  proof. — When  identifica- 
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tion  of  land  in  a  deed  is  sought  to  be  established  by  extrinsic 
proof,  it  must  be  shown  by  proof  of  facts — facts  still  existing,  or 
which  are  shown  to  have  once  existed.  Opinion  or  conjecture  as 
to  the  land  intended  to  be  conveyed  will  nojt  do.     lb.  260. 

14.  Sale  of  lands  by  personal  representative;  lohen  title  of  the  heirs  or 

devisees  not  divested. — Under  a  sale  of  lands  by  a  personal  repre- 
sentative, made  in  pursuance  of  a  decree  of  the  probate  court,  the 
title  of  the  heirs  or  devisees  is  not  divested,  until  a  conveyance  is 
executed  by  the  order  of  the  court ;  and  hence,  a  conveyance  of 
the  lands,  executed  by  the  personal  representative  without  such 
order,  is  wholly  inoperative  in  a  court  of  law.  Landford  v.  Dunk- 
lin  et  al.,' Adm''rs,  594- 

15.  Construction  of  deed;  what  not  a  condition  precedent. — C,  having 

executed  a  mortgage  to  S.  on  a  tract  of  land  owned  by  him,  after- 
wards executed  a  deed  conveying  the  lands  to  his  children,  reciting 
a  valuable  consideration,  and  containing  covenants  of  warranty, 
in  which  was  this  clause  :  "  Now,  this  conveyance  is  made  to  the 
parties  of  the  second  part,  and  to  their  heirs  and  assigns,  absolute 
and  in  fee  simple,  with  and  on  the  following  conditions,  and  with 
the  knowledge  and  understanding  of  them  as  follows:"  Then, 
after  a  statement  of  the  execution  and  existence  of  the  mortgage 
to  S.  and  of  the  note  secured  thereby,  the  deed  proceeds:  "  Now, 
on  payment  of  said  note  and  full  satisfaction  of  this  indebtedness, 
made  by  either  the  party  of  the  second  part,  then  this  conveyance 
shall  be  absolute  in  fee  simple,  and  in  full  force  and  effect.  Until 
said  note  is  fullj^  satisfied,  the  land  conveyed  to  S.  for  the  purpose 
of  securing  the  payment  of  the  same,  is  and  shall  remain  subject 
to  the  conditions  and  purposes  mentioned  in  the  conveyance." 
The  deed  further  provides  that  "  upon  the  payment  of  said  note 
by  the  party  of  the  first  part,  or  by  the  parties  of  the  second  part, 
all  the  right,  title  and  interest  in  and  to  the  above  described  land 
shall  vest  in  the  parties  of  the  second  part."     Held, 

(a)  That  the  term  conditions,  as  used  in  the  deed,  can  not  be  construed 
in  its  technical,  legal  sense,  but  in  its  generic  sense,  to  denote  the 
predicament  or  status  of  the  title. 

(6)  That  the  payment  of  the  mortgage  debt  to  S.  was  not  made  a  con- 
dition precedent  to  the  vesting  of  title  in  the  grantees ;  but  the 
effect  of  the  deed  was  to  convey  the  lands  to  the  grantees,  subject 
to  the  incumbrance  created  by  the  mortgage.  Dunlap,  Adm'r 
V.  Mobley,  Adm'r,  102. 

See  Adverse  Possession. 

Chancery,  4,  37-40. 

Fraudulent  Conveyances.  » 

Infant. 

DISCONTINUANCE. 

1.  Wlien  erroneous  order  of  removal  of  a  prosecution  pending  in  a  State 
court  to  Federal  court  does  not  operate  a,  discontinuance. — Where  a 
State  court,  on  the  application  of  a  defendant  in  a  criminal  case 
pending  therein,  founded  on  Section  641  of  of  the  U.  S.  Eev.  Stat., 
erroneously  entered  an  order  removing  the  cause  to  the  Federal 
court,  and  aflerwards  that  court  declined  to  take  jurisdiction  and 
remanded  tlie  cause  to  the  State  court,  the  failure  of  the  latter 
court  to  proceed  in  the  prosecution,  or  to  enter  continuances  or 
other  orders  in  the  cause,  while  it  was  awaiting  disposition  in  the 
Federal  court,  and  until  that  court  made  the  order  of  remandment, 
does  not  work  a  discontinuance.     Ex  parte  The  State,  363. 
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See  Dower,  1. 
DOWER. 

1.  When  not  barred  b'y  divorce. — Under  the  statutory  provisions  of  this 

State,  a  divorce  from  the  bonds  of  matrimony,  obtained  by  the  hus- 
band on  the  ground  of  voluntary  abandonment,  does  not  bar  the 
surviving  widow  of  her  right  of  dower.  Williams,  Adm'rx  v.  Hale, 
83. 

2.  Statutory  separate  estate  to  be  computed  in  estimating. — The  statute 

requiring  that,  in  the  computation  of  the  widow's  dower  and  dis- 
tributive share  in  the  deceased  husband's  estate,  the  value  of  her 
separate  estate  shall  be  deducted  (Code,  1876,  §  2715-16),  refers  to 
an  estate  created  by  the  constitution  and  statutes,  and  not  to  an 
equitable  estate,  an  estate  which  is  made  separate  by  terms  of  its 
creation.     Harris  v.  Harris,  536. 

3.  Same;  investment  of  moneys,  the  wife's  statutory  separate  estate ,  by  the 

husband. — The  husband,  in  investing  money,  the  statutory  sepa- 
rate estate  of  the  wife,  may  elect,  the  claims  of  creditors  who  had 
previously  supplied  the  family  with  necessaries  not  being  involved, 
whether  the  investment  shall  be  made  in  the  name  of  the  wife, 
continuing  the  character  of  the  estate,  or  whether  the  investment 
shall  be  made  in  the  name  of  himself,  or  of  a  stranger,  as  her 
trustee,  to  hold  for  her  sole  and  separate  use  ;  and  when  such  in- 
vestment is  made  in  the  latter  way,  the  value  of  the  property  there- 
by purchased,  and  held  by  her  at  the  time  of  the  husband's  death, 
can  not  be  computed  in  ascertaining  her  dower  interest  and  dis- 
tributive share  in  his  estate.     lb.  536. 

4.  Same;  transfer  of  policy  of  life  insurance  by  the  husband  to  the  tvife; 

character  of  estate  thereby  created. — A  transfer  by  the  husband  to 
the  wife  of  a  policy  of  insurance  on  his  life,  payable  to  him,  as  a 
gift,  creates  in  the  wife  an  equitable  separate  estate;  and,  she 
having  collected  the  insurance  money  after  his  death,  the  amount 
thereof  can  not  be  computed,  in  estimating  her  dower  interest  and 
distributive  share  in  his  estate.  (This  case  distinguished  from 
Williams  v.  Williams,  64  Ala.  405.)     lb.  536. 

See  Fraudulent  Conveyances. 

EJECTMENT. 

1.  When  outstanding  title  in  a  stranger  a  defense. — A  party  in  possession 

of  land,  claiming  un5er  a  purchaser  at  a  sale  made  by  a  trans- 
feree of  a  mortgage  under  a  power  contained  therein,  can  success- 
fully defend  an  action  of  ejectment  brought  by  the  mortgagor  lor 
the  recovery  of  the  land,  although  the  transfer  of  the  mortgage  and 
the  sale  under  the  power  were  so  irregular  as  to  convey  only  the 
mortgage  interest,  and  not  the  legal  title.  In  such  case,  the  de- 
fendant is  not  a  naked  trespasser,  but  holds  possession  under 
claim,  if  not  color  of  right ;  and  so  holding,  it  is  enough  to  defeat 
the  plaintifTs  action  for  him  to  show  an  outstanding  title  in  a 
stranger.     Snedecor  v.  Freeman,  140- 

2.  Charge  of  court;  presumption  of  title  to  land. — In  an  action  of  eject- 

ment a  charge  instructing  the  jury,  that  "prior  possession  for 
several  years,  accompanied  with  the  erection  of  valuable  improve- 
ments and  other  acts  of  ownership,  raises  a  presumption  of  title," 
asserts  a  correct  legal  principle;  and  if  its  tendency  is  to  mislead, 
this  calls  for  an  explanatory  charge,  and  is  no  ground  for  reversal. 
Allredv.  Elliot,  £24. 

3.  When  right  of  possession  in  mortgagor  subject  to  sale  under  execution; 

title  of  purchaser. — Where  a  deed  of  trust  conveying  lands,  exe- 
cuted .to  secure  a  series  of  bonds  having  several  j'ears  to  run, 
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after  reserving  the  possession  and  enjoyment  of  tlie  premises 
in  the  grantor,  provided  that  before  the  trustee  could  enter 
and  take  possession,  there  sliould  be  a  delay  of  sixty  days  af- 
ter default,  a  demand  of  payment  and  a  request  from  the  holder  of 
the  bonds ;  and  afterwards  default  was  made,  but  the  trustee  did 
not  take  the  steps  necessary  to  entitle  him  to  enter  and  take  pos- 
session,— held,  that  the  right  of  possession  and  enjoyment  in  the 
grantor  was  a  valuable  interest,  a  legal  estate,  which  was  subject 
to  levy  and  sale  under  execution,  and  the  purchaser  of  that  in- 
terest acquired  such  an  estate  as  would  support  ejectment.  Bern- 
stein V.  Humes,  260. 

4.  When  deed  of  trust  not  an  outstanding  title  in  a  stranger. — In  such 

case  the  deed  of  trust  is  not  such  an  outstanding  title  in  a  stranger 
as  will  defeat  a  recovery  in  ejectment  by  a  plaintiff  claiming  under 
the  purchaser  at  execution  of  sale.     Ih.  260. 

5.  Right  of  personal  representative  to  bring  ejectment. — The  effect  of  our 

system,  subjecting  lands  descended  or  devised  to  administration, 
rendering  them  liable  to  the  payment  of  the  decedent's  debts,  and 
conferring  upon  the  personal  representative  power  to  rent  them, 
and  to  intercept  the  descent,  or  defeat  the  devise,  by  sale  under 
the  order  of  the  probate  court,  is,  that  the  personal  representative 
is  entitled  to  maintain  any  action  at  law  for  their  recovery  that 
the  heir  or  devisee  can  maintain ;  the  right  of  the  heir  or  devisee 
yielding  to  the  right  of  the  personal  representative  when  he  elects 
to  assert  it.      Landford  v.  Dunklin,  et  al.,  Adm'rs,  594. 

6.  When  administrator  de  bonis  nan  may  maintain  ejectment. — Where 

lands  were  sold  by  an  administrator  in  chief  under  a  valid  order  of 
the  probate  court,  and  the  purchase-money  was  afterwards  paid, 
but  no  report  of  its  j^ayment  was  made,  and  no  order  was  entered 
directing  a  conveyance  to  the  purchaser,  the  administrator  exe- 
cutine  a  deed  without  such  order,  the  legal  title  to  the  lands  did 
not  thereby  pass  to  the  purchaser,  and  an  administrator  de  bonis 
non  can  maintain  ejectment  against  the  purchaser  for  the  recovery 
thereof.     lb.  594. 

EQUITY. 

See  Chancery. 

ERROR  AND  APPEAL. 

1.  Finding  of  facts  by  county  court  of  Hale;  effect  of  on  appeal. — When 

a  criminal  case  is  tried  in  the  count  j'  court  of  Hale  county,  without 
the  intervention  of  a  jury,  under  the  statute,  this  court  will  not  re- 
vise the  findings  of  fa(;t  by  the  judge  trying  the  case,  and  reverse 
the  judgment  of  that  court  thereon,  unless  it  is  plainly  erroneous. 
Gilliam  V.  State,  10. 

2.  Trial  of  issues  of  fact  by  the  court;  special  finding,  when  open  for  re- 

vieiv  in  appellate  court. — Where,  by  agreement  of  parties,  a  jury  is 
waived  in  a  civil  case,  and  the  issues  of  fact  are  tried  and  deter- 
mined by  the  court  under  the  statute  (Code,  §§  3029-31),  and,  at 
the  request  of  one  of  the  parties,  the  court  makes  a  special  finding, 
the  sufficiency  of  such  finding  is  open  for  review  on  appeal  to  this 
court.     Betancourt  v.  Eberlin,  Adm'r,  461. 

3.  Rule  as  to  review  of  chancellor's  findings  on  facts. — The  rule  estab- 

lished in  this  court  in  reviewing  the  findings  of  the  court  of  chan- 
.    eery  on  facts,  is  to  affirm,  unless  clearly  convinced  of  error;  but  if 
so  convinced,  to  reverse.     Eureka  Company  v.  Edviards,  248. 

4.  When  findings  of  judge  of  probate  will  not  be  disturbed. — Where,  in 

a  proceeding  before  the  judge  of  probate  for  authority  to  erect  a 
mill-dam,  after  the  inquest  of  the  jury  had  been  I'eturned  to  the 
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judge  of  probate,  he  heard  other  evidence  introduced  by  both  the 
applicant  and  contestant  before  making  an  order  for  the  erection  of 
the  dam,  this  court  will  not,  on  appeal,  revise  and  reverse  the  con- 
clusions and  findings  of  the  judge,  unless  they  are  manifestly  im- 
supported  by  the  evidence.     Folmar  v.  Folmar,  136. 

5.  Effect  of  findings  of  primary  court  on  questions  of  fact  when  presented 
for  revision  on  appeal. — Where  the  primary  court  is  charged  with 
the  duty  of  ascertaining  and  determining  matters  of  fact  dependent 
upon  the  viva  voce  examination  of  witnesses,  without  the  aid  of  a 
jury,  this  court  will,  on  appeal,  attach  to  its  findings  the  force  and 
effect  of  the  verdict  of  a  jury,  which  can  not  be  disturbed,  unless 
it  is  plainly  erroneous — opposed  to  all  the  evidence ;  but  this  rule 
is  not  applied  to  the  decision  of  a  chancellor,  based  upon  evidence 
wholly  in  writing,  which,  in  the  same  form,  and  under  the  same 
circumstances,  is  presented  to  this  court.  Mc  Williams  v.  Phillips, 
SO. 

■6.  Presumption  in  favor  of  judgment  or  decree  of  primary  court. 
Whether  a  judgment  or  decree  is  assailed,  on  appeal,  for  error  of 
law,  or  error  of  fact,  a  presumption  of  correctness  prevails  until  it 
is  removed  by  the  party  complaining  of  error;  and  to  justify  its 
reversal,  this  court  must  see,  and  see  clearly,  that  it  is  wrong — 
that  error  of  law  or  of  fact  infects  it.     lb.  80. 

7.  Presumptions  on  appeal  in  favor  of  rulings  of  primary  court. — The 

rule  is,  that  this  court  can  not  presume  an\i;hing,  not  shown  by 
the  record,  as  a  ground  for  reversing  the  ruling  of  the  primary 
court;  and  when  an  affirmative  charge  is  given,  which  would  be 
correct  on  any  state  of  facts,  it  will  be  presumed  that  there  was 
testimony  which  autiiorized  the  charge,  tmless  the  record  affirma- 
tively shows  the  contrary.     Alexander  v.  Alexander,  £9.5. 

8.  Same. — On  appeal  this  court  will  presume  every  thing  in  favor  of 

the  correct  ruling  of  the  primary  court,  which  the  record  does  not 
affirmatively  show  to  be  otherwise.  Moses,  Blum  &  Weil  v.  Dun- 
ham, Buckley  &  Co.  173. 

9.  When  proper  pleadings  presumed  on  appeal  to  have  been  filed. — After 

the  parties,  without  objection  for  the  want  of  appropriate  pleadings, 
have  proceeded  to  a  trial  upon  the  merits  in  the  primary  court, 
this  court  will  presume,  on  appeal,  that  the  proper  pleadings  were 
filed  or  waived.     Curtis  v.  Daughdrill,  590. 

10.  Rule  on  appeal,  where  bill  is  dismissed. — If  the  chancellor  disriiisses 

complainant's  bill,  either  assigning  no  reason,  or  placing  the  de- 
cree on  a  ground  which  is  untenable,  then  the  rule  of  this  court,  on 
appeal,  is,  to  inquire  whether  the  bill  contains  equity.  If  it  be 
substantially  wanting  in  equity,  the  decree  will  be  affirmed,  be- 
cause it  is  right,  though  based  qn  a  wrong  reason  or  ground  ;  but 
if  the  bill  contains  defects  which  are  amendable,  and  which  were 
not  pointed  out  by  the  ruling  of  the  lower  court,  this  court  will  re- 
verse and  remand,  noting  the  defect,  that  the  complainant  may 
have  the  opportunity  to  amend.     Ryall  v.  Prince,  66. 

11.  When  ruling  of  lover  court  presumed  to  be  correct  on  appeal. — Where 

the  record  shows  in  a  criminal  case,  that  an  unusual  number  of 
witnesses  were  summoned,  but  fails  to  show  for  what  purpose,  or 
at  whose  instance,  this  court  can  not  judicially  know  what  or  how 
many  controversies  of  fact  were  raised  on  the  "trial,  and  hence,  can 
not  know  that  witnesses  were  summoned  in  excess  of  what  the 
statute  requires.  In  such  case,  in  the  absence  of  a  showing  to 
the  contrary,  this  court  will  indulge  the  presumption  that  the  offi- 
cers of  the  law  did  their  duty,  and  that  the  lower  court  rightly 
overruled  defendant's  motion  to  re-tax  the  costs.  Murphy  v.  State, 
15. 

12.  When  demurrer  waived. — When  a  demurrer  to  the  complaint  does 
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not  appear  from  the  record  to  have  been  called  to  the  attention  of 
the  lower  court,  or  any  action  whatever  taken  thereon,  it  will  be 
presumed,  on  appeal,  to  have  been  waived.     McNeil  v.  State,  71. 

13.  Judgment  by  consent  a  release  of  errors. — A  judgment  by  consent  op- 

erates a  release  of  errors,  and  the  consent  upon  which  it  is  founded 
can  not  afterwards  be  withdrawn  and  the  judgment  reversed  at  the 
instance  of  the  defendants.     lb.  71. 

14.  Appeal  from  decretal  order  on  demurrer  to  bill;  what  transcript  should 

contain. — On  an  appeal  from  an  interlocutory  decree  on  demurrer 
to  a  bill  in  equity,  the  transcript  should  only  contain  the  bill  and 
its  exhibits,  the  process  and  service  thereof,  the  demurrer,  the  de- 
cretal order  thereon,  the  papers  pertaining  to  the  appeal,  and  the 
register's  proper  certificates.  Merchants  &  Planters  Line  v.  Waga- 
ner,  581. 

15.  When  judgment  in  criminal  case  will  not  support  an  appeal. — Where, 

on  the  trial  of  a  misdemeanor,  the  judgment-entry  recites  a  verdict 
of  guilty  and  the  amount  of  the  fine  assessed  against  the  defend- 
ant by  the  jury,  but  fails  to  show  that  the  court  pronounced  judg- 
ment on  the  verdict,  an  appeal  will  not  lie  to  this  court,  although 
the  entry  contains  a  judgment  confessed  by  the  defendant  and  his 
sureties  for  the  fine  and  costs.     Ayers  v.  State,  11. 

16.  Refusal  of  primary  court  to  charge  as  requested;  when-may  be  revised. 

The  refusal  of  the  primary  court  to  charge  as  requested  can  and 
will  be  revised,  on  proper  exceptions,  if  it  is  shown  by  the  bill  of 
exceptions  that  the  instructions  were  not  abstract,  or  that  they  were 
not  addressed  to  the  sufficiency  of  the  evidence  ;  and  this  can  be 
shown  without  a  recital  of  all  the  evidence  which  may  have  been 
introduced  on  the  trial.     Ex  parte  Huckabee,  427 . 

ESTATES  OF  DECEDENTS. 
See  Dower. 

Executors  and  Administrators. 

ESTOPPEL. 

1.  When  ward  not  estopped  from  pursuing  funds  invested  by  the  guard- 

ian, by  proceedings  on  final  settlement  of  the  guardianship. — Where 
a  guardian,  having  purchased  a  lot  of  land,  partly  for  cash,  and 
partly  on  a  credit,  used  his  ward's  funds  in  making  the  cash  pay- 
ment, taking  the  title  in  his  own  name,  and  securing  the  unpaid 
purchase-money  by  mortgage  on  the  lot,  which  was  afterwards 
foreclosed  under  a  power  of  sale  contained  therein,  and  purchased 
by  one  charged  with  notice  of  the  trust  character  of  the  funds  used 
in  making  the  cash  payment,  the  fact  that  the  guaudian  on  final 
settlement  of  his  guardianship  did  not  receive  a  credit  for  the  funds 
80  used,  but  a  decree  was  rendered  therefor  against  him  and  his 
sureties,  which  had  not  been  satisfied,  does  not  estop  the  ward 
from  pursuing  the  funds  into  the  lot  in  which  they  were  invested, 
and  from  subjecting  the  lot  to  sale  for  the  payment  thereof.  Rob- 
inson V.  Febworth,  240. 

2.  Same;  estoppel  a  reasonable  doctrine. — "Estoppel  in  such  cases  is  a 

reasonable  doctrine,  and  simply  means  that  you  shall  not  take  the 
fruits  of  an  illegal  transaction,  and  afterwards  set  the  transaction 
aside  as  illegal — in  other  words,  that  you  shall  not  be  heard  to 
claim  both  under  and  against  the  same  title."    lb.  2^0. 

See  Judgments  and  Decrees. 
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I.     Admissibility  and  Relevancy. 

1.  Relevancy  of  evidence;  general  rule  as  to. — The  general  rule  in  regard 

to  the  relevancy  of  evidence  is,  that  no  fact  or  circumstance  ought 
to  be  received,  which  has  not  a  direct  tendency  to  the  proof  or 
disproof  of  the  matters  in  issue ;  and  hence,  facts  and  circumstances 
which,  when  proved,  are  incapable  of  affording  any  reasonable 
presumption  or  inference  touching  the  issues,  ought  to  be  excluded. 
If,  however,  it  is  apj)arent  that  the  fact  or  circumstance  has  a  ten- 
»  dency  to  elucidate  the  issue,  however  weak  and  inconclusive  it 
may  be  of  itself,  evidence  of  it  ought  to  be  receive(J,and  its  weight 
or  sufficiency  submitted  to  the  jury  under  proper  instructions  from 
the  court.     Seals  v.  Edmundson,  509. 

2.  As  to  admissibility  of  attach  uient  in  action  of  trespass  founded  on 

the  levy  against  the  officer  making  the  levy,  see  Agee  v.  Mayer 
Bros.,  88;  Bice  &  Wilson  v.  Watts,  593. 
3.  Section  3036  of  the  Code  of  1876  applicable  to  suits  in  equity. — Sec- 
tion 3036  of  the  Code  of  1876,  providing  that  all  written  instru- 
ments, the  foundation  of  tlie  suit,  purporting  to  be  signed  by  the 
defendant,  etc.,  must  be  received  iu  evidence,  without  proof  of  the 
execution,  unless  the  execution  thereof  is  denied  by  plea  verified 
by  affidavit,  manifestly  applies  as  well  to  courts  of  equity  as  to 
courts  of  law.     Hooper,  Adm'r,  r.  Strahan,  75. 

4.  Admissibility  of  evidence. — A  statement  by  a  witness  on  the  trial  of 

an  action  of  trespass  de  bonis  asportatis,  that  the  plaintiff  consented 
to  the  taking  ol  the  property  by  the  defendant,  is  the  assertion  of 
a  fact,  and  not  of  a  mere  opinion,  and  is,  therefore,  admissible  evi- 
dence. The  nature  of  such  consent  may  be  shown  on  cross-exam- 
ination.    Street  r.  Sinclair,  110. 

5.  Same. — It  is  always  competent  for  a  witness  to  give  any  pertinent 

reason  for  the  accuracy  of  liis  recollection  of  a  fact  to  which  he  has 
testified ;  and  hence,  he  m-ay  state  that  he  had  consulted  counsel 
in  reference  to  the  matter  of  dispute ;  but  it  is  not  permissible  in 
such  case  for  him  to  state  what  advice  his  counsel  gave  him.  lb. 
110. 

6.  Same. — In  a  proceeding  under  the  statute  for  authority  to  construct 

a  mill-dam,  a  (juestion  propounded  to  a  witness,  calling  for  the 
purpose  for  which  he  examined  the  place  where  the  dam  was  to 
be  erected,  and  his  answer  thereto,  that  he  examined  it  in  refer- 
ence to  health,  are  permissible.     Fohnar  r.  Fohnar,  136. 

7.  Question  calling  for  mental  status  of  party,  illegal. — Where  the  prin- 

cipal is  examined  as  a  witness  in  his  own  behalf,  in  a  suit  brought 
against  him  for  a  trespass  committed  by  his  agent,  a  question  pro- 
pounded to  him,  by  which  he  is  asked  whether,  on  being  first  in- 
formed of  the  trespass,  "he  approved  or  disapproved  of  it,"  would 
be  irrelevant,  if  propounded  with  the  view  of  eliciting  a  mere  men- 
tal approval,  unaccompanied  by  acts  or  words ;  and  being  ambigu- 
ous, and  it  not  affirmatively  appearing  whether  the  answer  would 
have  been  legal  or  illegal  evidence,  the  primary  court  did  not  err 
in  disallowing  the  question.     Burns  v.  Campbell,  271. 

8.  Trespass  by  mortgagor  against  mortgagee;  what  admissible. — In  an 

action  of  trespass  by  the  mortgagor  against  the  mortgagee  and  his 
agent  for  a  seizure,  under  a  power  of  sale  in  the  mortgage,  of  mort- 
gaged chattels,  the  written  notice  of  the  sale,  and  the  sale  itself  of 
the  chattels  bj'  the  agent,  are  admissible  in  evidence,  being  merely 
cumulative  evidence  of  the  intention  of  the  agent  in  taking  the 
goods,  and,  as  such,  a  part  of  the  res  gestie  of  the  alleged  trespass, 
shedding  light  on  the  dominion  over  the  goods  previously  asserted. 
lb.  271. 

9.  When  letter  by  agent  is  admissible  in  action  of  trespass  against  prin- 
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cipal  and  agent. — In  an  action  of  trespass  against  principal  and 
agent,  for  the  seizure  by  the  agent  of  plaintiff's  goods,  a  letter 
written  by  the  agent  two  days  before  the  seizure,  directed  to  the 
plaintiff,  and  received  by  him  in  due  course  of  mail,  and  endorse- 
ments made  on  the  envelope  by  the  agent,  evincing  an  unfriendly 
feeling  towards  the  plaintiff,  are  relevant  and  competent,  on  proof 
of  handwriting,  as  tending  to  show  malice  or  an  evil  motive  on  the 
part  of  the  agent,  which  may  have  entered  into,  or  given  color  to 
the  transaction.     Ih.  211. 

10.  Cross-examination  of  witness ;  tvhen  hostility  to  a  party  admissible. 

As  affecting  credibility,  it  is  permissible,  on  cross-examination,  to 
inquire  of  a  witness  touching  his  relations  to  the  parties,  or  to  the 
subject-matter  of  controversy,  or  as  to  the  feelings  of  sympathy,  or 
partiality,  or  hostility  which  he  may  entertain,  or  may  have  ex- 
pressed towanls  the  [)arty  introducing  him,  or  against  the  party 
against  whom  he  is  introduced  ;  and  also  to  show  the  degree  or  ex- 
tent of  such  feelings.     Yarbrough  v.  State,  376. 

11.  Same;  when  expression  of  hostility  admissible. — Hence,  it  is  error  for 

the  primary  court  to  refuse  to  allow  the  defendant  in  a  criminal 
case  to  ask,  on  cross-examination,  a  witness  examined  by  the  State, 
who  had  testified  that  his  feelings  towards  the  defendant  were  un- 
kind, whether  he  had  not  said,  a  short  time  prior  to  the  trial,  to 
one  of  defendant's  counsel,  that  he  w'ould  give  $1,000  to  send  the 
defendant  to  the  penitentiary.     lb.  376. 

12.  Inspection  of  public  documents  in  Auditor's  office  ;  when  right  to  not 

forfeited. — The  inspection  of  public  documents  can  not  be  denied 
merely  on  the  ground  that  the  party  applying  for  it  has  been  guilty 
of  some  past  impropriety  of  conduct  as  to  matters  to  which  some 
documents  may  refer,  nor  because  it  is  apprehended  that  the  in- 
formation obtained  will  be  employed  in  litigation  with  the  State; 
and  hence,  in  an  action  by  an  attorney,  founded  on  the  Auditor's 
refusal  to  allow  him  to  inspect  the  accounts  of  tax  collectors  whom 
he  represented,  as  entered  on  books  in  the  Auditor's  office,  the 
fact  that  the  attornej'had  previously  availed  himself  of  his  knowl- 
edge of  the  contents  of  the  books  in  the  office,  however  derived, 
to  interfere  with  negotiations  the  Auditor  was  conducting  with 
others,  can  not  deprive  his  clients,  or  him  as  their  representative, 
of  the  right  to  examine  into  their  accounts.  Watson  v.  Brewer, 
299. 

13.  Same;  when  reason  for  refusal  to  allow  inspection,  admissible  to  nega- 

tive malice. — Although  such  fact  may  not  have  been  relevant  as  es- 
tablishing a  justification  of  the  refusal,  yet,  the  complaint  averring 
that  the  refusal  was  malicious  and  with  the  intent  to  injure  the 
plaintiff,  it  was  admissible  for  the  purpose  of  rebutting  or  negativ- 
ing malice,  it  having  a  fair  and  reasonable  tendency  to  show  that 
the  defendant  acted  from  a  good  motive  and  in  good  faith.     lb.  299. 

14.  When  information  on  which  a  party  acts  admissible  in  evidence. — In 

such  case,  information  of  the  attorney's  interference  with  the  Au- 
ditor's negotiations  for  settlements  with  others  than  the  attorney's 
'  clients,  although  derived  from  correspondence  or  verbal  communi- 
cation with  such  other  parties,  is  competent  evidence  for  the  Au- 
ditor ;  as  the  specific  fact  to  be  shown  was  not  the  truth  of  the  in- 
formation, but  the  fact  of  its  communication  to  the  Auditor,  and 
that  he  acted  upon  it  in  denying  the  attorney  access  to  the  books 
of  his  office.     lb.  299. 

15.  Admissibility  of  evidence. — Where,  in  an  action  of   ejectment,  the 

defendant  relied  on  adverse  possession  by  himself  and  his  father, 
under  whom  he  claimed,  as  a  defense,  a  letter  written  by  his  father 
to  the  plaintiff  during  the  time  covered  by  the  claim  of  adverse 
possession,  recognizing  in  the  plaintiff  an  interest  in  or  control 
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over  a  lot  of  land,  which  the  other  evidence  in  the  cause  pointed 
to  as  the  lot  sued  for,  although  not  described  or  otherwise  indi- 
cated in  the  letter,  is  competent  evidence  for  the  plaintiff,  as  tend- 
ing to  show  that  the  possession  relied  on  was  not  adV[erse.  Savery 
V.  Moore,  236. 
16.  Same. — Where,  in  such  case,  a  witness  in  his  deposition,  after  testi- 
fying that  during  the  time  covered  by  the  claim  of  adverse  posses- 
sion, he  occupied  a  house  on  the  lot  in  controversy,  which  he  had 
rented  from  the  defendant's  father,  further  stated  that  he  heard 
defendant's  father  say  that  the  lot  was  the  property  of  some  person, 
whose  name  he  did  not  remember,  and  that  he,  defendant's  father, 
had  authority  to  build  the  house,  and  then  appropriate  half  of  the 
rents  to  his  own  use  for  the  trouble  of  building  and  renting ;  and 
in  a  subsequent  part  of  his  testimony  he  used  this  language :  "I 
think  the  name  of  the  party  to  whom  he  [defendant's  father]  said 
the  lot  belonged  was  Alfred  Moore,"  when  the  plaintiff's  name  is 
Frederick  B.  Moore, — held,  that  the  testimony  was  competent  evi- 
dence, as  tending  to  rebut  the  alleged  continuity  of  adverse  posses- 
sion on  the  part  of  defendant ;  and  that  the  fact  that  the  witness 
improperly  designated  the  alleged  owner  of  the  lot  as  Alfred 
Moore,  went  only  to  the  identity  of  the  party  named,  which  was  a 
question  of  fact  for  the  jury,  there  being  other  evidence,  from 
which  the  jury  might  justly  infer  a  mere  mistake  of  name  or  re- 
collection in  the  matter.  lb.  236. 
'  17.  Same. — As  evidence  tending  to  show  such  identity,  the  testimony 
of  another  witness  is  competent,  which  is  to  the  effect  that  he  had 
resided  in  the  town  in  which  the  lot  was  situated  a  number  of 
years,  and  knew  of  only  one  family  by  the  name  of  Moore,  who 
had  ever  resided  in  said  town ;  that  in  this  family  there  were  sev- 
eral boys,  one  of  whom  was  the  plaintiff,  and  that  no  member  of 
the  family  was  named  Alfred.     Ih.  236. 

18.  As  to  admissibility  and  relevancy  of  evidence  in  criminal  cases,  see 

Criminal  Law. 

See  Agency,  4,  8-10. 
Deed,  6,  7. 
Mechanics'  Lien. 
Warehousemen. 

II.     Admissions  and  Declarations. 

19.  Declarations  of  debtor  in  contest  between  creditor  and   purchaser ; 

when  inadmissible. — It  is  a  well  settled  principle  of  evidence,  that, 
in  a  contest  between  an  attaching. or  execution  creditor  and  a  pur- 
chaser from  the  debtor,  who  has  paid  value,  without  notice,  actual 
or  constructive,  of  a  fraudulent  intent  on  the  part  of  the  seller, 
the  admissions  and  declarations  or  the  debtor,  made  anterior  to 
the  sale  under  which  title  is  asserted,  are  not  admissible  in  evi- 
dence against  the  purchaser  to  show  a  fraudulent  intent  oi).  the 
part  of  the  debtor  in  making  the  sale.  Moses,  Blum  &  Weil  v.  Dun- 
ham, Buckley  &  Co.,  173. 

20.  Declarations  by  debtor  in  contest  between  attaching  and  execution  cred- 

itors; when  admissible. — But  in  a  contest  between  an  attaching 
creditor  and  a  creditor  who  has  obtained  a  judgment  by  confession, 
over  a  fund  realized  from  a  sale  of  merchandise,  on  which  the  at- 
tachment and  an  execution  issued  on  the  confessed  judgment  had 
been  levied,  acts  and  declarations  of  the  debtor  in  relation  to  his 
property,  the  debt  due  the  attaching  creditor,  and  his  plans  and 
purposes  in  reference  to  its  payment,  done  and  made  before  the 
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judgment  was  confessed,  are  admissible  in  evidence  for  the  attach- 
ing creditor  on  an  issue  of  fraud  vel  non,  made  up  between  the 
contesting  parties,  in  the  absence  of  all  evidence  tending  to  show 
when  the  claim  of  the  judgment  creditor  accrued.     Ih.  173. 

21.  Declarations  by  grantor  in  deed,  made  after  its  execution;  when  inad- 

missible.— Declarations  by  a  grantor  in  a  deed  to  land,  conveying- 
an  absolute  title  in  fee  simple,  made  after  the  deed  was  executed, 
as  to  what  his  intentions  were  in  its  execution,  are  inadmissible  to 
establish  a  trust  in  favor  of  third  parties,  inconsistent  with  the 
terms  of  the  deed,  or  to  otherwise  vary,  affect  or  impair  the  rights 
of  the  grantee  under  it.     Eureka  Co.  v.  Edwards,  348. 

22.  Trespass  de  bonis  asportatis;  declarations  by  principal  to  agent,  ver- 

bal acts  and  competent. — The  declarations  of  the  principal,  when 
first  informed  of  the  seizure  of  the  goods  by  his  agent,  ordering 
them  to  be  returned  to  the  plaintiff,  and  his  message  to  his  acting 
agent,  instructing  him  to  have  nothing  more  to  do  with  the  goods, 
are  in  the  nature  of  verbal  acts,  tending  to  show  a  repudiation  of 
the  agent's  act,  and  are  competent  evidence  for  the  principal  in  a 
suit  against  him  and  the  agent  for  trespass  growing  out  of  such 
seizure.     Burns  v.  Campbell,  211. 

23.  Credits  endorsed  on  note  must  be  proved. — Where  the  fact  of  a  par- 

tial payment  is  disputed,  an  indorsement  on  a  promissory  note,  pur- 
porting to  be  of  a  partial  payment  made  at  a  time  when  the  bar  of 
the  statute  of  limitations  was  not  complete,  is  not  evidence  that 
the  payment  was  made  at  the  time  specified.  Curtis  v.  Daugh- 
drill,  590. 

24.  Account  stated;  presumption  of  correctness. — If  an  account  is  rendered 

to  a  debtor,  and  he  admits  its  correctness,  or  retaining  it,  he 
makes  no  objection  thereto  within  a  reasonable  time,  he  will  be 
bound  by  it  as  an  account  stated,  his  silence,  in  the  latter  event, 
being  an  implied  admission  of  its  correctness ;  and  if  he  only  ob- 
jects to  one  item,  this  is  an  admission  of  the  correctness  of  the 
other  items  of  the  account.     Burns  v.  Campbell,  271. 

25.  As  to  the  admissibility  of  confessions,  declarations  and  tlireats  in 

in  criminal  cases,  see  Criminal  Law,  2-8,  13-lG,  18. 

III.     Burden  of  Proof  ;  Weight  and  Sufficiency. 

26.  Burden  of  proof. — When  the  burden  of  proving  a  particular  fact  is 

cast  upon  a  party,  if  he  fails  to  give  evidence  of  it,  or  if  the  evi- 
dence in  reference  thereto  is  equally  balanced,  or  does  not  generate 
a  rational  belief  of  the  existence  of  the  fact,  leaving  the  mind  in  a 
state  of  doubt  and  uncertainty,  he  must  fail  for  want  of  proof. 
Mc  Williams  v.  Phillips,  80. 

27.  Payment;  burden  of  proof . — Where  one  claims  that  a  debt,  the  prior 

existence  of  which  is  admitted  or  proved,  has  been  paid  by  the 
substitution  of  another  security,  whether  it  be  of  higher  or  of  the 
same  dignity  as  the  debt,  he  assumes  the  burden  of  proving  that 
the  substituted  security  was  taken  and  accepted  in  extinguishment 
of  the  debt.    Ih.  80. 

28.  Evidence;  provinces  of  the  court  and  jury. — While  it  is  the  province 

of  the  jury  to  determine  the  weight  and  sufficiency  of  evidence, 
after  it  has  been  introduced,  it  is  always  a  question  for  the  court  to 
decide,  whether  there  be  any  evidence  on  a  particular  point  in  a 
cause ;  and  it  is  error  for  the  court  to  submit  that  question  to  the 
jury.     Hames,  Adm'r  v.  Brownlee,  182. 

29.  Deed  assailed  for  fraud ;  burden  of  proof  on  grantee. — When  a  con- 

veyance is  assailed  by  creditors  of  the  grantor  on  the  ground  of 
fraud,  the  burden  of  proof  is  on  the  grantee  to  establish  the  exist- 
ence, the  amount,  and  the  validity  of  the  recited  consideration.. 
Gordon,  Rankin  &  Co.  v.  Tweedy,  202. 
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30.  As  to  burden  of  proof  on  plea  of  insanity  in  criminal  cases,  see  Crim- 

inal Law,  52a. 

See  Common  Carrier,  6,  7. 
Deeds,  1-3,  6. 
Warehousemen. 

IV.     Opinions  and  Belief. 

31.  What  not  opinion. — A  statement  by  a  witness  on  the  trial  of  an  ac- 

tion de  bonis  asportatis,  that  the  plaintiff  consented  to  the  taking  of 
the  property  by  the  defendant,  is  the  assertion  of  a  fact,  and  not  of 
a  mere  opinion,  and  is,  therefore,  admissible  evidence.  The  na- 
ture of  such  consent  may  be  shown  on  cross-examination.  Street 
V.  Sinclair,  110. 

32.  When  witness  can  not  testify  to  his  belief. — In  an  action  against  the 

Auditor  by  an  attorney,  to  recover  damages  alleged  to  have  been 
suffered  by  the  attorney  on  account  of  the  Auditor's  refusal  to  al- 
low him  to  inspect  the  records  in  the  latter's  office,  in  which  were 
kept  the  accounts  between  the  State  and  certain  tax  collectors  rep- 
resented by  the  attorney,  it  is  not  permissible  for  either  the  defend- 
ant or  his  clerk  to  testify  to  the  belief  either  may  have  had  as  to 
plaintiff's  employment,  or  as  to  his  authority  to  represent  the  tax 
collectors.  If  such  belief  were  a  material  fact  in  the  case,  it  is  an 
inference  to  be  drawn  by  the  jury  from  the  circumstances  which 
may  be  in  evidence.     Breiver  v.  Watson,  299. 

33.  Motive  or  belief ;  how  proved. — It  is  for  the  jury  to  infer  motive,  be- 

lief, or  intention,  when  a  material  issue,  from  the  facts  and  cir- 
cumstances in  the  case ;  they  can  neither  be  testified  to  by  wit- 
nesses, nor  made  a  part  of  a  defendant's  statement.  Whizenant  v. 
State,  383. 

34.  Witness^  belief  or  conclusion ;   ivhen  inadmissible. — On  the  trial  of 

a  defendant  indicted  for  the  larceny  of  two  oxen,  the  evidence  con- 
necting the  defendant  with  the  larceny  tending  to  show  a  sale  by 
him  of  two  oxen  in  witness'  presence,  and  the  question  being  one 
of  identity,  it  is  not  permissible  for  the  witness  to  prove  a  previous 
unsworn  description  which  another,  when  in  search  of  the  stolen 
oxen,  had  given  him,  and  his  belief  or  conclusion  that  the  descrip- 
tion given  him  corresponded  with  his  recollection  of  the  oxen  which 
the  defendant  sold  in  his  presence.     lb.  383. 

35.  Opinion  of  witness  as  to  combustibility  of  cotton  ;  ivhen  admissible. 

A  witness,  who  is  conversant  with,  and  has  had  peculiar  opportu- 
nities of  observing,  cotton,  its  nature  and  quality,  and  its  liability 
to  catch  fire  and  burn,  may  express  his  opinion,  in  a  case  in  which 
such  opinion  is  relevant  to  the  issues,  that  if  a  blazing  missile,  or 
a  burning  coal  is  applied  to  cotton;  the  cotton  would  thereby  be 
fired  immediately,  and  would  burn  with  such  rapidity  that  its  ex- 
tinguishment would  be  improbable,  if  not  impossible.  Seals  v. 
Edmondson,  509. 

V.     Parol  and  Written. 

36.  When  terms  of  mortgage  can  not  be  varied  by  parol. — In  a  suit  in 

equity  for  the  foreclosure  of  a  mortgage  on  land,  it  is  not  compe- 
tent for  the  mortgagor  to  prove  by  parol  evidence  that  he  intended 
to  convey  an  interest  in  the  land  different  from  that  specified  in  the 
mortgage.     Cowley  v.  Shelby,  Trustee,  122. 

37.  Parol  evidence  of  contents  of  written  instrument ;  when  inadmissible. 

When  a  relevant  fact  consists  of  the  substance  of  a  document  or 
record,  the  Avriting  must  be  produced  as  the  best  evidence  of  its 
own  terms ;  and  until  its  absence  is  satisfactorily  explained,  the 
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fact  can  not  be  proved  by  parol.     Hames,  Adm'r,  v.  Brownlee,  132, 

38.  Consideration  of  deed  assailed  for  fraud  ;  adtnissihility  of  parol  evi- 

dence.— When  a  deed  to  land,  reciting  a  valuable  consideration,  is 
assailed  for  fraud  by  creditors  of  the  grantor,  it  may  be  sustained 
by  parol  proof  of  a  valuable  consideration  different  from  that  ex- 
pressed or  recited,  provided  it  is  of  the  same  general  character, 
and  not  inconsistent  with  it ;  as  the  promissory  notes  of  a  third 
party,  instead  of  money ;  or  stock  in  a  railroad  corporation  other 
than  that  recited  in  the  deed.  Gordon,  Rankin  &  Co.  v.  Tweedy, 
202. 

39.  Same. — The  rule  that  the  consideration  clause  of  a  deed  can  not.be 

varied  by  parol  evidence  in  a  contest  between  the  grantee  and  the 
creditors  of  the  grantor,  merely  prohibits  parol  proof  of  a  consid- 
eration of  a  diflferent  kind  from  that  expressed  in  the  deed — as  proof 
of  a  valuable  consideration  when  a  good  consideration  is  expressed  ; 
it  does  not  restrict  the  grantee  to  proof  of  the  precise  consideration 
recited  in  the  deed,  but  he  may  show  any  consideration  of  the 
same  kind.     Pique,  Manier  &  Hall  v.  Arendale,  91. 

40.  Same. — Hence,  it  is  competent  for  a  grantee  in  a  deed  which  recites 

a  moneyed  consideration,  in  a  contest  between  him  and  a  judg- 
ment creditor  of  the  grantor,  to  show,  in  support  of  the  deed,  that 
the  true  consideration  was  partly  the  payment  of  a  debt  or  legal 
liability  due  from  him,  or  resting  upon  the  grantoj;,  and  partly  a 
promise  on  the  part  of  the  grantee  to  pay  the  grantor  a  sjoecific 
sum  of  money.     Ih.  91. 

41.  As  to  identification  of  lands  conveyed  by  general  description  in  deed, 

see  Bernstein  v.  Humes,  260;  Driggers  v.  Cassady,  529. 

VI.     Primary  and  Secondary. 

42.  Secondary  evidence  of  contents  of  policy  of  insurance;  recollection  can 

not  he  refreshed  by  policy  previously  issued. — Plaintiff  declared  on  a 
verbal  agreement  to  insure  merchandise  and  household  goods 
against  loss  by  fire,  and  also  on  policy  filled  up  and  signed  in  pur- 
suance of  the  verbal  agreement,  but  after  the  loss  and  in  ignorance 
of  it,  which  was  put  by  the  defendant's  agent  in  his  safe,  in  which 
he  had  kept  policies  issued  by  defendant  to  the  plaintiff  for  pre- 
vious years,  covering  merchandise  in  the  same  storehouse.  On 
the  day  after  the  fire  plaintiff  informed  defendant's  agent,  at  his 
office,  that  the  proj^erty  insured  had  been  destroyed  by  fire,  when 
he  was  shown  tlie  policy  which  had  been  filled  up  and  signed,  and 
plaintiff  then  read  it  and  handed  it  back  to  the  agent,  and  never 
afterwards  saw  it.  On  the  trial,  the  defendant  having  failed  to 
produce  the  policy  on  notice,  the  plaintiff  was  examined  in  his 
own  behalf  as  to  its  contents,  and  was  allowed  by  the  court,  against 
defendant's  objection,  to  look  at  one  of  the  policies  previously  is- 
sued, and  to  testify  that  it  corresponded  with  the  one  not  produced, 
and  in  that  way  to  prove  the  contents  thereof.  Held,  that  the 
court  erred  in  allowing  plaintiff  to  thus  refresh  his  recollection,  and 
in  allowing  him  thus  to  prove  the  contents  of  the  policj\  Home 
Ins.  Co.  V.  Adler,  516. 

43.  When  party  on  whom  notice  to  produce  paper  writing  can  not  offer 

parol  evidence  of  its  contents  contradictory,  to  that  offered  by  opposite 
.  party. — In  such  case,  the  defendant  having  failed  to  produce  on  the 
trial  the  policy  so  signed  and  filled  up,  and  to  account  for  its  ab- 
sence, and  the  plaintiff  having  testified  to  its  contents,  the  defend- 
ant can  not  be  allowed  to  offer  parol  proof  thereof  different  from 
that  stated  by  the  plaintiff,  either  for  the  purpose  of  showing  what 
the  true  terms  and  provisions  of  the  policy  were,  or  for  the  purpose 
of  contradicting  the  plaintiff.     lb.  516. 

44.  Transfer  of  stock  in  a  private  corporation;  when  can  not  be  proved  by 


672  INDEX. 

EVIDENCE— Confintted. 

parol. — When  a  transfer  of  stock  in  a  corporation  is  shown  to  have- 
been  entered  on  the  books  of  the  corporation,  it  can  not  be  proved 
by  parol  or  secondary  evidence,  unless  a  proper  predicate  is  first 
laid  therefor.     Gordon,  Rankin  Co.  v.  Tweedy,  302. 

VII.     Records.  ' 

45.  Justice  of  the  peace;  judgment  of  conviction  in  criminal  case  before; 
how  proved;  section  3634  of  the  Code  construed. — A  justice's  court 
not  being  a  court  of  record,  a  certified  transcript  of  a  judgment 
rendered  tlierein  is  not  legal  evidence,  unless  so  made  by  statute ;  • 
and  the  statute  (^  3634  of  the  Code)  making  a  certified  statement 
of  a  justice's  judgment  presumptive  evidence  of  the  fact,  having  no 
reference  to  judgments  of  conviction  in  criminal  cases,  but  being 
limited  in  its  operation  to  judgments  in  civil  suits,  a  justice's  trans- 
cript of  a  judgment  of  conviction  in  a  criminal  case  before  him  is 
not  admissible  in  evidence.  Such  judgment  can  only  be  proved  by 
the  production  of  the  original  papers  and  docket,  sustained  by  corri- 
petent  evidence  of  identity,  or  by  sworn  copies  compared  by  a  com- 
petent witness.    Burns  v.  Campbell,  271. 

EXECUTION. 

See  Ejectment,  3. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Estate  of  decedent;  u-hen  released  from  claim. — Where  an  attorney, 

employed  by  an  administrator  to  represent  him  on  final  settlement 
of  his  administration,  gave  to  his  client  a  receipt  acknowledging 
payment  of  his  fee  for  services  rendered,  although  in  fact  the  fee 
was  not  paid ;  and  on  such  receipt  as  a  voucher  the  administrator 
was  allowed  a  credit  on  his  settlement  for  the  amount  thereof,  it 
must  be  conclusively  presumed  that  the  attorney  thereby  consent- 
ed to  look  to  the  administrator  alone  for  payment,  and  to  discharge 
the  estate  and  trust  fund  from  all  claim  he  ever  had  therefor.  Tay- 
lor, Guardian  v.  McCall,  Adm'r,  52. 

2.  Settlement  of  administrator' s  accounts;  what  not  a  proper  credit.     In 

such  case,  the  attorney  can  not,  by  the  voluntary,  unsolicited  act 
of  the  administrator  de  bonis  non,  obtain  payment  of  his  claim  out 
of  a  balance  which  the  estate  owes  to  the  administrator  in  chief, 
as  ascertained  by  decree  on  his  final  settlement ;  and  if  the  ad- 
ministrator de  bonis  non  pay  the  claim,  he  can  not  be  allowed  credit 
therefor  on  the  settlement  of  his  administration.     lb.  52. 

3.  When  administrator  not  entitled    to    credit  for  moneys   expended. 

Where  the  decedent  conveyed  lands  to  his  children,  subject  to  a 
mortgage  which  he  had  previously  executed  thereon,  an  adminis- 
trator is  not  entitled  to  a  credit  on  settlement  of  his  accounts,  after 
a  declaration  of  insolvency,  for  moneys  paid  by  him  on  the  mort- 
gage debt.     Dunlap,  Adm'r  v.  Mobley,  Adm'r,  102. 

4.  When  witness  is  incompetent.     On  the  settlement  of  the  accounts  of 

an  administrator  in  chief,  after  a  declaration  of  insolvency,  with 
the  administrator  de  bonis  non,  a  creditor  of  the  estate,  being  in- 
terested in  the  trust  fund  represented  by  the  administrator  de  bonis 
non,  though  not  a  party  to  the  record,  is  not  a  competent  witness 
for  the  latter  to  prove  a  transaction  with  the  deceased,  which  would 
tend  to  increase  the  liability  of  the  administrator  in  cliief.    lb.  102. 

5.  Debt  contracted  by  executor;  when  imposes  only  a.  personal  liability. 

Under  the  provisions  of  a  will  directing  the  testator's  estate  to  be 
kept  together  and  managed  by  the  executor  until  the  youngest  child 
should  attain  the  age  of  twenty -one  years,  and  authorizing  the  ex- 
ecutor to  transact  any  business  pertaining  to  the  interests  of  the 
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estate  without  the  orders  of  any  court,  the  executor  has  no  au- 
thority to  contract,  on  the  credit  of  the  estate,  for  the  services  of  a 
party  to  take  charge  of,  and  superintend  the  cultivation  of  lands 
belonging  to  the  estate;  and  such  a  contract,  made  in  1861,  only 
imposed  a  personal  liability  on  the  executor.  Vann  v.  Vann,  ExW, 
154. 

6.  When  administrator  chargeal^le  with  damages  resulting  from  unreason- 

able delay  in  making  settlement. — When  an  administrator,  without 
sufficient  excuse,  delays  final  settlement  and  distribution  for  an 
unreasonable  time,  he  is  chargeable  with  damages  resulting  there- 
from to  legatees  or  distributees,  although  he  may  have  safely  kept 
the  money  of  the  estate  unproductive  and  unemployed,  and  al- 
though he  may  make  the  statutory,  exculpatory  oath.  Clark, 
Adm'r  v.  Hughes,  163. 

7.  Same;  measure  of  damages. — In  such  case,  the  statutory  rate  of  in- 

terest is  the  measure  of  damages.     lb.  163. 

8.  Same;  from  what  date  interest  should  be  calculated. — When  the  stat- 

utory oath  is  taken  by  an  administrator,  and  it  is  not  successfully 
controverted,  interest  should  not  be  computed  from  the  day  the 
assets  are  reduced  to  money  and  thus  made  ready  for  distribution, 
but  a  reasonable  time  should  be  allowed  him  to  make  preparation 
for,  and  consummate  a  settlement  of  his  administration,  including 
time  for  an  arrangement  of  materials,  and  for  conference  with 
counsel,  preliminary  to  filing  his  account,  or  bill  in  chancerj^,  as 
the  questions  to  be  decided  maj'  require,  and  also  for  conducting 
the  proceedings  to  final  decree.     lb.  163. 

9.  Same;  ivhat  constitides  reasonable  time. — What  should  be  considered 

a  reasonable  time  in  such  case,  would  be  the  time  consumed  by 
an  ordinarily  prudent  man  in  commencing  and  carrying  through 
a  litigation  of  similar  character,  which  he  had  previously  determ- 
ined to  institute,  and  must  depend,  in  a  large  measure  on  the  facts 
of  each  particular  case,  varying  with  the  complication  of  facts  or 
legal  principles  involved,  and  the  tribunal  in  which  the  settlement 
is  made.     lb.  163. 

10.  Same;  sale  of  lands  for  division;  vhen  not  prejudicial  to  adminis- 

trator on  questioyi  of  interest. — The  statute  expressly  authorizing 
a  sale  of  lands  for  division,  when  they  "can  not  be  equitably  di- 
vided amongst  the  heirs  or  devisees,"  and  requiring  that  the  ap- 
plication therefor  must.be  made  by  the  administrator  or  executor, 
the  fact  that  an  administrator  sold  lands  for  division,  thereby 
causing  delay  in  the  settlement  of  the  estate,  can  not  exert  a  pre- 
judicial influence  against  him  in  the  matter  of  charging  him  with 
interest  as  damages,  in  the  absence  of  proof  that  the  sale  was  not 
necessary  to  effect  an  equitable  division,  or  that  he  acted  in  bad 
faith.    lb.  163. 

11.  Interest  against  administrator  as  damages  for  delay  in  making  final 

settlement;  from  what  date  to  be  computed. — On  the  settlement  of 
the  accounts  of  an  administrator  of  the  estates  of  two  decedents, 
on§  of  whom  was  an  heir  of  the  other,  in  a  court  of  equity,  on  a 
bill  .filed  bj'  the  distributees  of  the  deceased  heir  against  the  ad- 
ministrator, and  against  the  distributees  of  the  ancestor,  who  were 
non-residents  of  the  State, — held,  that  eighteen  months  after  the 
estates  became  ready  for  final  settlement  and  distribution  was  a 
reasonable  time  for  instituting  a  suit  for  that  purpose,  and  for  car- 
rying such  suit  to  a  final  determination  ;  and  that  after  the  expira- 
tion of  the  eighteen  months,  the  administrator  was  chargeable 
with  interest  as  dnmages  resulting  from  the  delay,  although  he 
had  made  the  statutory  affidavit,  and  it  was  not  controverted. 
lb.  163. 

12.  When  administrator  chargeable  -with  interest. — The  payment  by  an 
•       43 
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administrator,  with  the  will  annexed,  of  a  legacy  which  was  barred 
by  the  lapse  of  time,  is  a  misappropriation  by  him  of  the  funds 
belonging  to  the  estate ;  and  he  is  chargeable  with  interest  thereon 
from  the  date  of  the  misappropriation.  Moody,  Adm'r  v.  Hemp- 
hill, 169. 

13.  When  aJministrafor  not  entitled  to  credit  for  taxes. — The  adminis- 

trator, in  such  case,  is  not  entitled  to  a  credit  for  State  and  county 
taxes  assessed  against  the  funds  thus  misappropriated,  and  paid 
by  him.     lb.  169. 

14.  When  administrator  entitled  to  a  credit  for  costs  of  appeal  in  this 

court. — "Where  an  administrator,  with  the  will  annexed,  on  final 
settlement  in  the  probate  court,  was  allowed  credit  for  a  legacy 
which  he  paid,  but  on  appeal  this  court  held  that  the  legacy  was 
J)arred  by  the  lapse  of  time,  and  that,  therefore,  the  credit  was 
improperly  allowed,  he  is  entitled  to  credit  for  the  costs  of  the  ap- 
peal paid  by  him,  on  settlement  had  after  the  cause  had  been  re- 
manded, he  having  acted  in  good  faith  in  making  the  payment, 
and  in  the  consequent  litigation,  and  there  being  reasonable 
ground  for  controversy.  lb.  169. 
J5.  When  administrator  not  entitled  to  costs  of  suit  institided  by  him. 
But  where  the  administrator,  after  the  decision  of  this  court,  on 
the  appeal,  filed  a  bill  in  the  chancery  court,  to  enjoin  the  distrib- 
utees from  contesting  further  his  claim  to  a  credit  for  the  amount 
paid  by  him  on  such  legacy,  and,  on  appeal  to  this  court  in  that 
case,  his  bill  was  dismissed,  he  is  not  entitled,  on  final  settlement, 
to  a  credit  for  the  costs  in  the  chancery  court,  or  tl^  costs  of  the 
appeal.     lb.  169. 

16.  Administrator  entitled  to  credit  for  attorney's  fee  on  final  settlement. 

An  administrator  is  entitled  to  a  credit  for  a  reasonable  fee  paid 
his  counsel  for  services  rendered  him  on  final  settlement.    lb.  169. 

17.  When  administrator  not  entitled  to  credit  for  ta.ces  paid  on  land. — An 

administrator  is  not  entitled  to  a  credit,  on  final  settlement,  for 
taxes  paid  by  him  on  lands  belonging  to  the  estate,  in  the  absence 
of  evidence  showing  that  the  personal  assets  should  be  charged 
with  the  payment  of  such  taxes,  or  that  it  was  the  duty  of  the  ad- 
ministrator, in  his  representative  capacity,  to  pay  them.     lb.  169. 

18.  .Jurisdiction  of  probate  court  to  order  sale  of  decedent's  landu;  char- 

acter of ;  when  decree  can  not  be  collaterally  assailed. — The  juris- 
diction of  the  court  of  probate  to  order  a  sale  of  a  decedent's 
lands,  for  the  payment  of  debts,  or  for  distribution,  being  statu- 
tory, before  it  can  be  affinned  to  exist,  the  record  of  the  proceed- 
ings must  affirmatively  show  that  an  application  has  been  preferred 
by  the  personal  representative,  disclosing  a  statutory  ground  for 
the  sale ;  but  when  the  record  shows  that  the  court  had  acquired 
jurisdiction,  irregularities  or  actual  errors  can  not  affect  the  validity 
of  the  proceedings,  when  collaterally  assailed.  Landford  r. 
Dunklin  et  al.,  Adm'rs,  394. 

19.  Order  of  sale  of  decedent's  land  by  probate  court;  conclusive  of  what 

facts. — In  granting  such  order  the  court  is  presumed  to  have  ad- 
judged every  fact  and  question  essential  to  the  validity  of  the 
order,  including  the  fact  that  the  petitioner  is  the  personal  repre- 
sentative of  the  estate  of  the  decedent  whose  land  is  ordered  to  be 
sold  ;  and  hence,  the  sale  can  not  be  impeached  in  a  collateral  pro- 
ceeding on  the  ground  that  he  had  ceased  to  be  administrator  be- 
fore the  proceedijigs  were  begiin,  or  that  the  grant  of  letters  to  him 
was  invalid.     lb.  594 

20.  Grant  of  administration  to  sheriff;  when  not  void. — While  it  is  ir- 

regular to  grant  letters  of  administration  upon  a  decedent's  estate 

to  the  sheriff  or  coroner,  when  there  is  a  general  administrator 

-    capable  of  acting,  unless,  in  the  particular  case,  there  are  facts 
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and  circumstances  which  render  itimjiroper  to  commit  the  admin- 
istration to  him,  such  irregularitj'  does  not  render  the  grant  void, 
or  subject  it  to  attack  in  a  collateral  proceeding.     lb.  594- 

21.  Jurisdiction  of  prohatc  court  to  grant  administrations,  general,  not 

limited. — The  jurisdiction  of  the  probate  court  to  grant  adminis- 
trations is  derived  from  the  constitution,  and  is  general  and  un- 
limited; and  when  its  grants  of  administration  are  drawn  in 
question  collaterally,  they  are  protected  by  the  presumption  ex- 
tended to  the  judgments  and  decrees  of  all  courts  of  general  juris- 
diction,    lb.  594. 

22.  Right  of  personal  representative  to  bring  ejectment. — The  effect  of  our 

system,  subjecting  lands  descended  or  devised  to  administration, 
rendering  them  liable  to  the  payment  of  the  decedent's  debts,  and 
conferring  upon  the  personal  representative  power  to  rent  them , 
and  to  intercept  the  descent,  or  defeat  the  devise,  by  sale  under 
the  order  of  the  probate  court,  is,  that  the  personal  representative 
is  entitled  to  maintain  any  action  at  law  for  their  recovery  that 
the  heir  or  devisee  can  maintain ;  the  right  of  the  heir  or  devisee 
yielding  to  the  right  of  the  personal  representative  when  he  elects 
to  assert  it.     lb.  594- 

23.  Sale  of  lands  by  personal  representative;  tvhen  title  of  the  heirs  or 

devisees  not  divested. — Under  a  sale  of  lands  by  a  personal  repre- 
sentative, made  in  pursuance  of  a  decree  of  the  probate  court,  the 
title  of  the  heirs  or  devisees  is  not  divested,  until  a  conveyance  is 
executed  by  the  order  of  the  court ;  and  hence,  a  conveyance  of 
the  la^jds,  executed  by  the  personal  representative  without  such 
order,  is  wholly  inoperative  in  a  court  of  law.     lb.  594. 

24.  Same;    v;hen  administrator  de  bonis  non  may  maintain   ejectment. 

Where  lands  were  sold  by  an  administrator  in  chief  under  a  valid  or- 
der of  the  probate  court,  and  the  purchase-money  was  afterwards 
paid,  but  no  report  of  its  payment  was  made,  and  no  order  was  en- 
tered directing  a  conveyance  to  the  purchaser, the  administrator  exe- 
cuting a  deed  without  such  order,  the  legal  title  to  the  lands  did 
not  thereby  pass  to  the  purchaser,  and  an  administrator  de  bonis 
non  can  maintain  ejectment  against  the  purchaser  for  the  recovery 
thereof.     lb.  594. 

25.  Grant  of  letters  of  administration  to  sheriff  expires  with  the  term  of 

office. — The  grant  of  letters  of  administration  to  a  sheriff  virtute 
officii,  by  the  express  language  of  the  statute,  attaches  to  the  office ; 
and  the  grant  expires  with  the  expiration  of  his  term  of  office  as 
sheriff.     lb.  594. 

26.  Grant  of  administration  to  sheriff;  when  no  order  of  revocation  re-  , 

quired,  to  create  vacancy. — A  grant  of  letters  of  administration  to  a 
sheriff  virtute  officii  expiring  with  the  termination  of  his  official 
term,  no  subsequent  order  of  revocation  is  required  to  create  a 
vacancy;  and  hence,  a  grant  of  administration  de  bonis  non,  made 
after  his  office  had  expired,  without  any  formal  order  revoking  his 
letters,  is  valid.     lb.  594. 

See  Chancery,  6,  7,  9-11,  17. 

EXEMPTIONS. 

1.  Right  of,  dependent  on  residence  in  the  State. — The  constitution  and 
statutes  of  this  State  render  residence  within  the  State  an  essential 
element  of  the  right  to  an  exemption  of  a  homestead,  or  of  per- 
sonal property  from  liability  for  the  payment  of  debts ;  and  the 
right,  springing  from,  and  being  dei>endent  upon  the  status  of  resi- 
dence within  this  State,  it  may  be  admitted,  terminates  whenever 
the  status  is  changed  by  the  acqusition  of  a  residence  in  another 
State.     McCrary  v.  Chase  &  Co.,  540. 
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2.  Right  of,  must  be  determined  at   the  time  lien  of  process  attaches. 

But  the  right  to  such  exemption  must  be  determined  according  to 
the  state  of  facts  existing  when  the  Hen  of  an  execution  or  other 
process  attaches.    lb.  540. 

3.  Contestation  of  exemption  ,  a  suit;  by   what  facts  supported. — The 

contestation  of  a  claim  of  exemptions  is  essentially  a  suit,  in  which 
the  plaintiff  causing  the  levy  is  the  actor,  and  the  levy  is  the  insti- 
tution of  the  suit.  The  causes  of  contest  assigned  must  be  sup- 
ported by  facts  existing  at  the  time  the  contest  is  instituted ;  and 
the  subsequent  occurrence  of  facts  essential  to  the  plaintiff's  right 
of  recovery,  operating  to  defeat  or  divest  the  right  of  exemption, 
will  not  support  the  contest.     lb.  .540. 

4.  Same. — Hence,  where  personal  propertv  levied  on  under  an  execu- 

tion was  claimed  as  exempt  by  the  defendant  in  execution,  and 
the  claim  was  contested,  and  at  the  time  of  the  levy  and  of  making 
the  claim  the  defendant  was  a  resident  of  this  State,  his  subse- 
quent removal  from  the  State,  and  residence  in  another  State  at 
the  time  of  the  trial  of  the  contest  can  not  deprive  him  of  his  right 
to  an  exemption  of  the  property  levied  on  from  the  payment  of  the 
execution.     lb.  540. 

5.  Surplus  on  foreclosure  of  mortgage  on  real  estate;  wlien  widow  not  en- 

titled to  as  exempt. — Where  a  mortgage  on  real  estate  is  foreclosed 
by  sale  after  the  death  of  the  mortgagor,  and  a  surplus,  left  after 
paying  the  mortgage  debt,  is  paid  to  the  administrator,  the  widow 
can  not  claim  such  surplus  as  personal  property  exempt  to  her  un- 
der the  statute.     Beard,  Adm'r  v.  Smith,  568.  , 

See  Chan'cery. 

Bankruptcy. 

FINE  AND  FORFEITURE  FUND. 

1.  Sheriff's  fees  for  summoning  u'itnesses  for  defendants  in  State  cases; 
not  a  claim  against  the  county. — A  sherifTs  fees  for  summoning 
witnesses  for  insolvent  defendants  in  criminal  cases,  being  for  ser- 
vices rendered  for  the  defendants,  are  not  a  charge  against  the  fine 
and  forfeiture  fund  of  the  county.     Cohen  v.  Coleman,  496. 

FRAUD. 

1.  Declarations  of  debtor  in  contest  between  creditor  and  purchaser; 

ivhen  inadmissible. — It  is  a  well  settled  principle  of  evidence,  that, 
in  a  contest  between  an  attaching  or  execution  creditor  and  a  pur- 
chaser from  the  debtor,  who  has  paid  value,  without  notice,  actual 
or  constructive,  of  a  fraudulent  intent  on  the  part  of  the  seller, 
the  admissions  and  declarations  or  the  debtor,  made  anterior  to 
the  sale  under  which  title  is  asserted,  are  not  admissible  in  evi- 
dence against  the  purchaser  to  show  a  fraudulent  intent  on  the 
part  of  the  debtor  in  making  the  sale.  Moses,  Blum  &  Weil  v.  Dun- 
ham, Buckley  &  Co.,  173. 

2.  Declarations  by  debtor  in  contest  between  attaching  and  execution  cred- 

itors; when  admissible. — But  in  a  contest  between  an  attaching 
creditor  and  a  creditor  who  has  obtained  a  judgment  by  confession, 
over  a  fund  realized  from  a  sale  of  merchandise,  on  which  the  at- 
tachment and  an  execution  issued  on  the  confessed  judgment  had 
been  levied,  acts  and  declarations  of  the  debtor  in  relation  to  his 
property,  the  debt  due  the  attaching  creditor,  and  his  plans  and 
purposes  in  reference  to  its  payment,  done  and  made  before  the 
judgment  was  confessed,  are  admissible  in  evidence  for  the  attach- 
ing creditor  on  an  issue  of  fraud  vel  non,  made  up  between  the 
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contesting  parties,  in  the  absence  of  all  evidence  tending  to  show 
when  the  claim  of  the  judgment  creditor  accrued.     Ih.  173. 

See  Common  Carrier,  11-14. 

Fraudulent  Conveyances. 

FRAUDS,  STATUTE  OF. 

1.  When  trust  must  he  evidenced  in  writing;  statute  of  frauds. — When  a 

resulting  trust  in  lands  does  not  arise  from  facts  attending  the  cre- 
ation of  the  legal  estate,  but  is  dependent  on  the  agreement  or 
declaration  of  the  parties,  it  can  not  rest  in  parol,  but  must,  under 
the  statute  of  frauds,  be  created  by  writing,  signed  by  the  party 
declaring  or  creating  the  same,  or  his  agent  or  attorney  lawfully 
authorized  thereto  in  writing.  Rose  v.  Gibson,  35;  Whaley  v.  Wha- 
ley,  159. 

2.  Same. — Where  a  trust  in  land,  attempted  to  be  established,  imposes, 

by  agreement  of  the  parties,  active  duties  on  the  trustee,  it  is  not 
such  a  trust  as  results  by  implication  of  law,  and  is  not  valid,  un- 
less it  was  created  by  instrument  in  writing  signed  by  the  party 
creating  or  declaring  the  trust,  or  his  agent  or  attorney  lawfully 
authorized  thereto  in  writing.     Rose  v.  Gibson,  35. 

3.  Parol  contract  for  sale  of  lands  ;  rule  as  to  proof  of  part  performance 

to  take  it  out  of  the  statute  of  frauds. — To  take  a  parol  contract  for 
the  sale  of  lands  out  of  the  statute  of  frauds  by  part  performance, 
and  to  obtain  a  specific  performance  thereof,  the  contract  must  be 
clearly  proved,  and  the  acts  relied  on  as  a  part  performance  "should 
be  so  clear,  certain  and  definite  in  their  object  and  design,  as  to  re- 
fer exclusively  to  a  complete  and  perfect  agreement,  of  which  they 
are  a  part  execution."     Pike  v.  Pettus,  98. 

4.  Same;  when  specific  performance  vnll  not  be  decreed. — When  the  tes- 

timony in  reference  to  the  contract  is  so  conflicting  that  it  can  not 
be  said  to  be  "cleaiiy  proved :"  or  when  the  acts  relied  on  as  a 
part  performance  nre  of  an  e()uivocal  nature,  being  such  as  might 
have  been  done  with  other  views  than  in  part  execution  of  the 
agreement,  a  court  of  equity  will  not  enforce  a  specific  performance 
of  the  contract,  or  grant  relief  depending  on  the  existence  of  the 
contract  and  its  validity.     lb.  98. 

5.  Parol  agreement  to  convey  lands;  irhen  statute  of  frauds  not  applica- 

ble to. — A  parol  agreement  between  husband  and  wife,  by  which  he 
agreed  to  convey  to  her  lands  or  other  property,  in  consideration 
of  a  relinquishment  of  her  inchoate  right  of  dower  in  other  lands 
which  he  desired  to  sell  and  convey,  may  be  proved  by  her  in  sup- 
port of  a  convej^ance  executed  to  her  by  the  husband,  reciting  a 
valuable  consideration,  not  inconsistent  with  that  sought  to  be 
proved,  as  against  creditors  of  the  husband,  attacking  the  convey- 
ance on  the  ground  of  fraud.  Such  an  agreement  is  only  voidable 
under  the  statute  of  frauds,  and  the  protection  of  the  statute  can 
not  be  invoked  by  the  creditors,  if  the  benefit  thereof  is  repudiated 
by  the  husband.     Gordon,  Rankin  &  Co.  v.  Tweedy,  202. 

6.  E.reciited  contracts;  statute  of  frauds  not  applicable  to. — Such  agree- 

ment having  been  executed,  the  statute  of  frauds  has  no  applica- 
tion,    lb.  202. 

7.  Promisory  note;  when  not  within  statute. — Where  a  party,  after  hav- 

ing taken  steps  to  secure  public  lands  as  a  homestead  under  the 
acts  of  Cftngress  commencing  with  section  2289  of  the  Revised 
Statutes,  and  after  having  made  improvements  thereon  by  erecting 
houses,  etc.,  at  the  end  of  two  years,  abandons  all  intention  of  se- 
suring  the  lands  as  a  homestead,  and  executes,  on  the  back  of  his 
preliminary  certificate,  a  relinquishment  of  his  claim  to  the  Govern- 
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ment,  and  sells  the  impoveraents  he  had  erected  thereon  to  an- 
other, delivering  to  him  his  certificate  with  the  relinquishment 
endorsed  thereon,  and  possession  of  the  lands,  such  a  transaction 
is  not  a  sale  of  an  imperfect  pre-emption  or  homestead  right,  and 
a  note  made  by  the  purchaser  for  the  purchase-money  is  not  taint- 
ed with  illegality ;  nor  does  it,  in  any  way,  offend  the  statute  of 
frauds.     Tarrance  v.  Hatfield,  234- 

8,  Parol  sale  of  land  under  power  contained  in  mortgage;  mortgagor  can 

not  complain  of. — A  mortgagor  can  not  complain  that  a  parol  sale 
of  lauds  by  the  mortgagee  under  a  power  contained  in  the  mort- 
gage is  void,  because  it  was  not  evidenced  by  writing  as  required 
by  the  statute  of  frauds.  The  benefit  of  this  statute  is  not  availa- 
ble without  being  specially  pleaded,  and  if  waived,  and  the  con- 
tract is  admitted  or  satisfactorily  proved,' it  will  be  enforced.  Coop- 
er V.  Hornshy,  62. 

9.  Statute  of  frauds;  when  contract  ivithin. — A  contract  for  labor  or 

personal  services  for  one  year,  to  begin  infuturo,  is  void  under  the 
statute  of  frauds,  unless  it,  "or  some  note  or  memorandum  thereof, 
expressing  the  consideration,  is  in  writing,  and  subscribed  by  the 
part}'  to  be  charged  therewith,  or  some  person  by  him  thereunto 
authorized  in  writing."     Horton  v.  Wollner,  Hirshberg  &  Co.,  452. 

10.  Statute  of  frauds;  contract  not  to  be  performed  ivithin  one  year. — In 

order  to  take  a  contract  for  personal  services  for  one  year,  to  be- 
gin infuturo,  without  the  statute  of  frauds,  all  its  essential  terms, 
including  the  amount  of  salary  or  compensation  to  be  paid  for  such 
services,  must  be  stated  in  the  writing,  with  such  degree  of  cer- 
tainty as  to  render  a  resort  to  oral  evidence  unnecessary  to  an  as- 
certainment of  the  intention  of  the  parties.     lb.  452. 

11.  Same. — It  is  not  sufficient  that  such  contract  should  state  that  the 

salary  is  to  remain  the  same  as  that  received  for  the  previous  year ; 
as  this  renders  a  resort  to  verbal  or  extrinsic  evidence  necessary 
to  ascertain  the  amount  of  the  salary,  thereby  supplementing  the 
contract  in  a  way  forbidden  by  the  letter  and  spirit  of  the  statute. 
lb.  452. 

12.  Same;  when  void  contract  rebuts  presumption  of  continuance  of  for- 

mer contract. — Where  one  having  been  in  the  employment  of  an- 
other under  a  contract  for  one  year,  before  the  expiration  of  the 
term,  makes  a  new  contract  for  anotiier  year,  whi(;h  is  void  for 
want  of  conformity  to  the  provisions  of  the  statute  of  frauds,  and 
in  which  the  character  of  the  services  to  be  performed  are  changed, 
he  can  not  recover  upon  an  implied  agreement  that  his  employers 
would  pay  him  the  samo  salary  which  they  had  paid  him  for  the 
previous  year.  In  such  case,  the  neW  contract,  although  void  un- 
der tlie  statute  of  frauds,  destroys  the  implication  of  an  intention 
to  continue  in  force  the  old  one.     lb.  452. 

13.  Statute  of  frauds;  when  parol  agreement  not  within. — W.  &  B.  made 

a  written  contract  for  the  cultivation  of  a  piece  of  land,  by  which 
W.  was  to  furnish  the  land  and  team,  and  B.  the  labor,  the 
crop  to  be  divided  between  them.  Afterwards  B.  became  indebted 
to  T.  for  advances,  for  which  he  executed  his  note  in  the  form  pre- 
scribed by  the  statute  (Code,  1876,  §3286).  Before  the  crop  was 
gathered,  it  was  abandoned  by  B.,  and  gathered  by  T.  and  stored 
in' a  house  on  W.'s  premises,  from  whicli  it  was  afterwards  re- 
moved and  used  by  T.  Held,  in  trover  by  W,  against  T.  for  a 
conversion  of  the  crops, 

(a)  That  a  parol  agreement  made  between  W.  and  T.  after  B. 
had  abandoned  the  crop,  that  T.  should  have  the  crop  gathered, 
and,  after  paying  his  own  claim,  should  paj'  over  the  balance  of  the 
proceeds  of  the  crop  to  W.  was  not  void  under  the  statute  of  frauds 
as  a  promise  by  W.  to  answer  for  the  debt  of  B. 
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(h)  Tliat  even  if  the  agreement  could  be  construed  to  be  such  a 
promise,  there  was  a  new  and  vakiable  consideration  therefor, 
whicli  withdrew  it  from  the  statute  of  frauds.  Thornton  v.  Will- 
iams, 555. 

FRAUDULENT  CONVEYANCES. 

1.  Deed  assailed  for  fraud;  burden  of  proof  on  grantee. — When  a  con- 

veyance is  assailed  by  creditors  of  the  grantor  on  the  ground  of 
fraud,  the  burden  of  prooi  is  on  the  grantee  to  establish  the  exis- 
tence, the  amount,  and  validity  of  the  recited  consideration.  Gor- 
don, Rankin  &  Co.  v.  Tweedy,  202. 

2.  Consideration  of  deed  to  land  assailed  for  fraud;  admissibility  of 

parol  evidence  as  to. — When  a  deed  to  land,  reciting  a  valuable 
consideration,  is  assailed  for  fraud  by  creditors  of  the  grantor,  it 
may  be  sustained  by  parol  proof  of  a  valuable  consideration  (lif- 
ferent  from  that  expressed  or  recited,  provided  it  is  of  the  same 
general  character,  and  not  inconsistent  witli  it ;  as  the  promissory 
notes  of  a  third  party,  instead  of  money  ;  or  stock  in  a  railroad  cor- 
poration other'  than  that  recited  in  the  deed.     lb.  202. 

3.  Releasee  of  dower  by  the  wife,  as  consideration  of  conveyance  to  her  by 

the  husha)id. — The  release  by  a  married,  woman  of  her  inchoate 
right  of  dower  in  her  husband's  lands,  may  be  a  valuable  consid- 
eration for  a  conveyance  of  other  lands  to  her  husband,  whether 
the  release  is  executed  contemporaneously  with  the  execution  of 
the  deed,  or  in  pursuance  of  a  previous  agreement;  but  such  con- 
tracts between  husband  and  wife  must  be  reasonable  andfree  from 
fraud,  in  order  to  be  sustained  in  a  court  of  equity,  when  the  hus- 
band's deed  to  her  is  attacked  by  creditors,  and  should  be  especial- 
ly scrutinized  when  the  husband  is  at  the  time  insolvent,  or  in 
failing  circumstances.     lb.  202. 

4.  Vahie  of  inchoate  right  of  dower,  when  consideration  for  a  deed;  how 

estimated. — In  a  suit  in  equity  by  creditors  of  the  husband  to  have 
a  deed  to  land,  executed  by  him  to  his  wife,  set  aside  as  fraudulent 
and  void,  standard  annuity  tables,  founded  in  human  experience 
and  observation,  furnish  the  proper  rule  by  which  the  court  should 
ordinarily  be  governed  in  computing  the  probable  value  of  the 
wife's  inchoate  right  of  dower  in  lands,  conveyed  by  the  husband 
to  a  third  party,  the  release  of  which  forms  a  part  of  the  con- 
sideration of  the  deed  to  her,  which  is  assailed  by  the  husband's 
creditors ;  but  in  no  event  should  the  value  of  the  dower  interest 
exceed  one-sixth  of  the  value  of  th<  lands.     lb.  202. 

5.  Husband's   liability  to  the  wife  for  interest  on  her  .statutory  separate 

estate. — Under  the  statutes  regulating  the  estates  of  married  women, 
the  husband  is  not  liable  for  interest  on  moneys  belonging  to  the 
statutory  separate  estate  of  his  wife  which  were  used,  or  converted 
by  him  ;  and  hence,  interest  thereon  is  not  such  a  consideration  as 
will  support  a  conveyance  by  him  to  her,  when  assailed  by  his 
creditors  on  the  ground  of  fraud.     lb.  202. 

6.  Husband's  liability  for  interest  on  ivife's  equitable  estate. — Nor  is  the 

husband  liable  for  interest  on  moneys  belonging  to  his  wife's 
equitable  estate,  which  he  has  used  or  converted,  in  the  absence 
of  an  agreement  on  his  part  to  pay  interest,  or  an  express  dissent  on 
her  part  to  the  use  thereof  by  him  ;  and,  hence,  interest  thereon 
will  not  support  a  conveyance  by  him  to  her, when  assailed  by  credit- 
ors, in  the  absence  of  such  agreement  on  his  part,  and  of  such  dis- 
sent on  her  part.     lb.  202. 

7.  Inadequacy  of  price,  a  badge   of  fraud;   when  fraud  will  be  inferred 

from  it  alone. — Inadequacy  oi'  price  is  a  badge  of  fraud ;  and  when 
the  inadequacy  is  so  great  as  to  shock  the  conscience — when  the 
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price  is  so  far  below  the  market  value  of  the  property,  as  to  strike 
the  understanding  of  an  honest  and  intelligent  man  with  the  con- 
viction that  the  sale  never  could  have  been  made  in  good  faith-fraud 
may  be  inferred  from  it  alone  ;  and  the  case  is  strengthened  when 
other  badges  of  fraud,  such  as  the  embarrassed  pecuniary  condi- 
tion of  the  debtor,  the  pendency  of  suits  against  him,  etc.,  are  also 
shown.     lb.  202. 

-8.  When  conveyance  of  land  fraudulent  for  inadequacy  of  consideration. 
The  deed  attacked  by  creditors  of  the  grantor  in  this  case,  tested 
by  the  principles  above  stated,  is  held  constructively  fraudulent, 
conveying,  as  it  does,  to  the  wife  of  the  grantor  a  tract  of  land 
worth" between  $4,000  and  $5,000,  the  consideration  therefor  being 
a  relinquishment  of  her  inchoate  right  of  dower  in  another  tract, 
which  the  husband  had  sold  and  conveyed,  the  value  of  whicli  is 
not  satisfactorily  shown,  an  indebtedness  for  railroad  stock  worth 
$485,  the  alleged  property  of  the  wife,  which  the  husband  had  sold, 
and  converted,  the  transfer  of  which  to  the  wife  is  not  proved  by 
legal  evidence,  and  a  further  indebtedness  to  the  wife  for  monej's 
belonging  to  her,  which  he  had  used,  and  interest  thereon,  amount- 
ing to  to  $646 ;  it  also  being  shown  that  at  the  time  of  the  execu- 
tion of  the  eonvevance,  the  husband  was  financially  embarrassed. 
lb.  202. 

"9.  Deed  constructively  fraudulent ;  irhen  a  security  for  real  consideration 
shou-n. — When  a  deed  is  fraudulent  in  fact,  and,  for  that  reason, 
void  as  against  existing  creditors  of  the  grantor,  it  will  not  be  per- 
mitted, on  attack  by  the  creditor .-i,  to  stand  for  the  purpose  of  re- 
imbursementor  indemnity  to  the  grantee ;  but  when,  as  in  this  case, 
it  is  only  constructively  fraudulent  by  reason  of  inadequacy  of  con- 
sideration, and  financial  embarrassment  of  the  grantor  at  the  time 
of  its  execution,  it  may  stand  as  a  valid  security  for  the  considera- 
tion actually  paid.     lb.  202. 

10.  When  transfer  of  choses  in  action  held  free  from  fraud. — It  was  fur- 

ther held  in  this  case,  that  a  transfer  of  choses  in  action,  made  by 
a  husband,  who  was  in  failing  circumstances,  to  his  wife,  was  free 
from  fraud,  actual  or  constructive  ;  it  being  shown  that  the  trans- 
fer was  based  on  an  adequate  consideration,  and  it  not  sufficiently 
appearing  that,  if  there  was  a  fraudulent  intent  on  the  part  of  the 
grantor,  the  grantee  participated  therein.     lb.  202. 

11.  Conveyance  of  kmds  void  for  actual  fraud;  grantee  chargeable  with 

rents. — In  cases  of  actual  fraud  a  fraudulent  grantee  must  be  con- 
sidered as  a  trustee  of  the  rents  and  profits,  as  well  as  of  the  cor- 
pus, of  the  property  conveyed,  and  as  holding  them  in  the  right, 
and  for  the  benefit  of  attacking  creditors  ;  and  hence,  where  a  con- 
veyance of  land  has  been  declared  void  for  actual  fraud,  on  bill 
filed  by  creditors  of  the  grantor,  the  grantee  is  chargeable  with 
rents.  {Marshall  v.  Croom,  60  Ala.  121,  overruled  on  this  point.) 
Kitchell,  Adm'r  v.  Jackson,  5.56. 

12.  Same;  from  what  time  rents  to  be  estimated. — But  the  rents  or  profits 

in  such  case  should  only  be  allowed  from  the  service  of  the  sum- 
mons on  the  grantee,  as  that,  strictly  speaking,  is  the  true  time  of 
the  demand  on  him  therefor.     lb.  556. 

13.  When  fraudulent  deed  of  trust  can  not  be  declared  a  general  assign- 

ment.— A  deed  of  trust,  made  with  the  intent  to  hinder,  delay  or 
defraud  the  grantor's  creditors,  can  not  be  upheld  and  declared  a 
general  assignment,  at  the  suit  of  creditors  not  secured  thereby 
against  other  unsecured  creditors  who  have  caused  attachments  to 
be  levied  on  the  property  conveyed  by  the  deed,  or  w  ho  have  at- 
tacked the  deed  for  fraud.     Com'l  Bank  of  Selma  v.  Brewer,  574. 

14.  When  deed  of  trust  e.vecuted  by  insolvent  debtor  fraudulent  and  void 

as  to  creditors. — A  deed  of  trust  executed  bv  an  insolvent  debtor 
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,  on  let  April,  conveying  to  a  trustee,  as  security  for  debts  owing  to 
some  of  his  creditors  therein  named,  then  past  due,  his  entire  stock 
of  goods  and  merchandise  then  on  hand,  and  in  a  certain  store- 
house, embracing  all  his  unincumbered  property,  and  also  all  the 
goods  and  merchandise  he  might  thereafter  bring  into  said  store- 
house for  the  purpose  of  increasing,  replenishing,  or  keeping  up 
his  stock,  and  expressly  providing  that  the  grantor  was  to  "  have 
and  retain  i^ossession  of  said  property  "  until  the  1st  November 
following,  and  that  if  the  secured  debts  were  not  paid  by  that  time, 
the  deed  was  to  be  null  and  void,  with  a  power  of  sale  on  default 
in  payment,  but  not  providing  for  an  extension  of  the  debts, — is 
fraudulent  and  void  as  against  the  unsecured  creditors  of  tbe 
grantor,  although  neither  the  trustees  nor  the  beneficiaries  had  any 
notice  of  the  grantor's  insolvency  at  the  time  the  deed  was  exe- 
cuted,    lb.  574. 

See  Limitations,  Statute  of,  1,2. 

Frauds,  Statute  of,  5. 

GARNISHMENT. 

1.  A  legal  proceeding. — A  garnishment  is  not  an  equitable,  but  essen- 

tially a  legal  proceeding ;  and  only  such  demands  as  the  debtor, 
by  an  action  at  law  in  his  own  name,  can  enforce,  the  creditor 
may  thereby  reach  and  condemn.     Harris  v.  Miller,  26. 

2.  When  legal  demand  can  not  be  subjected  to. — If,  however,  a  legal  de- 

mand is  complicated  and  involved  with  matters  strictly  and  purely 
of  equitable  cognizance,  which  must  be  adjusted  before  full  and 
complete  justice  can  be  done,  it  can  not  be  reached  by  garnish- 
ment, and  the  parties  will  be  remitted  to  a  court  of  equity.     Ih.  26. 

3.  Judgment  against  garnishee;  ivhat  errors  thereby  cured. — The  appear- 

ance and  answer  of  a  garnishee,  without  objection,  cure  whatever 
of  defect  or  irregularity  there  may  have  been  in  the  writ  or  sum- 
mons, and  the  judgment  thereafter  rendered  is  conclusive  upon 
him.     Betancourt  v.  Eberlin,  Adm'r,  461. 

4.  Levy  of  attachment  by  service  of  garnishment ;  effect  of ;  irregulari- 

ties in  garnishtnent  can  not  affect  validity  of  judgment. — In  attach- 
ment jurisdiction  may  be  acquired  by  service  of  garnishment  on 
defendant's  debtor,  which  will  be  as  full  and  complete  as  could 
have  been  acquired  by  a  levy  of  the  attachment  on  real  estate,  or 
on  visible,  tangible  chattels,  capable  of  manual  seizure ;  and  the 
garnishment  being  merely  incidental  and  auxiliary  to  the  attach- 
ment, errors  intervening  therein  can  not  affect  the  validity  of  the 
judgment  rendered  against  the  defendant.  lb.  461. 
6.  Payment  by  garnishee  before  judgment  condemning  debt ;  effect  of. 
Until  there  is  a  judgment  rendered,  condemning  indebtedness  of 
the  garnishee  to  the  payment  of  the  demand  for  which  it  was  at- 
tached, the  garnishee  is  not  authorized  to  pay,  nor  is  any  person, 
official  or  otherwise,  authorized  to  demand  payment  by  virtue  of 
the  garnishment ;  and  a  payment  so  made  will  not  discharge  the 
indebtedness  of  the  garnishee  to  his  creditor.  Mason  v.  Crabtree, 
479. 

GUARDIAN  AND  WARD. 

1.  Devastavit  by  guardian;  trustee  in  invitum. — Where  a  guardian,  hav- 
ing purchased  a  lot  of  land,  partly  for  cash,  and  partly  on  credit, 
used  his  ward's  money  in  making  the  cash  payment,  taking  the 
title  in  his  own  name,  and  securing  the  unpaid  purchase-money 
by  mortgage  on  the  lot, — held,  that  in  thus  using  the  ward's  money, 
he  committed  a  devastavit;  and  that  his  vendor,  having  received 
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the  money  with  a  knowledge  of  its  trust  character,  thereby  became 
a  trustee  in  inviturn.  Robinson  v.  Pebworth,  2^0. 
2.  When  ward  not  estopjjed  from  pursuing  funds  invested  by  the  guard- 
ian, by  proceedings  on  final  settlement  of  the  guardianship. — Where 
a  guai'dian,  i)a\ing  purchased  a  lot  of  land,  parth'  for  cash,  and 
partly  on  a  credit,  used  his  ward's  funds  in  making  the  cash  pay- 
ment, taking  the  title  in  his  own  name,  and  securing  the  unpaid 
purchase-money  by  mortgage  on  the  lot,  which  was  afterwards 
foreclosed  under  a  power  of  sale  contained  therein,  and  purchased 
by  one  charged  with  notice  of  the  trust  character  of  the  funds  used 
in  making  the  cash  payment,  the  fact  that  the  guardian  on  final 
settlement  of  his  guardianship  did  not  receive  a  credit  for  the  funds 
so  used,  but  a  decree  was  rendered  therefor  against  him  and  his 
sureties,  which  had  not  been  satisfied,  does  not  estop  the  ward 
from  pursuing  the  funds  into  the  lot  in  which  they  were  invested, 
and  from  subjecting  the  lot  to  sale  for  the  payment  thereof.  lb. 
£40. 

See  Husband  and  Wife. 
HABEAS  CORPUS. 

1.  When  not  ajipropriate  remedy. — Habeas  corpus  is  an  appropriate  and 
legal  remedy  for  the  release  of  a  prisoner  who  is  restrained  of  his 
liberty  by  virtue  of  process  issued  under  the  order  or  judgment  of 
a  court,  only  in  cases  where  there  is  a  want,  or  excess  of  jurisdic- 
tion in  the  court,  under  the  order  or  judgment  of  which  the  pro- 
cess issued;  and  hence,  where  the  court  had  jurisdiction  both  of  the 
subject-matter,  and  of  the  prisoner's  person,  he  can  not  be  dis- 
charged on  habeas  corpus.     Ex  parte  The  State,  in  re  Merlet,  371. 

HOMESTEAD. 

1.  Homestead  exemption  in  favor  of  tenants  in  common. — Under  the 

(constitution  of  1868,  the  right  of  homestead  exemption  attaches  to 
lantls  owned  and  occupied  by  tenants  in  common  ;  but  the  area  of 
the  homestead  is  not  enlarged  on  account  of  their  fractional  inter- 
ests in  the  land,  so  as  to  make  up  in  quantity  what  is  wanting  in 
extent  of  ownership.     Snedecor  v.  Freeman,  l\o. 

2.  Same;  extent  of. — Where  two  tenants  in  common,  entitled  to  home- 

.stead  exemptions  under  the  constitution  of  1868,  owned  an  undi- 
vided'one-eighth  interest  each  in  a  tract  of  land  containing  four 
hundred  acres,  and  resided  on  the  land,  each  on  a  separate  eighty 
acre  sub-division,  their  homesteads  can  not  exceed  an  undivided 
one-eighth  interest  in  eighty  acres  of  the  land  each,  to  be  so  se- 
lected as  to  include  their  actual  places  of  residence ;  and  hence, 
neither  of  them  can  claim  an  exemption  of  his  entire  interest  in  the 
whole. tract,  although  it  amounted  to  less  than  eighty  acres.  lb. 
140. 

3.  Same;  validity  of  mortgage  executed  without  signature  and  assent  of 

wife. — As  the  homestead  of  the  two  tenants  could  not  collectively 
embrace  more  than  their  interests  in  one  hundred  and  sixty  acres 
of  the  land,  a  mortgage  jointly  executed  by  them,  purporting  to 
convey  the  entire  tract,  is  not  void  as  to  their  interests  in  the  bal- 
ance of  the  tract,  because  it  did  not  receive  the  voluntary  signatures 
and  assents  of  their  wives.     lb.  14O. 

4.  Same;  when  can  not  be  recovered  in  ejectment  against  party  in  posses- 

sion claiming  under  mortgage. — Such  tenants,  having  removed 
from  the  lantl  after  the  execution  of  the  mortgage,  and  the  land 
having  been  sold  under  a  power  contained  in  the  mortgage  after 
their  removal,  can  not  recover  in  an  action  of  ejectment  brought 
by  them  against  a  party  in  possession  claiming  under  the  purchase 


INDEX.  683 

HOMESTEAD— Coniinwed. 

at  the  mortgage  sale,  on  the  ground  that  the  mortgage  conveyed 
their  homesteads,  and,  not  having  Ijeen  executed  by  their  wives, 
was  void,  in  the  absence  of  all  evidence  tending  to  show  that  they 
had  ever  selected  or  set  apart  their  homesteads.  lb.  14O. 
6.  Homestead  exemption  in  favor  of  widow  and  minor  cJiildren  under 
§  £840  of  the  Code  of  1S76. — The  widow  and  minor  children  of  a 
decedent  who,  a  resident  of  this  State,  died  intestate  in  1878,  own- 
ing no  homestead,  but  occupying  at  the  time  of  his  death  a  rented 
dwelling,  are  entitled,  under  the  provisions  of  section  2840  of  the 
Code  of  187G,  to  a  homestead  exemption  in  a  lot  and  storehouse 
in  a  town,  the  only  real  estate  of  which  the  decedent  died  seized 
and  possessed,  and  which  was  worth  less  than  one  thousand  dol- 
lars, although  the  storehouse  had  never  been  occupied  as  a  dwell- 
ing.    Ifartsfield  v.  Harvoley,  Adm'r,  2S1. 

6.  Same;    when  estate    insolvent,  vests  ahsohdely. — In    such  case,  the 

estate  of  the  decedent  being  insolvent,  the  exemption  vests  abso- 
lutelv  in  the  widow  and  minor  children  under  the  provisions  of 
section  2827  of  the  Code.     Ih.  281. 

7.  When  jiroceeiUngx  to  i^et  apart  homestead  to  widtjw.  under  §   1788  of 

the  Code  of  1852,  void. — Proceedings  instituted  by  the  widow  of  a 
decedent  in  the  probate  court  to  have  set  apart  to  her  a  homestead 
exemption  under  section  1738  of  the  Code  of  1852,  no  part  of  which 
contains  any  description  whatever  of  the  lands  sought  to  be  set 
apart  as  exempt,  but  in  which  blanks  are  left  for  such  description, 
are  absolutely  void.     Tanner  v.  Thomas,  233. 

8.  Homestead  e.vemptlon;  may  be  claimed  by  surety  in  confessed  judg- 

ment for  fine  and  costs_on  conviction  for  a  misdemeanor. — A  surety 
in  a  judgment  confessed  under  the  statute  for  the  tine  and  costs  in 
a  prosecution  for  a  misdemeanor,  is  entitled  to  a  homestead  ex- 
emption as  against  an  execution  issued  on  such  judgment.  The 
State  for  use,  etc.  v.  Allen,  543. 

9.  What  not  a  sale  of  homestead  right  under  act  of  Congress. — Where  a 

party,  after  having  taken  steps  to  secure  public  lands  as  a  home- 
stead under  the  acts  of  Congress  commencing  with  section  2289  of 
the  Revised  Statutes,  and  after  having  made  improvements  thereon 
by  erecting  houses,  etc.,  at  the  end  of  two  years,  abandons  all  in- 
tention of  securing  the  lands  as  a  homestead,  and  executes,  on  the 
back  of  his  preliminary  certificate,  a  relinquishment  of  his  claim 
to  the  Government,  and  sells  the  improvements  he  had  erected 
thereon  to  another,  delivering  to  him  his  certificate  with  the  relin- 
quishment endorsed  thereon,  and  possession  of  the  lands,  such  a 
transaction  is  not  a  sale  of  an  imperfect  pre-emption  or  homestead 
right,  and  a  note  made  by  the  purchaser  for  the  purchase-money 
is  not  tainted  with  illegality.     Tarrance  r.  Hatfield,  234. 

HOMICIDE. 

See  CuiMiNAi.  Law.  , 

HUSBAND  AND  WIFE. 

1.  Choses  in  action  belonging  to  ivife^s  statutory  separate  estate;  power 

of  husband  to  collect. — The  husband  has  the  power  to  reduce  to 
possession  choses  in  action  belonging  to  the  wife  as  her  statutory 
separate  estate.     Smith  v.  Whitfield.  106. 

2.  Same;  jiower  of  husband  to  reinvest. — When  such  choses  in  action 

have  been  reduced  to  possession  by  the  husband,  he,  as  trustee  of 
.the  wife,  has  the  power,  and  it  is  his  duty  to  invest  the  proceeds 
in  other  property;  and  when  invested  in  other  property,  such 
property  becomes  the  statutory  separate  estate  of  the  wife. 
lb.  106. 
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3.  Wife's  statutory  separate  estate;  ivhat  a  part  of. — Where  the  wife,  as 

legatee,  was  entitled  to  a  distributive  share  in  certain  assets  in  the 
hands  of  the  personal  representative  of  her  testator,  consisting  in 
part  of  a  note  made  by  a  debtor  to  the  estate,  such  distributive 
share  being  her  statutory  separate  estate,  and  the  husband  pur- 
chased for  her  from  such  debtor  a  horse  and  paid  for  it  by  getting 
the  personal  representative  to  credit  the  amount  of  the  price  of 
the  horse  on  the  note,  and  charge  it  to  the  wife  on  account  of  her 
distributive  share  in  said  estate, — held,  that  this  was  not  an  as- 
signment or  transfer  by  the  husband  of  a  part  of  the  distributive 
share  of  the  wife  in  payment  for  the  horse,  but  was  a  payment  of 
the  price  of  the  horse  by  a  payment  pro  tanto  of  the  wife's  distrib- 
utive share ;  and  that,  by  operation  of  law,  the  legal  title  to  the 
horse  vested  in  the  wife,  as  her  statutorj'  separate  estate.     lb.  106. 

4.  Competency  as  witnesses  for  each  other. — In  civil  cases,  husband  and 

wife  are  competent  witnesses  for  each  other,  to  prove  any  fact  that 
did  not  come  to  their  knowledge  through  the  channel  of  the  con- 
jugal relation  or  which  is  manifestly  not  confidential.  This  em- 
braces all  matters  which  must  have  been  intended  by  them  to  be 
made  public,  and  the  disclosure  of  which  would  not  be  a  violation 
of  marital  confidence,  or  tend  to  engender  matrimonial  discord. 
Gordon,  Rankin  &  Co.  v.  Tiveedy,  202. 

5.  Husband  and  wife;  competency  as  witnesses  for  or  against  each  other. 

It  must  be  regarded  as  settled,  that  when,  in  any  case,  husband 
and  wife  are  competent  witnesses  against  each  other,  they  are 
also  competent  witnesses  for  each  other.     Tucker  v.  State,  342. 

6.  Same ;  when  wife  competent  u-iiness  for  husband  in  criminal  case. 

On  the  trial  of  the  husband  for  an  assault  and  battery  on  his  wife, 
she  is  a  competent  witness  for  him.     Ih.  342. 

7.  Release  of  doiver  by  the  wife,  as  consideration  of  conveyance  to  her 
by  the  husband. — The  release  by  a  married  woman  of  her  inchoate 
right  of  dower  in  her  husband's  lands,  may  be  a  valuable  consid- 
eration for  a  conveyance  of  other  lands  to  her  by  the  husband, 
whether  the  release  is  executed  contemporaneously  with  the  exe- 
cution of  the  deed,  or  in  pursuance  of  a  previous  agreement ;  but 
such  contracts  between  husband  and  wife  must  be  reasonable  and 
free  from  fraud,  in  order  to  be  sustained  in  a  court  of  equity,  when 
the  husband's  deed  to  her  is  attacked  by  creditors,  and  should  be 
especially  scrutinized  when  the  husband  is  at  the  time  insolvent, 
or  in.  failing  circumstances.     Gordon,  Rankin  &  Co.  v.  Tweedy,  202. 

8.  Value  of  inchoate  right  of  dower,  when  consideration  for  a  deed; 

hov;  estimated. — In  a  suit  in  equity  by  creditors  of  the  husband  to 
have  a  deed  to  land,  executed  by  him  to  his  wife,  set  aside  as 
fraudulent  and  void,  standard  annuity  tables,  founded  in  human 
experience  and  observation,  furnish  the  proper  rule  by  which  the 
court  should  ordinarily  be  governed  in  computing  the  probable 
value  of  the  wife's  inchoate  right  of  dower  in  lands,  conveyed  by 
the  husband  to  a  third  party,  the  release  of  which  forms  a  part  of 
the  consideration  of  the  deed  to  her,  which  is  assailed  by  the  hus- 
band's creditors ;  but  in  no  event  should  the  value  of  the  dower 
interest  exceed  one-sixth  of  the  value  of  the  lands.     lb.  202. 

9.  Husband' s  liability  to  the  wife  for  interest  on  her  statutory  separate 

estate.— Xjwder  the  statutes  regulating  the  estates  of  married  women, 
the  husband  is  not  liable  for  interest  on  moneys  belonging  to  the 
statutory  separate  estate  of  his  wife  which  were  used,  or  converted 
by  him  ;  and  hence,  interest  thereon  is  not  such  a  consideration  as 
will  support  a  conveyance  by  him  to  her,  when  assailed  by  his 
creditors  on  the  ground  of  fraud.  lb.  202. 
10.  Husband's  liability  for  interest  on  ivife's  equitable  estate. — Nor  is  the 
husband  liable  for  interest  on  moneys  belonging  to  his  wife's  equit- 
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able  estate,  which  he  has  used  or  converted,  in  the  absence  of  an 
agreement  on  his  part  to  paj'  interest,  or  an  express  dissent  on  her 
part  to  the  use  thereof  by  him  ;  and  hence,  interest  thereon  will 
not  support  a  conveyance  by  him  to  her,  when  assailed  by  credit- 
ors, in  the  absence  of  such  agreement  on  his  part,  and  of  such  dis- 
sent on  her  part.     Ih.  202. 

11.  Earnings  of  the  wife  the  property  of  the  husband. — At  common  law, 

the  earnings  of  the  wife  during  coverture  belonged  to  the  husband  ; 
and  this  principle  is  not  abrogated  by  our  statutory  system.    Ih.  202. 

12.  When  husband  acts  as  agent  for  his  wife. — Where  a  guardian,  having 

purchased  a  lot  of  land,  partly  for  cash,  and  partly  on  credit,  used 
his  ward's  money  in  making  the  cash  payment,  taking  a  deed  in 
his  own  name,  executed  by  husband  and  wife,  in  usual  form,  and 
securing  the  unpaid  purchase-money  by  executing  to  the  husband 
a  mortgage  on  the  lot,  in  which  the  debt  was  recited  as  due  to  the 
husband,  while  the  lot  belonged  to  the  wife,  but  the  fact  of  her 
ownership  did  not  af)pear  on  the  face  of  the  papers,  nor  was  other- 
wise made  known, — lield,  that  the  husband,  in  making  the  sale, 
acted  as  agent  of  the  wife,  and  that  she  ratified  the  agency  hy 
joining  in  the  execution  of  the  deed.     Robinson  v.  Pebworth,  240. 

13.  When  notice  to  the  husband  is  notice  to  the  wife. — In  such  case,  after 

a  sale  of  the  lot  under  a  power  contained  in  the  mortgage,  at  which 
it  was  bid  off  by,  and  conveyed  to  a  third  party,  who  acted  merely 
for  the  wife,  and  who  subsequently  executed  a  conveyance  to  her, 
and  after  a  recovery  of  the  lot  by  the  wife  in  an  action  of  eject- 
ment, on  bill  filed  by  the  ward,  seeking  to  subject  the  lot  to  sale 
for  the  payment  of  the  money  which  was  paid  to  the  husband  by 
the  guardian,  it  was  further  held  that  notice  to  the  husband  was 
notice  to  the  wife,  and  that  she  could  claim  no  higher  rights,  or 
greater  exemptions,  than  her  husband  could  have  plaimed,  if  the 
lot  had  been  his  propert}'.     lb.  240. 

14.  When  party  not  a  bona  fide  purchaser. — The  lot  having  been  the 

property  of  the  wife,  and  the  debt  for  the  unpaid  purchase-money, 
though  payable  on  its  face  to  the  husband,  having  been  in  fact  due 
to  her,  when  she,  through  another,  made  the  purchase,  she  simply 
bought  mortgaged  property  in  payment  of  her  debt ;  and  hence, 
being  charged  with  notice  of  the  ward's  prior  equity,  she  did  not 
thereby  become  a  bona  fide  purchaser.     lb.  240. 

15.  Same. — But  if  the  lot  had  been  the  property  of  the  husband,  and  the 

purchase-money  secured  by  the  mortgage  had  been  due  to  him,  the 
testimony  in  reference  to  the  consideration  of  the  wife's  purchase, 
merely  showing  that  it  was  a  "large  amount"  which  the  husband 
owed  her,  is  wholly  insufficient  to  establish  a  valuable  considera- 
tion parted  with  by  her,  or  even  to  establish  a  bona  fide  indebted- 
ness from  the  husband  to  her,  so  as  to  affect  the  rights  of  creditors, 
or  third  parties.     lb.  240. 

16.  Trespass  de  bonis  asportatis  by  the  husband;  damages  to  goods  of  the 

wife  can  not  be  recovered  in. — In  trespass  by  the  husband  against 
his  mortgagee  for  an  alleged  illegal  seizure  of  goods  under  the 
mortgage,  the  plaintiff  can  not  recover  damages  for  a  seizure  of 
goods  belonging  to  the  corpus  of  the  wife's  statutory  separate  es- 
tate ;  but  for  such  damages  the  wife  must  sue  alone.  Burns  v. 
Campbell,  271. 

17.  Bankruptcy;  effect  of  on  husband' s  right  to  sue  for  rents  of  lands  he- 

longing  to  the  wife's  statutory  separate  estate. — While  rents  of  lands 
belonging  to  the  wife,  as  her  statutory  separate  estate,  and  re- 
ceived by  the  husband  during  coverture,  are  held  by  him  in  trust, 
and  are  not  affected  by  his  bankruptcy ;  yet,  the  death  of  the  wife, 
intestate,  terminating  the  trust,  and  creating,  under  the  statute,  a 
new  right  in  the  husband,  rents  of  such  lands,  accruing  thereafter, 
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become  the  absolute  property  of  the  husband,  and  the  right  to  col- 
lect them  passes  to  his  assignee  in  bankruptcy.  Gayle  v.  Randall, 
469. 

18.  Widoxv'n  distributive  share  in  husband's  estate;  statutory  separate  es- 

tate.— The  statute  requiring  that,  in  the  computation  of  the  widow's 
dower  and  distributive  share  in  the  deceased  husband's  e8tate,the 
value  of  her  separate  estate  shall  be  deducted  (Code,  1876,  §  2715- 
16),  refers  to  an  estate  created  by  the  constitution  and  statutes, 
and  not  to  an  equitable  estate,  an  estate  which  is  made  separate 
by  the  terms  of  its  creation.     Harris  v.  Harris,  536. 

19.  Husband  and  wife;  right  of  husband  to  renounce  his  martial  rights  in 

u'ife's  statutory  separate  estate. — The  husband  may  renounce  the 
trusteeship  of  the  legal  estate  of  the  wife  and  all  the  privileges  in- 
cident thereto,  as  he  could  have  renounced  all  his  marital  rights  at 
common  law  ;  and  the  effect  of  such  renunciation  is,  that  the  prop- 
erty remains  the  property  of  the  wife,  she  holding  it  as  her  equit- 
able estate.     lb.  536. 

20.  Same;  investment  of  moneys,  the  wife's  statutory  separate  estate,  by  the 

husband. — The  husband,  in  investing  money,  the  statutory  sepa- 
rate estate  of  the  wife,  may  elect,  the  claims  of  creditors  who  had 
previously  supplied  the  family  with  necesvsaries  not  being  involved, 
whether  the  investment  shall  be  made  in  the  name  of  the  wife, 
continuing  the  character  of  the  estate,  or  whether  the  investment 
shall  be  made  in  the  name  of  himself,  or  of  a  stranger,  as  her 
trustee,  to  hold  for  her  sole  and  separate  use ;  and  when  such  in- 
vestment is  made  in  the  latter  way,  the  value  of  the  property  there- 
by purchased,  and  held  by  her  at  the  time  of  the  husband's  death, 
can  not  be  computed  in  ascertaining  her  dower  interest  and  dis- 
tributive share  in  his  estate.     lb.  536. 

21.  Transfer,  of  policy   of  life   insurance   by  the  husband  to  the   wife; 

character  of  estate  thereby  created. — A  transfer  by  the  husband  to 
the  wife  of  a  policy  of  insurance  on  his  life,  payable  to  him,  as  a 
gift,  creates  in  the  wife  an  equitable  separate  estate;  and,  she 
having  collected  the  insurance  money  after  his  death,  the  amount 
thereof  can  not  be  computed,  in  estimating  her  dower  interest  and 
distributive  share  in  his  estate.  (This  case  distinguished  from 
Williams  v.  Williams,  64  Ala.  405.)     lb.  536. 

See  Chancery,  4,  5,  12. 

Fraudulent  Conveyances. 

Judgments  and  Decrees. 

INDICTMENT. 

See  Criminal  Law. 

INFANTS. 

1.  Deed  by  infant ;   what  necessary  to  a  ratification. — To  constitute  a 

binding  ratification  of  a  deed  to  lands  executed  by  an  infant,  after 
he  becomes  of  age,  there  must  be  some  positive  act,  knowingly 
done,  affirming  the  conveyance,  or  which  is  inconsistent  with  the 
right  to  repudiate  it ;  mere  inaction,  unless  for  a  time  sufficient  to 
perfect  a  bar,  is  insufficient.     Eureka  Co.  v.  Edvjards,  248. 

2.  Executory  contracts  of   infants;  may  be  avoided  without  tendering 

back  u'hat  was  received  under  the  contract. — If  an  infant,  on  becom- 
ing of  age,  disaffirms  an  executory  contract,  the  adult  purchaser  or 
contractor  being  then  forced  to  become  the  actor,  to  have  the  con- 
tract performed,  the  quondam  infant  is  under  no  conditions  or 
limitations  in  asserting  the  invalidity  of  the  contract;  the  contract 
being  voidable,  and  he  making  timely  election  to  avoid  by  plead- 
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ing  his  minority,  his  defense,  if  sustained  bj-  the  proof,  will  prevail, 
without  his  tendering  back  anj'thing  he  may  have  acquired  or 
received  under  the  contract.     lb.  348. 

3.  Executed  contracts  of  infants;  when  tender  essential  to  relief  inequity. 

But  if  the  contract,  as  in  this  case,  is  executed,  the  rule  in  equity 
is  (lifTerent.  Then  the  quondam  infant,  or  any  one  asserting  claim 
in  his  right,  must  become  the  actor;  and  coming  into  court  in  quest 
of  equity,  he  must  do,  or  offer  to  do  equity,  as  a  condition  on  which 
relief  will  be  decreed  him;  and  hence,  if  the  money  or  other  valu- 
able thing  received  by  the  infant  be  still  in  esse,  and  in  the  posses- 
sion of  the  infant  or  of  the  jsarty  seeking  relief  in  his  right,  a 
bill  seeking  to  avoid  the  contract  need  not  tender,  or  offer  to  pro- 
duce or  pay,  as  the  case  m^y  be.     Ih.  248. 

4.  Same;  when  tender  not  required. — Where,  however,  as  in  this  case, 

the  infant  executed  a  deed  to  lands  sold  by  him,  and  received  and 
consumed  the  purchase-money  during  his  infancy,  a  bill  averring 
this  fact,  filed  by  one  claiming  the  land  under  a  deed  executed  by 
the  infant,  after  he  had  attained  his  majority,  to  have  the  first 
deed  cancelled  as  a  cloud  ui)on  his  title,  need  not  tender  back  the 
purchase-money  received  by  the  infant.     lb.  248. 

5.  When  notice  of  deed  of  infant,  vhich  he  had  disaffirmed,  by  a  purcha- 

ser from  infant  after  he  had  attained  his  majoritij,  innnaterial. 
Where  an  infant,  for  a  valuable  consideration,  which  he  received 
and  used  during  his  minority,  executed  a  deed  to  lands,  and  dis- 
affirmed it,  and  sold  and  conveyed  the  lands  to  another,  after  he 
became  of  age,  the  disaffirmance  of  the  first  deed  destroyed  all  the 
claim,  both  legal  and  eijuitable,  vested  in  the  grantee  thereunder, 
and  left  in  him  no  pretense  of  any  equitj'  to  assert  against  the  later 
purchaser ;  and  hence,  the  fact  that  such  purchaser  had  notice  of 
the  first  deed  was  immaterial.     lb.  248. 

See  Chancery,  47-8. 
INSANITY. 

See  Ckimixal  Law,  20-22,  52«-54. 
INSURANCE,  FIRE. 

1.  Validity  of  parol  contract  of. — A  valid  contract  of  fire  insurance  may 

be  made  in  parol ;  and  an  action  at  law  may  be  maintained  on  an 
agreement  to  insure,  if  all  the  terms  were  agreed  on,  so  as  to  cover 
the  time  of  the  loss,  and  the  breach  consists  in  the  failure  to  issue 
the  policy.     Home  Ins.  Co.  v.  Adler,  516. 

2.  When  agreement  to  insure  roid  for  uncertainty. — A  parol  agreement 

to  insure  against  loss  by  fire,  which  fixes  the  subject  and  sum  of 
insurance,  but  is  silent  as  to  the  rate  of  insurance,  the  duration 
of  the  policy,  the  payment  of  the  premium  or  other  material  stipu- 
lations, is,  by  itself  and  unaided  by  previous  dealings  between  the 
parties,  void  for  uncertainty.     lb.  516. 

3.  When  verbal  agreement  to   insure  aided  by  previous  policies. — But 

where  the  agreement  relates  to  insurance  on  merchandise  and 
household  goods  in  the  storehouse  of  the  party  seeking  the  insur- 
ance, and  he  had  previously  obtained  two  annual  policies  on  mer- 
chandise in  the  same  storehouse,  from  the  same  agent,  and  in  the 
same  insurance  company,  as  these  former  dealings  between  the 
parties  showed  the  house  in  which  the  merchandise  covered  by  the 
policies  was  kei^t,  the  rate  of  premium,  the  time  for  which  the  in- 
surance had  been  obtained,  and  the  many  stipulations  and  details 
embodied  in  the  policies,  proof  thereof  would  authorise  the  infer- 
ence, that  when  the  insurance  was  applied  for,  and  the  agent 
agreed  to  issue  the  policy,  all  the  previous  terms  were  impliedly 
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understood  and  adopted,  except  in  so  far  as  they  were  modified  by 
the  express  terms  of  the  verbal  agreement ;  and  hence,  in  a  suit 
on  the  agreement  to  insure,  after  a  loss  Ijy  fire,  the  two  former  pol- 
icies are  admissible  in  evidence  in  aid  of  the  agreement.     lb.  516. 

4.  Recovery  on  policy  issued  after  loss,  in  pursuance  of  prior  parol  agree- 

ment.— It  an  application  for  insurance  against  loss  by  fire  is  made, 
and  the  terms  agreed  on  prior  to  the  loss,  but  the  policy  is  not  is- 
sued until  after  the  loss,  and  the  policy  is  so  framed  as  to  make 
the  risk  take  effect  from  the  date  of  the  application,  then  a  recov- 
er}'  may  be  had  on  the  policy ;  but  if,  as  in  this  case,  the  policy 
was  not  dated,  and,  on  its  face,  was  not  made  to  take  effect  at  any 
time,  prior  to  its  issue,  there  can  be  no  recovery  on  the  policy,  on 
proof  of  an  anterior  parol  agreement  variant  from,  and  not  carried 
into  the  policy.     Ih.  516. 

5.  Parol  agreement  to  insure  against  loss  by  fire;  when  loss  covered  by. 

A  valid  parol  agreement  made  with  a  fire  insurance  company  in 
October,  that  a  policy  for  twelve  months  should  be  issued  in  the 
early  part  of  November,  would,  e.r  vi  terminorum,  cover  a  loss  oc- 
curring on  the  morning  of  the  19th  of  November.     lb.  516. 

6.  When  preliminary  proof  waived. — Letters  written  by  the  general 

agent,  and  by  the  resident  agent  of  a  foreign  fire  insurance  company 
to  the  insured,  notifying  him  that  the  company  refused  to  pay  the 
loss,  placing  the  refusal  on  the  express  ground  that  there  was  no 
insurance  on  the  property  when  it  was  destroj'ed,  and  making  no 
allusion  to  the  sufficiency  or  insufficiency  of  the  preliminary  proof 
of  loss,  are  competent  evidence  to  go  to  the  jury,  in  a  suit  by  the 
insured  against  the  insurance  company  to  recover  the  amount  of 
insurance,  on  the  question  of  a  waiver  of  further  preliminary  proof, 
or  of  an  implied  admission  that  such  proof  was  sufficient.  lb. 
516. 

7.  Interest  on. — Where,  by  the  terms  of  a  contract  of  fire  insurance, 

the  insurance  money  is  payable  only  at  the  expiration  of  two 
months  after  proof  of  loss,  interest  can  not  begin  to  run  until  that 
time  has  elapsed ;  and,  in  such  case,  the  time  when  the  proof  of 
loss  is  furnished,  is  a  question  of  fact,  to  be  proved  by  the  jury, 
and  should  be  left  to  them  by  an  appropriate  charge.     Ih.  516. 

8.  Limitation  of  risk  to  three-fourths  of  cash  vahie. — Under  a  clause  in  a 

policy  of  fire  insurance  that  "in  the  event  of  loss  by  fire,  the  com- 
pany should  not  be  liable  for  more  than  three-fourths  of  the  actual 
cash  market  value  of  the  property  insured,  immediately  prior  to 
the  loss,"  the  assured  carries  one-fourth  of  the  risk,  and  can  not 
recover,  in  the  event  of  a  loss,  more  than  three-fourths  of  the  ac- 
tual cash  market  value  of  the  insured  property  that  was  destroyed  ; 
and  such  policy  covering  two  classes  of  property  in  the  same  house, 
insuring  each  class  for  a  stated  amount,  neither  class,  if  deficient 
in  value,  can  be  supplemented  by  excessive  loss  on  the  other.  lb. 
516. 

9.  Unpaid  premium  a  credit  on  amount  recoverable  on  policy. — In  an 

action  on  a  policy  of  fire  insurance,  the  defendant  is  entitled  to  a 
credit  for  upaid  premium.     lb.  516. 

10.  Measure  of  recovery  under  provisions  of  policy. — A  policy  of  fire  in- 
surance on  a  stock  of  merchandise,  which  was  partially  destroyed 
by  removal  from  a  building  in  which  it  was  exposed  to  loss  by  fire, 
and  on  which  there  was  an  additional  insurance  in  another  com- 
pany, providing,  (1)  that  "in  case  of  any  otlier  insurance,  .... 
the  assured  shall  be  entitled  to  recover  of  this  company  no  greater 
proportion  of  the  loss  sustained,  than  the  sum  hereby  insured 
bears  to  the  whole  amount  insured  thereon  ;"  and  (2)  that  "when 
property  insured  by  this  company  is  damaged  by  removal  from  a 
building  in  which  it  is  exposed  to  loss  by  fire,  the  damage  shall  be 
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borne  by  the  insured  and  insurers,  in  such  proportion  as  the  whole 
sum  insured  bears  to  the  whole  value  of  the  property  insured,"^ 
held,  in  an  action  on  the  policy,  that  the  insurance  company  thereby 
assumed  the  risk,  not  on  any  defined  or  definable  portion  of  the 
stock,  but  on  an  undivided  proportion  of  the  whole  stock,  the  pro- 
portion which  the  sum  of  insurance  bore  to  the  value  of  the  whole 
stock;  and  that  this  was  the  measure  of  the  plaintiff's  recovery. 
Teague  v.  Germania  Fire  Ins.  Co.  473. 

See  EviDEN-cE,  42,  43. 

INSURANCE,  LIFE. 

1.  Supreme  Commandery  of  the  Knights  of  the  Oolden  Rule,  a  mutual 

life  insurance  company,  and  its  certificate,  entitled  "Knight's  Benefit 
Certificate,"  a  contract  of  insurance. — The  Supreme  Commandery 
of  the  Knights  of  the  Golden  Rule,  a  corporation  created  and  or- 
ganized under  the  laws  of  the  State  of  Kentucky,  is,  in  contem- 
plation of  law,  a  mutual  life  insurance  company  ;  and  a  certificate 
issued  by  that  corporation,  entitled  a  "Knight's  Benefit  Certifi- 
cate," by  which  the  corporation  promises  to  pay  a  specified  amount 
to  the  widow  of  the  holder  of  the  certificate,  on  his  death,  in  con- 
sideration of  his  having  become  a  member  of  the  order,  and  hav- 
ing paid  the  fee  for  admission  to  membership,  and  of  his  payment 
in  the  future  of  all  assessments  levied  and  required  by  the  corpora- 
tion, on  condition  that  he  remained  a  member  of  the  order,  in 
good  standing,  and  complied  with  all  its  laws  then  in  force,  or  sub- 
sequently enacted, — has  all  the  essential  elements  of  a  contract  of 
life  insurance  by  a  mutual  insurance  company  with  one  of  its  mem- 
bers. Supreme  Commandery,  Knights  of  Golden  Rule  v.  Ainsioorth, 
436. 

2.  Same;  when  a  subsequent  by-law  providing  a  forfeiture  of  certiUcate 

made  a  part  of  contract. — Where  such  certificate  is  silent  as  to  the 
consequence,  if  the  holder  should  die  by  his  own  hand,  but  recites 
that  any  violation  of  the  "  requirements  of  the  laws  now  in  force, 
or  hereafter  enacted,  governing  the  order,  or  this  class,  shall  render 
this  certificate  null  and  void,"  and  that  a  condition  upon  which 
its  obligation  depends,  is  "  the  full  compliance  with  all  the  laws  of 
the  order  now  in  force,  or  that  may  hereafter  be  enacted ;"  and  it 
was  issued,  and  was  accepted  by  the  assured  in  writing,  "subject 
to  the  laws  of  the  order  now  in  force,  or  which  may  hereafter  be 
enacted  by  the  Supreme  Commandery;"  and,  at  the  time  it  was 
issued,  there  was  a  general  laAV  of  the  corporation,  rendering  it  a 
condition  upon  which  a  certificate  could  issue,  and  upon  which  its 
benefits  could  be  realized,  that  the  member  to  whom,  or  upon 
whose  life  it  was  issued,  should  comply  with  the  "general  laws  of 
the  order  then  in  existence,  or  which  might  thereafter  be  enacted ;" 
but  the  by-laws  contained  no  provision  declaring  an  avoidance  or 
forfeiture  of  the  certificate  in  the  evejit  the  holder  should  die  by 
his  own  hands, — held  that,  by  force  of  the  recitals,  stipulations 
and  provisions  above  noted,  a  by-law,  enacted  by  the  corporation 
after  the  certificate  was  issued  and  accepted,  providing  that  a  cer- 
tificate of  this  class  should  be  forfeited  if  the  member,  tohether 
sane  or  insane,  should  take  his  own  life,  entered  into,  and  formed 
a  part  of  the  certificate,  avoiding  it  in  the  event  the  hoMer,  whether 
sane  or  insane,  should  take  his  own  life.     lb.  436. 

3.  Life  insurance;  meaning  of  the  words,  "takes  his  own  life." — The 

words,  "takes  his  own  life,"  when  used  in  a  clause  of  a  policy  of 
life  insurance  providing  for  a  forfeiture,  have  a  known  and  definite 
legal  significance,  importing  suicide;  that  the  policy  holder  must 
44 
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not  become  a  felo  de  se;  must  not  "  deliberately  put  an  end  to  his 
own  existence,  or  commit  any  unlawful,  malicious  act,  the  conse- 
quence of  which  is  his  own  death  ;  and  this  implies  that  he  must 
be  "  of  years  of  discretion  and  in  his  senses."    lb.  436. 

4.  Same;  plea  setting  up  the  taking  of  life  as  a  forfeiture;  ivhen  insuffi- 

cient.— Hence,  a  plea  to  an  action  on  a  policy  of  life  insurance, 
setting  up  a  forfeiture,  and  averring,  as  a  ground  therefor,  that  the 
assured  came  to  his  death  by  taking  his  own  life,  is  sufficient, 
although  it  is  not  averred  that  the  self-destruction  was  willful,  or 
that  the  assured  was  sane  at  the  time  he  took  his  life.  Such  an 
act  being  averred,  if  it  is  intended  to  excuse  it  because  of  the 
mental  unsoundness  of  the  assured  at  the  time  of  its  commission, 
that  fact,  the  matter  of  excuse,  should  be  replied  by  the  plaintiff. 
lb.  436. 

5.  Same;  forfeiture  of  by  suicide. — A  clause  in  a  policy  of  life  insur- 

ance, providing  for  a  forfeiture  in  the  event  the  assured  should, 
while  sane,  take  his  own  life,  is  the  mere  declaration  or  expression 
of  the  implication  of  the  law ;  as  such  an  event  would  operate  a 
forfeiture  in  the  absence  of  an  express  provision  in  the  policy  to 
that  effect.     lb.  436. 

6.  Same;  may  provide  for  forfeiture  by  assured  taking  his  own  life  while 

insane. — A  life  insurance  company  may  lawfully  stipulate  in  its 
policy  for  a  forfeiture  thereof,  in  the  event  the  assured  should  take 
his  own  life  while  insane.     lb.  436. 

See  Husband  and  Wife,  21. 

INTEREST. 

1.  On  obligations  payable  on  demand. — Debts  or  obligations  payable 
on  demand  do  not  bear  interest  until  a  demand  is  made,  or  suit  is 
instituted  ;  and  hence,  interest  would  run  on  such  a  contract  only 
from  a  breach  thereof.     Ragland  v.  Wood,  145. 

See  Executors  and  Administrators,  6-12. 

Insurance,  Fire,  7. 

Husband  and  Wife,  10-11. 

JUDGMENTS  AND  DECREES. 

1.  Judgment  by  consent;  what  is. — A  recital  in  a  judgment-entry,  that 

the  jDarties  came  by  their  attorneys,  and  by  consent  of  defendants, 
the  judgment  was  rendered  against  them,  shows  that  the  de- 
fendants, and  not  their  attorneys,  consented  to  the  rendition  of 
the  judgment.     McNeil  v.  State,  71. 

2.  Judgments  and  decrees  on  the  merits  final  and  conclusive. — No  princi- 

ple of  law  is  better  settled  than  that  the  judgment  of  a  court  of  compe- 
tent jurisdiction,  rendered  on  the  merits,  as  between  the  parties,  is 
final  and  conclusive  of  the  matter  in  controversy ,  so  long  as  it  remains 
unreversed ;  and  this  principle  applies  alike  to  the  decrees  of  the 
court  of  chancery  and  the  judgments  of  courts  of  law.  Tanjcersly, 
Adm'r,  v.  Pettis.  179. 

3.  Former  adjudication;  what  issues  covered  thereby. — When  there  is 

no  question  as  to  the  jurisdiction  of  the  court,  or  as  to  the  identity 
of  the  parties,  tlie  inquiry,  whether  the  subject-matter  of  the  con- 
troversj^  has  been  drawn  in  question  and  is  concluded  by  a  former 
adjudication,  is  determined,  when  it  is  ascertained  that  the  mat- 
ters of  the  two  suits  are  the  same,  and  the  issues  in  the  former 
suit  were  broad  enough  to  have  comprehended  all  that  is  involved  in 
the  second  suit.     lb.  179. 
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4.  Decree  dismissing  bill  on  the  merits;  effect  of  can  not  he  avoided  by 

showing  that  bill  was  unskillfnlly  drawn. — The  force  and  effect  of  a 
decree  of  a  court  of  equity  dismissing  a  bill  on  the  merits,  can  not 
be  obviated  by  the  complainant  invoking  his  negligence  or  unskill- 
fullness  in  pleading.     lb.  179. 

5.  Judgments  on  contracts  based  on  Confederate  ijHces  conclusive. — A 

jucigment  rendered  in  1871  on  a  promissory  note  executed  in  1864, 
for  purchase  of  personal  property  then  bought  at  administrator's 
sale,  is  conclusive  between  the  parties,  and  can  not  be  assailed  or 
scaled  on  account  of  Confederate  prices.     Roberts  v.  Rice,  187. 

6.  Merger  of  judgment;  what  does  not  operate  as. — A  judgment  having 

been  rendered  against  the  husband  for  goods  purchased  by  hini,  a 
portion  of  which  consisted  of  articles  of  comfort  and  support  of  the 
household,  etc.,  a  condemnation  of  the  wife's  statutory  separate 
estate  to  the  satisfaction  of  a  stated  part  of  such  judgment,  cover- 
ing only  the  value  of  the  articles  of  comfort  and  support  of  the 
household,  is  not  a  merger  of  the  original  judgment,  but  is  merely 
auxiliary  to  its  collection ;  and  it  operates  a  payment  only  when, 
and  to  the  extent  it  is  made  available.     lb.  187. 

7.  Scire  facias;  can  not  be  defended  for  errors  behind  the  judgment. — A 

scire  facias  to  revive  a  judgment  can  not  be  defended  because  of 
matters  going  behind  the  judgment,  or  of  errors,  in  the  course  of 
proqeedings  leading  to  its  rendition ;  and  hence,  the  failure  to  file 
a  complaint  in  a  suit  commenced  by  an  attachment,  although  an 
irregularity  for  which,  on  appeal,  a  judgment  by  default  would  be 
reversed,  is  no  defense  to  a  proceeding  by  scire  facias  to  revive 
the  judgment  recovered  in  that  suit.  Betancourt  v.  Eberlin,  Adm'r, 
461. 

See  Attachment,  5-6. 

Chancery,  20,  25,  30,  41,  44,  46. 

Error  and  Appeal. 

Garnishment,  3. 

Homestead,  7. 

Tax  Sales. 

« 

JURISDICTION. 

See  Chancery,  19. 

Executors  and  Administrators,  18-21. 

Notary  Public. 

Removal  of  Causes  from  State  to  Federal  Courts. 

Statutes. 

JURORS  AND  JURY. 

See  Criminal  Law. 

JUSTICE  OF  THE  PEACE. 

1.  What  act  outside  of  Ids  official  duty. — A  justice  of  the  peace,  or 
notary  public  having  the  jurisdiction  of  a  justice  of  the  peace,  be- 
fore whom  is  pending  a  garnishment  in  aid  of  the  collection  of  a 
judgment  rendered  by  him,  acts  outside  of  his  official  duty  in  col- 
lecting from  the  garnishee,  prior  to  judgment  against  him,  the 
amount  admitted  in  his  answer  to  be  due  the  defendant ;  and,  in 
the  absence  of  statutory  provisions,  the  collection  would  impose 
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no  liability  on  the  sureties  on  the  official  bond  of  such  justice  or 
notary.  Mason  v.  Crabtree,  479. 
2.  When  justice  of  the  peace  or  notary  public  acts  under  color  of  office  ; 
liability  of  his  sureties,  and  extent  of  recovery. — But  where  the  jus- 
tice of  the  peace,  or  notary  public  having  the  jurisdiction  of  a  jus- 
tice, falsely  represents  and  pretends  to  the  garnishee  that  he  had 
rendered  judgment  against  him,  and  thereby  pretends  that  he  has 
the  authority  to  receive  the  money,  and,  under  such  representa- 
tion and  pretense,  collects  the  money,  such  justfce  or  notarj',  be- 
ing a  bonded  officer,  and  having  authority  under  the  statute  to  col- 
lect from  the  garnishee,  on  the  rendition  of  a  judgment  against 
him,  in  collecting  the  money,  commits  a  wrongful  act  under  the  color 
of  his  office,  which  renders  him  and  his  sureties  liable  under  the 
statute  (Code,  §  179),  in  a  suit  brought  against  them  by  the  de- 
fendant in  the  original  judgment  on  which  the  garnishment  is 
founded,  for  the  restitution  of  the  money ;  but  the  recovery  in 
such  case  is  limited  to  the  money  received,  and  interest  thereon. 

lb.  m. 

See  EviDENCK,  45. 
Notary  Public. 

LANDLORD  AND  TENANT. 

1.  When  attachment  by  landlord  against  tenant  may  be  levied  on  crop  of 

under-tenant. — An  attachment  sued  out  by  a  landlord  for  the  re- 
covery of  rent,  the  mandate  of  which  runs  merely  against  the 
crops"  of  the  tenant  in  chief,  authorizes  a  levy  of  the  writ,  not  only 
on  the  crops  of  the  tenant  in  chief,  but  also  on  the  crops  raised  on 
the  rented  premises  by  an  under-tenant.    Agee  v.  Mayer  Bros.,  88. 

2.  Tenant  not  allowed  to  dispute  landlord's  title. — It  is  a  well  settled 

rule  that  a  tenant  is  estopped  from  disputing  his  landlord's  title, 
so  long  as  he  continues  in  possession  of  the  demised  premises ;  and 
hence,  ordinarily,  he  must  surrender  the  possession  of  the  prem- 
ises, before  he  can  be  heard  to  set  up,  or  assert  an  outstanding  title, 
adverse  to  that  of  his  landlord.  Houston  v.  Farris  &  McCurdy, 
570. 

3.  Unlawful  detainer;  when  defendant  can  not  set  up  title  adverse  to  his 

landlord  in  defense. — The  plaintiff  in  an  action  of  unlawful  de- 
tainer, having  derived  title  by  purchase  from  a  testator's  sole  de- 
visee, the  defendant,  ha\ing  entered  under  a  lease  from  the  plain- 
tiff, can  not,  under  the  principle  above  stated,  defeat  a  recovery 
by  showing  that  he  had  been  appointed  administrator  of  the  estate 
of  the  testator  under  whom  the  plaintiff  derived  title,  and  that 
the  latter  owed  debts  at  the  time  of  his  death,  some  of  which  were 
still  outstanding  and  unpaid.     lb.  570. 

4.  Exception  to  rule  prohibiting  tenant  from  denying   landlord's  title; 

what  not  within. — These  facts  do  not  show  that  the  landlord's  title 
had  expired,  or  that  it  had  been  extinguished  ;  and  hence,  the  case 
does  not  come  within  the  established  exception  to  the  general 
principle  forbidding  a  tenant  from  disputing  his  landlord's  title, 
that  the  tenant  may  always  show  that  his  landlord's  title  has  ex- 
pired, or  been  extinguished  since  the  creation  of  the  tenancy. 
lb.  570. 

See  Agency. 

LARCENY. 

See  Criminal  Law. 
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LIMITATIONS,  STATUTE  OF. 

1.  BUI  in  equity  by  creditor  to  set  aside  voluntary  conveyance;  when  ad- 
'  verse  possession  for  ten  years  by  grantee  a  bar. — Adverse  possession 

for  ten  years  by  a  grantee  in  a  voluntary  conveyance  of  land,  exe- 
cuted while  the  grantor  was  surety  on  a  guardian's  bond,  is,  under 
the  statute  of  limitations,  a  good  defense  to  a  bill  filed  by  an  ad- 
ministrator of  the  deceased  ward,  to  have  the  conveyance  set 
aside  as  fraudulent,  and  the  land  subjected  to  the  payment  of  the 
guardian's  liability  to  his  ward.     Snedeeor,  Adm'r  v.  Watkins,  Jf8. 

2.  Same. — As  the  purpose  of  the  proceedings  in  such  case  is  not  to  ob- 

tain a  personal  judgment  on  the  debt  or  liability,  or  to  recover  the 
land,  but  to  have  the  grantee  declared  a  trustee  in  invitum,  it  is 
immaterial  that  the  right  of  the  complainant  to  proceed  against 
the  surety  of  the  guardian  arose  within  ten  years  prior  to  the 
commencement  of  the  suit.     lb.  48. 

3.  Application  of  payment  by  creditor. — When  a  debtor,  owing  more 

tlian  one  debt  to  a  creditor,  makes  a  partial  payment,  but  does  not 
direct  its  application,  the  creditor  may  apply  it  to  any  of  the  debts 
then  due,  and  not  barred  by  the  statute  of  limitations.  Royston 
V.  May,  398. 

4.  Same;  vjhen  does  not  interrupt  the  running  of  the  statute  of  limitations. 

But  when  such  application  is  made  by  the  creditor,  being  the  act 
■  of  the  creditor,  in  which  the  debtor  does  not  participate,  and  of 
which  he  has  no  notice,  it  does  not  interrupt  the  running  of  the 
statute  of  limitations  upon  the  debt  to  which  the  pavment  was  ap- 
plied,    lb.  39S. 

5.  Effect  of  partial  payment. — The  statute  gives  to  a  partial  payment 

the  effect  of  removing  or  arresting  the  bar  of  the  statute  of!  limita- 
tions, only  when  it  is  made  before  the  bar  is  complete ;  if  the  bar 
is  complete,  a  partial  payment  will  not  remove  it.  Curtis  v. 
Daughdrill,  590. 

6.  Same;  credits  endorsed  on  note  must  be  proved. — Where  thje  fact  of  a 

partial  payment  is  disputed,  an  indorsement  on  a  promissory  note, 
purporting  to  be  of  a  partial  payment  made  at  a  time  when  the  bar 
ot  the  statute  of  limitations  was  not  complete,  is  not  evidence  that 
the  payment  was  made  at  the  time  specified.     lb.  590. 

7.  Same;  effect  of  credit  indorsed  on  note,  on  demurrer  to  the  evidence. 

But  where  the  bar  of  the  statute  is  sought  to  be  removed  by  a  par- 
tial payment  on  a  promissory  note,  on  which  a  credit  is  indorsed, 
purporting  to  be  a  payment  made  before  the  bar  of  the  statute  was 
complete,  and  the  credit  is  shown  to  be  in  the  handwriting  of  the 
plaintiff,  the  payee  of  the  note,  and  the  note,  with  the  credit  there- 
on, is  read  in  evidence  without  objection,  the  court,  on  a  demurrer 
to  the  evidence  interposed  by  the  defendant,  may  infer,  as  tlie  jury 
might,  if  the  question  had  been  left  to  their  determination,  that 
the  payment  was  made  at  the  time  specified  in  the  indorsement, 
thereby  removing  the  bar  of  the  statute.     lb.  590. 

MADISON  COUNTY. 

1.  Solicitor's  fees  in  county  court  of  Madison  county. — For  all  convic- 
tions for  misdemeanors  in  the  county  court  of  Madison  county, 
whether  commenced  by  affidavit  and  warrant  in  that  court,  or  by 
indictment  found  in  the  circuit  court  and  transferred  to  that  court, 
the  solicitor  is  entitled,  under  the  act  entitled  "An  act  to  regulate 
the  trial  of  misdemeanors  in  Madison  county,"  approved  February 
9th,  1877  (Pamphlet  Acts,  1876-77,  p.  149),  to  the  same  fees  as  for 
similar  services  in  the  circuit  court.     Murphy  v.  State,  15. 

MANDAMUS. 

See  Bill  of  Exceptions. 
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MECHANIC'S  LIEN. 

1.  Mechanic's   lien  for   improvements   on  rented  premises;    extent  of. 

Where  buildings  or  other  improvements  are  erected  on  leased  or 
rented  land,  at  the  request,  and  on  the  exclusive  credit  of  the  les- 
see, the  statutory  lien  of  the  contractor  extends  not  only  to  such 
improvements  and  erections  as  may  be  constructed  by  him,  but 
also  to  the  unexpired  leasehold  term  of  the  premises  on  which  the 
improvements  are  made,  not  exceeding  one  acre.  Rothe  v.  Bellin- 
grath,  55. 

2.  Same. — While  the  statute  also  extends  such  lien  to  the  materials 

furnished,  this  involves  the  necessary  implication  that  the  mate- 
rials must  be  capable  of  practical  identification,  when  the  lien  is 
sought  to  be  enforced  specifically  on  them  ;  and  hence,  w'here  the 
materials  are  furnished  to  a  lessee  and  are  by  him  used  in  repairs 
on  the  rented  premises,  and  are  so  merged  in  the  fi-eehold  as  to  be 
incapable  of  severance,  the  contractor  or  material-man  has  no  lien 
thereon,  but  merely  a  lien  on  the  leasehold  estate.     lb.  55. 

3.  Same;  taken  subject  to  conditions  in  lease. — Where  the  lien  attaches 

to  a  leasehold  interest,  it  is  subject  to  all  the  conditions  of  the 
lease;  and  where  the  lease  has  been  forfeited,  the  holder  of  the 
lien  must  pay  to  the  lessor  "all  arrears  of  rent,  or  other  money, 
interest  and  costs  due  under  the  lease,"  before  he  can  acquire  the 
rights  of  the  lessee  thereunder,  even  by  purchase.     lb.  ^5. 

4.  Rule  of  common  law  as  to  repairs  on  leased  premises;  statute  to  be  con- 

strued, ih  harmony  thereivith. — At  common  law  the  burden  of  repairs 
was  always  cast  on  the  tenant,  and  the  landlord  was  luider  no  im- 
plied obligation  to  keep  the  rented  premises  in  repair ;  and  the 
statute  providing  a  lien  in  favor  of  mechanics  and  material-men  for 
improvements  erected  on  rented  lands  (Code  of  1876,  §  3443),  must 
be  construed  in  harmony  with  this  principle,  so  far  as  its  letter  will 
permit.     lb.  55. 

5.  When  evidence  of  the  amount  due  under  the  lease  for  rent  or  damages 

inadmissible. — In  a  proceeding  under  the  statute  to  enforce  the 
statutory  lien  in  favor  of  a  material-man  for  materials  furnished 
under  a  contract  with  the  lessee,  against  the  leasehold  estate,  the 
amount  of  the  rent  due  the  lessor  by  the  lessee,  or  of  any  other 
moneys  or  damages  accruing  under  the  lease,  is  not  a  material  is- 
sue ;  and  hence,  testimony  tending  to  show  that  fact  is  immaterial 
and  inadmissible  on  the  trial,  although  it  may  become  material 
after  judgment  in  favor  of  the  plaintiff,  and  a  purchase  of  the  lease- 
hold estate  thereunder.     lb.  So. 

MERGER. 

See  Judgment,  6. 

MILL-DAM. 

1.  Proceedings  to  erect  mill-dam;  notice  to  jurors. — Where,  in  a  proceed- 

ing under  the  statute  for  authority  to  erect  a  mill-dam,  the  sheriff, 
after  selecting  the  jurors,  and  issuing  notices  for  them  to  attend  at. 
the  time  and  place  designated,  entrusted  the  notices  for  some  of 
the  jurors  to  the  applicant  to  be  served,-  who  did  serve  them,  and 
the  jurors  so  notified  attended  and  acted  as  jurors,  this,  in  the  ab- 
sence of  any  statutory  provision  prescribing  any  particular  mode  in 
which  the  jurors  were  to  be  notified,  and  of  injury  resulting  to  the 
contestant,  is  not  a  reversible  error.     Folmar  v.  Folmar,  136. 

2.  Same;  effect  of  judgment  of  reversal  on  appeal. — Where,  in  such  a 

proceeding,  this  court,  on  aj^peal,  reversed  an  order  granting  to 
the  applicant  authority  to  erect  the  dam,  and  remanded  the  cause, 
the  order  ceased  to  exist,  and  there  was  no  necessity  for  the  judge 
of  probate  to  have  entered  of  record  the  fact  of  reversal,  or  a  revo- 
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cation  of  the  order ;  and  such  order,  having  been  reversed  and.  an- 
nulled, could  not  be  pleaded  in  bar  or  in  abatement  of  further  pro- 
ceedings on  the  application.     lb.  136. 

3.  Same;  when  application  and  writ  sufficient. — An  application  in  such 

proceedings  is  not  subject  to  demurrer  on  the  ground  that  the  place 
where  the  dam  was  to  be  erected  is  not  definitely  designated,  when 
it  avers  that  the  applicant  is  the  owner  of  the  land  on  each  side  of 
the  stream,  the  name  of  which  is  given,  and  the  land  is  described 
by  sectional  subdivisions,  township  and  range,  and  the  side  of  the 
stream  on  which  the  mill  is  to  be  erected,  is  stated.     lb.  136. 

4.  Same;  admissibility  of  testimony. — In  such  a  proceeding  a  question 

propounded  by  the  applicant  to  a  witness,  .calling  for  the  purpose 
for  which  he  examined  the  place  where  the  dam  was  to  be  erected, 
and  his  answer  thereto,  that  he  examined  it  in  reference  to  health, 
are  permissible.     lb.  136. 

5.  Same;  when  findings  of  judge  of  probate  will  not  he  disturbed. — Where, 

in  such  a  proceeding,  after  the  inquest  of  the  jnj-y  had  been  re- 
turned to  the  judge  of  probate,  he  heard  other  evidence'  introduced 
by  both  the  applicant  and  contestant  before  making  an  order  for 
the  erection  of  the  dam,  this  court  will  not,  on  appeal,  revise  and 
reverse  the  conclusions  and  findings  of  the  judge,  unless  they  are 
manifestly  unsupported  by  the  evidence.     lb.  136. 

6.  Same;  07i  contest,  a  suit  inter  partes,  as  well  as  in  rem;  costs. — When 

the  application  in  a  proceeding  to  erect  a  mill-dam  is  contested, 
the  proceedings  assume  the  form  and  character  of  a  suit  inter  par- 
tes, as  well  as  in  rem;  and  if  the  contestant  is  inisuccessful,  he  is 
properly  taxed  with  the  costs  of  the  contest.     lb.  136. 

MINORS. 

See  Infants. 

MONEY. 

1.  Title  to,  passes  by  delivery. — Money  and  bank-notes  current  as  money 
pass  from  hand  to  hand  bj'  delivery,  possession  of  itself  being  suf- 
ficient evidence  of  title,  upon  the  faith  of  which  all  persons  dealing 
fairly  may  receive  them,     Rice  &  Wilson  v.  Jones  &  Bro.,  551. 

See  Confederate  Money. 

MORTGAGES. 

1.  Sale  of  land  under  power  contained  in  mortgage,  where  mortgagee  be- 

comes the  purchaser;  effect  of. — A  sale  of  land  under  a  power  con- 
tained in  a  mortgage,  at  which  the  mortgagee  became  the  pur- 
chaser, at  a  bid  less  than  the  mortgage  debt,  cuts  off  and  bars  the 
equity  of  redemption,  and  the  mortgage  debt  is  thereby  satisfied 
and  extinguished  to  the  extent  and  amount  of  the  mortgagee's  bid, 
by  mere  operation  of  law  ;  and  thereafter  the  mortgagee  can  main- 
tain an  action  at  law  to  recover  only  so  much  of  the  debt  as  his  bid 
may  not  have  satisfied.     Harris  v.  Miller,  26. 

2.  Same;  may  be  disaffirmedin  equity  by  mortgagor. — Such  sale  is  bind- 

ing on  the  mortgagee,  and  can  only  be  disaffirmed  at  the  election 
of  the  mortgagor,  or  those  claiming  under  him,  if  seasonably  ex- 
pressed, and  by  them  only  in  a  court  of  equity.  A  court  of  law, 
looking  only  to  the  legal  title  vested  in  the  mortgagee,  and  being 
incapable  of  adjusting  the  equities  between  the  parties,  and  of 
granting  the  relief  essential  to  a  termination  of  all  litigation,  and 
to  full  and  complete  justice  between  them,  can  not  avoid  the  sale. 
76.  26. 

3.  Same;  when  bid  less  than  debt,  balance  of  debt  a  lawful  charge  under 
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tlie  statute  of  redemption. — Where  a  sale  of  land  is  made  under  a 
power  contained  in  the  mortgage,  and  the  mortgagee  becomes  the 
purchaser  at  a  bid  less  than  the  amount  of  the  mortgage  debt,  con- 
ceding that  the  statutory  right  of  redemption  extends  to  such  a 
sale,  a  question  not  decided,  the  balance  of  the  debt  is  a  lawful 
charge  on  the  land,  which  the  mortgagor  coming  to  redeem  is  bound, 
under  the  statute,  to  pay ;  and  an  offer  to  redeem  which  does  not 
inlcude  such  balance,  is  insufficient..     lb.  26. 

4.  Same;  when  tender  insuj^cient. — In  such  case  a  tender  by  the  mort- 

gagor of  the  amount  bid  by  the  mortgagee,  with  ten  per  cent,  per 
^  annum,  is  insufficient,  although  accompanied  by  an  offer  to  pay 
aU  lawful  charge^,  where  it  is  manifest  that,  in  the  use  of  the  words 
"lawful  charges"  in  the  offer,  he  did  not  intend  to  include  the 
balance  due  on  the  mortgage  debt.    Ih.  26. 

5.  Offer  to  redeem  lands;  effect  on  sale  in  court  of  law. — Estoppels  or 

ratifications  resting  merely  in  parol  can  not,  in  a  court  of  law,  af- 
fect the  title  to  land ;  and  hence,  an  offer  to  redeem  -land  sold  un- 
der a  power  contained  in  a  mortgage,  resting  merely  in  parol,  can 
not,  in  court  of  law,  be  deemed  a  ratification  or  confirmation  of  the 
sale,  even  if  that  court  could  inquire  into  the  affirmance  or  dis- 
affirmance of  such  sale.     lb.  26. 

6.  Notice  of  sale  under  power  contained  in  a  mortgage;  what  sufficient. 

Posting  a  notice  of  sale  at  the  court-house  door,  and  another  at  the 
post-office,  in  the  city  of  Opelika,  is  a  strict  compliance  with  a 
power  of  sale  contained  in  a  mortgage,  which  required  that  the  sale 
should  be  advertised  by  posting  notices  thereof  "in  two  public 
places  in  Lee  county."     Edwards,  Hudmon  &  Co.  Meadows,  43. 

7.  Redemption  of  lands  by  mortgagor;  within  what  time  allotced. — An 

offer  by  a  mortgagor  to  redeem  lands  sold  under  a  power  of  sale 
contained  in  the  mortgage,  whether  made  by  bill  or  otherwise, 
must  be  made  within  two  years  from  the  date  of  sale,  unless  the 
mortgagee  was  the  purchaser ;  in  that  event  a  bill  to  set  aside  the 
sale  and  to  redeem  may  be  filed  within  a  reasonable  time,  to  be 
determined  by  the  circumstances  of  each  particular  case.  Cooper 
V.  Hornsby.  62. 

8.  Parol  sale  of  land  under  power  contained  in  mortgage;  mortgagor  can 

not  complain  of. — A  mortgagor  can  not  complain  that  a  parol  sale 
of  lauds  by  the  mortgagee  under  a  power  contained  in  the  mort- 
gage is  void,  because  it  was  not  evidenced  by  writing  as  required 
by  the  statute  of  frauds.  The  benefit  of  this  statute  is  not  availa- 
ble without  being  specially  pleaded,  and  if  waived,  and  the  con- 
tract is  admitted  or  satisfactorilj'  proved,  it  will  be  enforced.  lb.  62. 

9.  Same;  equity  of  redemption  cut  off  by. — Such  a  sale  is  obligatory  on 
the  parties  and  valid  .so  long  as  thej'  treat  it  as  binding,  and  it 
operates  to  cut  off  the  mortgagor's  equitv  of  redemption,  leaving 
in  him  merely  the  statutory  right  to  redeem,  which  can  only  be 
asserted  within  two  years  from  the  date  of  the  sale.     lb.  62. 

10.  Sale  of  lands  under  power  contained  in  mortgage;  payment  of  pur- 

(^hase-money. — Whether  a  purchaser  of  lands  under  a  power  con- 
tained in  a  mortgage  paid  the  purchase-money  in  lawful  currency, 
or  by  a  debt  due  him  from  the  mortgagee,  is  a  matter  resting  ex- 
clusively with  them,  M'ith  which  the  mortgagor  is  in  no  way  con- 
cerned.    76.  62. 

11.  When  mortgagee  of  personal  chattels  not  a  trespasser. — Under  a  power 

contained  in  a  chattel  mortgage  authorizing  the  mortgagee,  on  de- 
fault, to  take  possession  of  the  mortgaged  property  without  process 
of  law,  and  to  sell  the  same,  the  mortgagee  has  the  right,  after  de- 
fault, to  enter  upon  the  premises  of  the  mortgagor,  and,  without 
his  consent  and  against  his  will,  to  take  possession  of  the  property, 
provided  he  does  so  peaceably  and  without  violence  or  other 
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breach  of  the  public  peace ;  and  such  taking,  being  the  exercise  of 
a  right,  will  not  constitute  him  a  trespasser.  (Stone,  J.,  dissent- 
ing.)    Street  v.  Sinclair,  110. 

12.  When  terms  of  mortgage  can  not  he  varied  by  parol. — In  a  suit  in 

equity  for  the  foreclosure  of  a  mortgage  on  land,  it  is  not  com- 
petent for  the  mortgagor  to  prove  by  parol  evidence  that  he  intended 
to  convey  an  interest  in  the  land  different  from  that  specified  in 
the  mortgage.     Cotvley  v.  Shelby,  Trustee,  122. 

13.  Discharge  of  prior  mortgage  enures  to  benefit  of  junior  mortgagee. 

Where  two  mortgages  on  the  same  land  are  executed,  the  second 
or  junior  mortgagee  acquires  all  the  rights  of  the  mortgagor,  sub- 
ject to  the  conditions  of  his  mortgage,  and  to  the  prior  incum- 
brance ;  and  hence,  the  discharge  of  the  prior  mortgage,  by  a  pay- 
ment of  the  debt  secured  thereby,  enures  to  the  benefit  of  the 
junior  mortgagee,  and  not  to  the  benefit  of  the  mortgagor.  lb.  122. 

14.  When  secured  note  sufficiently  identified. — A  note  is  sufficiently  identi- 

fied as  being  the  note  secured  by  a  mortgage,  when  it  is  identical 
with  the  note  described  in  the  mortgage,  as  secured  thereby,  in 
dates,  amount  and  in  the  names  of  the  maker  and  payee,  although, 
in  the  mortgage,  the  payee  is  described  as  trustee,  while  in  the 
note  the  word  as  between  the  name  of  the  payee  and  the  word 
"trustee"  is  omitted:     Ih.  122. 

15.  What  does  not  constitute  equitable  mortgage. — The  fact  that  a  promis- 

sory note  given  for  the  purchase-money  of  lands  contains  a  descrip- 
tion of  the  lands,  does  not  create  an  equitable  mortgage  thereon 
for  the  unpaid  purchase-monev.  Prickett  &  Maddox  v.  Sibert, 
Adm'r,  194. 

16.  Mortgage  of  personal  chattels;  right  of  mortgagee  to  possession; — After 

default  in  the  payment  of  a  debt  secured  by  mortgage,  the  mort- 
gagee has  the  legal  title  and  the  right  of  immediate  possession  of 
chattels  conveyed  by  the  mortgage,  authorizing  a  recovery  thereof 
by  him ;  and  his  right  of  possession  is  not  afi'ected  by  partial  pay- 
ments previously  made  by  the  mortgagor  on  the  secured  debt,  un- 
less it  is  so  provided  in  the  mortgage.     Burns  v.  Campbell,  271. 

17.  Usury  not  available  to  mortgagor  in  trespass. — In  an  action  of  tres- 

pass brought  by  the  mortgagor  against  the  mortgagee,  for  seizing 
personal  property  conveyed  by  the  mortgage,  usury  is  not  available 
to  the  plaintiff  for  the  purpose  of  showing,  in  connection  with  evi- 
dence of  partial  payments,  that  the  mortgage  debt  has  been  paid, 
and  the  mortgage  satisfied.     lb.  271. 

18.  Same. — While  a  chattel  mortgage  is  satisfied,  and  its  lien  extin- 

guished, by  payment  of  the  mortgage  debt,  and  a  seizure  by  the 
mortgagee  of  the  mortgaged  property,  after  such  payment,  would 
constitute  him  a  trespasser ;  yet,  in  an  action  of  trespass  brought 
against  him  by  the  mortgagor,  founded  on 'such  seizure,  no  collat- 
eral investigation  can  be  had  into  the  usurious  character  of  com- 
missions charged  by  the  mortgagee,  who  was  a  commission  mer- 
chant, for  selling  cotton  conveyed  by  the  mortgage,  in  accordance 
with  the  terms  thereof,  for  the  purpose  of  showing  a  payment  of 
the  debt.    Ih.  271. 

19.  Advances  by  mortgagee;  what  prices  he  may  charge  therefor. — Under 

a  mortgage  securing  future  advances,  the  mortgagee  is  entitled  to 
such  prices  as  may  be  agreed  on,  or,  in  the  absence  of  an  agree- 
ment, to  a  fair  and  reasonable  market  valuation,  estimated  at  the 
time  and  place  of  sale ;  and  hence,  evidence  of  prices  paid  by  the 
mortgagee,  purchasing  at  wholesale,  at  another  time  and  place,  is 
inadmissible.     lb.  271. 

20.  Parol  mortgage;  ivhat  is. — A  verbal  agreement  between  a  mortgagor 

and  mortgagee,  made  after  the  executipn  of  the  mortgage,  that  it 
should  embrace  a  horse  furnished  to  the  former  by  the  latter,  and 
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stand  as  security  for  the  price  thereof,  is  valid,  at  least,  inter  par- 
tes, as  a  parol  mortgage ;  and,  in  an  action  of  trespass  by  the  mort- 
gagor against  the  mortgagee  for  seizing  other  chattels  conveyed  by 
the  mortgage,  the  fact  that  the  horse  belonged  to  the  mortgagee's 
son,  who  was  also  his  agent,  is  not  available  to  theplaintiff  for  the 
purpose  of  reducing  the  mortgage  debt,  and  of  showing  that  it  was 
paid,  if  the  son  consented  to  such  a  disposition  of  his  property. 
Jb.  271. 

21.  ^Yhen  commissions  agreed  to  be  paid  for  selling  mortgaged  cotton  not 

affected  by  sale  through  a  broker  at  a  lower  rate. — Nor  can  the  mort- 
gagor, in  such  action,  be  heard  to  complain,  that  the  mortgagee, 
who  was  a  commission  merchant,  employed  a  broker  to  sell  for 
him  the  cotton  shipped  to  him  by  the  mortgagor,  at  a  lower  rate  of 
commissions  than  that  which  the  mortgagor  agreed  to  pay  him. 
lb.  271. 

22.  Chattel  mortgage  with  porter  of  sale;  right  of  mortgagee  to  take  posses- 

sion under. — When  any  part  of  the  debt  secured  by  a  chattel  mort- 
gage, containing  a  power  of  sale,  remains  unpaid,  the  mortgagee  may 
execute  the  power  by  taking  possession  of  the  property,  provided 
he  does  so  without  committing  a  breach  of  the  peace,  or  violation 
of  the  criminal  law.     lb.  271. 

23.  Confusion  of  goods;  doctrine  applies  to  mortgaged  chattels. — AVhere 

the  owner  or  goods  willfull}',  or  through  want  of  proper  care,  so 
mix  or  mingle  them  with  the  goods  of  another,  that  they  can  not 
be  distinguished,  the  latter  is  entitled  to  the  whole,  unless  he  con- 
sented to  the  act ;  and  this  principle  applies  to  mortgaged  chattels, 
and  a  confusion  thereof  by  the  mortgagor  with  other  chattels  owned 
by  him  makes  the  whole  prima  facie,  at  least,  subject  to  the  lien 
and  operation  of  the  mortgage.     lb.  271. 

24.  Mortgage  of  after-acquired  property;  vjhen  no  .specific  lien  thereby 

created. — A  mortgage  of  property  to  be  thereafter  acquired,  which 
is  not  tlie  product,  increase,  or  accretion  of  something  already 
owned  by  the  mortgagor,  especially  when  only  general  terms  of  de- 
scription are  used,  creates  no  specific  lien  on  such  after-acquired 
property,  but  is  merely  an  agreement  to  execute  a  further  mort- 
gage,    lb.  271. 

25.  Foreclosure  of  mortgage  on  real  estate  by  sale;  when  surplus  consid- 

ered as  realty. — When,  on  the  foreclosure  of  a  mortgage  on  real  es- 
tate, a  surplus  remains  after  paying  the  mortgage  debt,  such  sur- 
plus does  not  become  personalty  for  the  purposes  of  distribution 
among  the  next  of  kin,  or  of  exemption  to  the  decedent's  widow  or 
minor  children,  but,  standing  in  the  place  of  the  equity  of  redemp- 
tion, retains  all  the  properties  of  realtv.  Beard,  Adm'r  v.  Smith, 
568. 

26.  Surplus  on  foreclosure  of  mortgage  on  real  estate;  wlien  widow  not  en- 

titled to,  as  exempt. — Hence,  where  a  mortgage  on  real  estate  is 
foreclosed  bj'  sale  after  the  death  of  the  mortgagor,  and  a  surplus, 
left  after  paying  the  mortgage  debt,  is  paid  to  the  administrator,, 
the  widow  can  not  claim  such  surplus  as  personal  property  exempt 
to  her  under  the  statute.     lb.  568. 

27.  Trial  of  right  of  property;  mortgagee  in  mortgage  of  unplanted  crop 

can  not  maintain. — A  mortgage  of  an  unplanted  crop  does  not  pass 
to  the  mortgagee  the  legal  title  to  the  crop  as  it  may  be  planted, 
or  as  it  may  come  into  existence ;  and  hence,  he  can  not  maintain, 
on  the  title  conferred  by  the  mortgage,  a  statutory  claim  suit  for 
recovery  of  the  crop,  if,  when  the  crop  comes  into  existence,  a 
creditor  of  the  mortgagor  sliould  seize  it  under  legal  process.  Co- 
lumbus Iron  Works  Co.  v.  Renfro  Bros.,  577. 

28.  Same ;   when  he   may  maintain. — But  tiie    equitable    title  of    the 

mortgagee  under  such  mortgage  may  be  converted  into  a  legal  title 
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by  some  new  act  on  the  part  of  the  mortgagor  after  the  crop  has 
come  into  existence,  in  ratification  and  confirmation  of  the  mort- 
gage, as  by  a  delivery  of  the  crop  to  the  mortgagee,  or  to  another 
for  him  ;  and  when  his  title  has  been  thus  perfected,  it  will  sup- 
port a  statutory  claim  suit  for  the  recovery  of  the  crop  against  an 
attaching  or  execution  creditor  of  the  mortgagor.  lb.  577. 
29.  Mortgage  on  unplanted  crop;  what  act  amounts  to  confirmation. — A 
delivery  of  the  crop,  after  it  has  been  gathered,  to  the  agent  of  a 
railroad  company  for  transportation  to  the  mortgagee,  is  such  a 
new  act  in  ratification  and  confirmation  of  the  mortgage  as  passes 
the  legal  title.     Ih.  577. 

See  Chancery,  13,  24-26. 

Ejectment,  1,  3,  4. 

Fraudulent  Conveyances,  13,  14. 

Homestead,  3-4. 

Husband  and  Wife,  12,  15. 

Vendor  and  Purchaser. 

NATIONAL  BANKS. 

1.  Power  to  ta.r  shares  m  for  State  purposes. — National  banks  being  the 

creatures  of  Congress,  and  the  right  of  the  States  to  tax  any  thing 
pertaining  to  them  being  wholly  derived  from  the  grant  made  by 
Congress,  the  power  to  tax  shares  in  such  banks  for  State  purposes 
must  be  accepted  with  all  the  conditions  and  reservations  annexed 
to  its  exercise.  Maguire  v.  Board  of  Rev.  and  Road  ComWs  of 
Mobile  County,  401. 

2.  Same;  revisory  power  of  Supreme  Court  of  United  States. — The  Su- 

preme Court  of  the  IJnited  States  has  the  reserved  power  of  re- 
vising, and  if  need  be,  of  reversing  the  rulings  of  the  State  courts 
bearing  on  the  exercise  by  the  States  of  the  power  to  tax  shares 
in  national  banks ;  and  hence,  the  decisions  of  that  court  on  that 
subject  must  be  adopted  and  followed  by  State  courts.  lb.  401. 
Z.  Discrimination  as  to  power  of  the  States  to  tax  capital  stock  of 
national  ba,nks,  and  shares  therein. — Touching  the  power  conferred 
by  Congress  on  the  States  to  tax,  that  body  has  carefully  discrim- 
inated between  the  capital  stock  of  national  banks,  and  the  shares 
in  such  capital  stock ;  the  power  to  tax  the  former  being  withheld 
from  the  States,  while  the  power  to  tax  the  latter  is  granted,  with 
stated  conditions  and  reservations.     lb.  401. 

4.  Taxation  of  shares  in  national  banks  in  this  State  prior  to  act  of  De- 

cember 8th,  1880,  not  authorized. — Prior  to  the  passage  of  the  act  of 
December  8th,  1880  (Pamph.  Acts,  1880-1,  p.  7),  there  was  no 
statute  in  this  State  which  authorized  the  assessment  of  shares  in 
national  banks  for  taxes.     lb.  401. 

5.  Taxation  of  shares  in  national  banks;  act  of  December  8th,  1880,  not 

violative  of  act  of  Congress. — The  act  of  December  8th,  1880,  pro- 
viding "  that  there  shall  be  levied  and  collected  on  the  value  of 
each  share  of  every  national  banking  association  located  M'ithin 
this  State,  whether  held  by  residents  or  non-residents,  the  same 
rate  of  taxation  as  is  levied  on  other  moneyed  capital,  the  same 
to  be  levied  and  collected  in  the  county  where  each  such  associa- 
tion is  located,  and  not  elsewhere,  and  to  be  paid  by  each  such 
association  for  the  shareholders  thereof,"  is  not  rendered  violative 
of  the  restrictions  placed  by  the  act  of  Congress  on  the  power  of 
the  States  to  tax  shares  in  such  associations,  by  reason  of  subdi- 
vision 8  of  section  362  of  the  Code  of  1876,  which  provides  only 
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for  the  taxation  of  the  excess  of  "all  money  loaned  and  solvent 
credits  or  credits  of  value,"  after  deducting  the  tax-payer's  in- 
debtedness ;  but  the  language  of  the  act,  construed  in  connection 
with  the  above  provision  of  the  Code,  allows  and  authorizes  a  de- 
duction by  the  shareholder  of  his  debts  from  the  value  of  the 
shares  owned  by  him,  because  the  privilege  of  such  deduction  is 
allowed  in  the  taxation  of  money  loaned,  and  solvent  credits  or 
credits  of  value.    lb  401. 

6.  Same. — Nor  is  the  provision  of  the  act  of  December  8th,  1880,  re- 

quiring the  taxes  on  such  shares  to  be  j)aid  by  the  bank  for  the 
shareholders,  violative  of  the  act  of  Congress.     Ih.  401. 

7.  Same;  not  affected  by  subd.  10  of  362  of  Corfe.— Subdivision  10  of 

section  362  of  the  Code,  which  declares  that  the  capital  stock  of 
domestic  corporations,  except  such  portion  thereof  as  may  be  in- 
vested in,  and  otherwise  taxed  as  property,  shall  be  subject  to 
taxation,  having  no  reference  to  the  taxation  of  shares  in  the  capi- 
tal stock  of  such  cdrporations,  is  not  violative  of  the  act  of  Con- 
gress restricting  the  power  of  the  States  to  tax  shares  in  national 
banks,  as  an  unfriendly  discrimination  agamst  such  shares ;  nor  is 
an  assessment  of  such  shares  under  the  act  of  December  8th,  1880, 
thereby  rendered  invalid,  because,  in  making  the  assessment,  no 
deduction  was  allowed  the  shareholders  for  or  on  account  of  taxes 
paid  by  the  bank  on  real  estate  or  other  property  owned  by  it,  and 
assessed  for  taxation.     Ib.401 

8.  Second  section  of  act  of  December  8th,  1S80,  unconstitutional. — No 

legislative  attempt  having  been  made  prior  to  the  passage  of  the 
act  of  December  8th,  1880,  to  tax  the  shares  of  national  banking 
associations,  the  second  section  of  the  act,  providing  that  "there 
shall  be  assessed  and  collected  in  any  county  where  such  associa- 
tion is  located,  upon  each  share  of  the  capital  stock  of  such  asso- 
ciation which  has  escaped  taxation  for  any  preceding  year  since 
1874,  the  same  rate  of  taxation.  State  and  county,  as  was  in  each 
year  assessed  and  collected  upon  other  moneyed  capital,"  is  \'iola- 
tive  of  sections  4  and  5  of  article  11  of  the  constitution,  limiting 
the  rate  of  taxation  in  any  one  year  for  State  and  county  purposes. 
lb.  401. 

NEGLIGENCE. 

See  Common  Carrier. 
Railroads. 
Warehousemex. 

NEW  TRIAL.  \ 

See  Rehearing. 

NOTARY  PUBLIC. 

1.  Notaries  appointed  to  exercise  jurisdiction  of  justices  of  the  peace; 
extent  of  jurisdiction. — Whatever  of  jurisdiction  is  conferred  upon 
justices  of  the  peace,  and  whatever  of  power  or  authority  they 
may  exercise  in  the  administration  of  that  jurisdiction,  are  con- 
ferred by  the  constitution  on  notaries  public  appointed  by  the 
Governor  to  "  have  and  exercise  the  same  jurisdiction  as  justices 
of  the  peace ;"  but  such  notaries  are  not  thereby  clothed  with,  nor 
can  they  exercise,  those  special  powers  granted  to  justices  of  the 
peace,  which  form  no  part  of  their  jurisdiction,  and  which  are  not 
necessary  to  render  that  jurisdiction  effectual.  Vann  &  Waiigh 
V.  Adams,  Thorne  &  Co.,  4^5. 
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2.  Attachments  returnable  to  circuit  or  city  courts;  notaries  public,  with 

jurisdiction  of  justices  of  the  peace,  have  no  power  to  issue. — No- 
taries public  appointed  by  the  Governor  to  "  have  and  exercise  the 
same  jurisdiction  as  justices  of  the  peace,"  have  no  power  or  au- 
thority to  issue  an  original  attachment,  returnable  to  the  city  or  cir- 
cuit courts;  and  hence,  such  attachment,  thus  issued,  is  void. 
lb.  475. 

3.  Notary  public  with  justice's  jurisdiction;  power  to  issue  attachments 

returnable  before  himself. — A  notary  public  with  the  jurisdiction  of 
a  justice  of  the  peace  has  authority  to  issue  an  attachment  return- 
able before  himself  for  the  collection  of  a  demand  within  a  justice's 
jurisdiction.     Rice  &  Wilson  v.  Watts,  593. 

NOTICE. 

1.  When  possession  of  real  estate  implied  notice  of  vendor's  title. — The 
open  possession  of  land  by  the  tenant  of  a  vendee  who  claims  title 
under  an  unrecorded  deed,  operates  as  implied  notice  of  the  ven- 
dee's title  to  a  creditor  of  the  vendor,  who,  during  the  continuance 
of  such  possession,  recovered  judgment  and  purchased  the  land 
under  an  execution  issued  on  the  judgment ;  and  such  notice  pro- 
tects the  vendee's  title  as  effectually  as  the  registry  of  his  deed 
would  have  done.     Pique,  Manier  &  Hall  v.  Arendale,  91. 

See  Adverse  Possession,  4,  5. 

Fraud,  1. 

Fraudulent  Conveyances,  14. 

Husband  and  Wife,  13-15. 

Infants,  5.  v 

Mortgages,  6,  10. 

Vendor  and  Purchaser. 

OFFICE. 

See  Auditor. 

Justice  of  the  Peace, 

OVERRULED  CASES. 

1.  Cobb  V.  Reed,  2  Stew.  444,  as  to  the  time  when  an  obligation  for  the 

delivery  of  personal  property  becomes  payable  in  money, 
and  foundation  for  suit,  overruled  in  Ragland  v.  Wood,  145. 

2.  Marshall  v.  Croom,  60  Ala.  121,  as  to  liability  of  fraudulent  grantee 

for  rents,  overruled  in  Kitchell,  Adm'r  v.  Jackson,  556. 

3.  Martin  v.  Martin,  35  Ala.  560,  first  principle  stated  in  opinion  de- 

clared unsound  in  Eureka  Co.  v.  Edwards,  248. 

PARTITION. 

See  Chancery,  6-8. 

PAYMENT. 

1.  Burden  of  proof. — Where  one  claims  that  a  debt,  the  prior  exist- 
ence of  which  is  admitted  or  proved,  has  been  paid  "by  the  substi- 
tution of  another  security,  whether  it  be  of  higher  or  of  the  same 
dignity  as  the  debt,  he  assumes  the  burden  of  proving  that  the 
substituted  security  was  taken  and  accepted  in  relinquishment  of 
the  debt.    McWilliams  v.  Phillips,  80, 
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2.  What   a  conditional  payment   merely. — Where  a  creditor  received 

from  his  debtor  an  orcler  on  a  third  party  for  lumber,  deliverable 
at  the  latter's  convenience,  which  was  accepted,  the  presumption 
of  law  is,  that  the  order  was  received  as  a  conditional,  and  not  as 
an  absolute  payment ;  and  the  condition  on  which  the  order  was 
to  operate  as  a  payment,  the  delivery  of  the  lumber,  not  having 
occurred,  in  the  absence  of  evidence  tending  to  show  that  any  loss 
or  injury  resulted  from  the  creditor's  failure  to  make  a  demand  for 
the  lumber,  the  debtor  is  not  entitled  to  a  credit  on  the  debt. 
lb.  80. 

3.  Application  of. — When  a  debtor,  owing  more  than  one  debt  to  a 

creditor,  makes  a  partial  payment,  but  does  not  direct  its  applica- 
tion, the  creditor  may  apply  it  to  any  of  the  debts  then  due,  and 
not  barred  by  the  statute  of  limitations.     Royston  v.  May,  398. 

4.  Same. — When  a  note  gives  to  the  payee  a  statutory  or  equitable  lien 

on  a  crop  to  be  grown  by  the  maker  for  its  payment,  and  a  part  of 
the  crop  is  delivered  to  the  payee,  in  the  absence  of  instructions 
or  agreement  to  the  contrary,  it  is  his  duty  to  apply  the  proceeds 
of  the  sale  thereof  to  the  payment  of  the  note.  In  such  case  the 
contract  between  the  parties  makes  the  appropriation,  which  can 
not  be  varied  by  the  payee,  without  the  consent  of  the  maker. 
Mahan  i\  Smitherman,  563. 

See  Limitations,  Statute  of,  4-7. 
Mortgages,  10,  13. 

PLEADING  AND  PRACTICE. 

1.  Plaintiff  suing  as  assignee  of  written  contract  for  delivery  of  personal 

property  must  have  and  aver  a  written  transfer. — In  order  to  authorize 
an  assignee  of  a  written  contract  for  the  delivery  of  personal  property 
to  sue  in  his  own  name,  he  must  have  a  written  transfer  of  the  con- 
tract ;  and  a  complaint  by  such  plaintiff  which  fails  to  show  a  writ- 
ten transfer  is  defective  on  demurrer.     Ragland  v.  Wood,  145. 

2.  Same;   when   complaint  fails  to  show  a  written  transfer. — An  aver- 

ment in  such  complaint  that  the  contract  was  "  duly  transferred  " 
to  the  plaintiff  is  insufficient,  as  the  transfer  may  have  been  by 
delivery  merely,  and  not  in  writing.     lb.  145. 

3.  Same;  what  averment  sufficient. — But  an  averment  in  the  complaint 

that  the  contract  was  "  duly  assigned,"  is  sufficient,  as  this  must 
be  construed  to  mean  a  transfer  in  writing.     lb.  145. 

4.  Recovery  on  joint  and  several  contracts. — Under  the  statute  (Code  of 

1876,  §§2905,  2919),  written  obligations  and  promises  of  any  de- 
scription are  several  as  well  as  joint ;  and  in  a  suit  against  the  ob- 
ligors or  promisors  a  recovery  may  be  had  against  one  or  more  of 
them,  as  the  facts  in  evidence  may  justify.     Steed  v.  Barnhill,  157. 

5.  What  amounts  to  general  issue. — A  defendant  can  derive  no  greater 

benefit  from  an  agreement  of  parties,  that  all  matters  which  can  be 
specially  pleaded  may  be  given  in  evidence  under  the  general  issue, 
than  he  could  enjoy  under  the  general  issue  without  such  agree- 
ment.    Burns  v.  Campbell,  371. 

6.  Demurrer  to  evidence;  its  effect. — The  effect  of  a  demurrer  to  evidence 

is,  as  declared  by  statute,  an  admission  upon  the  record,  by  the 
party  demurring,  of  the  truth  of  the  evidence,  and  of  every  infer- 
ence or  conclusion  the  jury  could  legally  deduce  therefrom ;  and 
this  is  a  mere  affirmation  of  the  well  defined  rule  of  the  common 
law,  that  if  a  party  voluntarily  substituted  the  court  for  the  jury, 
the  court  must  render  judgment  against  him,  if  the  jury  could  have 
legally  found  a  verdict  against  him.     Curtis  v.  Daughdrill,  590. 

7.  Same;  effect  of  credit  indorsed  on  note,  on  demurrer  to  the  evidence. 
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Where  the  bar  of  the  statute  is  sought  to  be  removed  by  a  ])artial 
jjayment  on  a  promissory  note,  on  which  a  credit  is  indorsed,  pur- 
porting to  be  a  payment  made  before  the  bar  of  the  statute  was 
complete,  and  the  credit  is  shown  to  be  in  the  handwriting  of  the 
plaintiff,  the  payee  of  tlie  note,  and  the  note,  with  the  credit  there- 
on, is  read  in  evidence  without  objection,  the  court,  on  a  demurrer 
to  the  evidence  interposed  by  the  defendant,  may  infer,  as  the 
jury  might,  if  the  question  had  been  left  to  their  determination, 
that  the  payment  was  made  at  the  time  specified  in  the  indorse- 
ment, thereby  removing  the  bar  of  the  statute.     lb.  590. 

8.  Trial  of  issues  of  fact  by  the  court;  special  finding,  when  open  for  re- 

view in  appellate  court. — Wliere,  by  agreement  of  parties,  a  jury  is 
waived  in  a  civil  case,  and  the  issues  of  fact  are  tried  and  determ- 
ined by  the  court  under  the  statute  (Code,  H  3020-31),  and,  at  the 
request  of  one  of  the  parties,  the  court  makes  a  special  finding,  the 
sufficiency  of  such  finding  is  open  for  review  on  appeal  to  this 
court.     Betancourt  v.  Eberlin,  Adm'r,  461. 

9.  What  necessary  to  support  special  finding. — Like  a  special  verdict, 

such  special  finding  can  not  be  aided  by  intendment,  or  by  refer- 
ence to  extrinsic  facts,  but  it  must  directly  and  affirmatively  find 
every  fact  in  issue,  essential  to  the  right  of  recovery,  or  judgment 
upon  it  can  not  be  pronounced ;  but  it  must  be  confined  and  be 
responsive  to  the  issue  ;  and  so  far  as  it  may  pass  beyond  the  issue 
and  find  facts  either  confessed  or  not  denied,  it  is  pro  tanto  imper- 
tinent and  bad.     lb.  461. 

10.  Same;  when  fact  not  in  issue  need  not  be  found. — Hence,  where,  in  a 

proceeding  by  scire  facias  to  revive  a  judgment  after  the  lapse  of 
ten  years  without  the  issue  of  an  execution,  a  special  finding  was 
made  by  the  court,  in  the  absence  of  a  plea  of  payment  or  an  issue 
touching  the  satisfaction  of  the  judgment,  such  finding  is  not  in- 
sufficient because  it  fails  to  find  that  the  judgment  had  not  been 
satisfied,  although,  under  the  statute,  the  judgment  must  be  pre- 
sumed to  be  satisfied,  and  the  burden  of  proving  that  it  was  not, 
is  thereby  made  to  rest  upon  the  party  seeking  to  revive.     lb.  461. 

11.  Scire  facias;    can  not  be  defended  for  errors  behind  the  judgment. 

A  scire  facias  to  revive  a  judgment  can  not  be  defended  because  of 
matters  going  behind  the  judgment,  or  of  errors  in  the  course  of 
proceedings  leading  to  its  rendition ;  and  hence,  the  failure  to  file 
a  complaint  in  a  suit  commenced  by  an  attachment,  although  an 
irregularity  for  which,  on  appeal,  a  judgment  by  default  would  be 
reversed,  is  no  defense  to  a  proceeding  by  scire  facias  to  revive  the 
judgment  recovered  in  that  suit.     lb.  461. 

12.  Verdict ;  what  sufficient. — A  verdict  in  favor  of  the  plaintiff  against 

"the  defendant  "  in  a  suit  wdiere  three  persons  are  joined  as  defend- 
ants, is  sufficient  and  will  support  a  judgment  against  all  the  de- 
fendants. In  such  case  the  reasonable  intendment  is,  that  the  word 
defendant  was  used  for  defendants,  and  it  will  be  treated  as  a  mere 
clerical  misprision.     Steed  v.  Barnhill,  157. 

See  Action. 

Amendment. 

Attachment. 

Error  and  Appeal. 

Insurance,  Life,  4. 

Limitations,  Statute  of. 

Trespass. 

Trial  of  Right  of  Property. 


704  INDEX. 

PRINCIPAL  AND  AGENT. 
See  Agency. 

PROHIBITION. 

See  Criminal  Law. 

PUBLIC  LANDS. 

See  Homestead,  9. 

PUBLIC  RECORDS. 

See  Auditor. 

RAILROADS. 

1.  Eight  of  owners  of  domestic  animals  to  allow  them  to  run  at  large; 

doctrine  of  common  law  in  reference  to,  does  not  prevail  in  this  State. 
The  doctrine  of  the  ancient  common  law,  that  the  owner  of  domes- 
tic animals  must  keep  them  in  his  close,  and  can  not,  without  be- 
coming a  trespasser,  suffer  them  to  run  at  large  upon  the  unen- 
closed lands  of  others,  never  prevailed  in  this  State ;  and  hence, 
an  owner  of  such  animals  can  not  be  regarded  as  a  trespasser,  or 
as  contributing  to  their  injury,  if  he  suffers  them  to  go  at  large, 
and  they  wander  upon  an  unenclosed  railroad,  and  are  there  in- 
jured by  a  passing  train.     Ala.  Great  Sou.  R.  R.  Co.  v.  Jones,  4S7. 

2.  Injury  to  stock  by  railroad  company;  ordinary  and  reasonable  care 

and  diligence  must  be  exercised  by  company. — A  railroad  company 
has  the  undoubted  right  to  the  free,  unmolested  and  exclusive  use 
of  its  road  for  the  purposes  for  which  it  is  appropriated ;  and,  if 
under  all  the  circumstances,  ordinary  and  reasonable  care  and  dili- 
gence are  exercised  to  avoid  injury  to  domestic  animals  found 
upon  the  road,  the  duty  to  which  it  is  subject  is  performed ;  and 
for  injuries  which  are  unavoidable,  it  can  not  be  made  liable. 
76.  4S7. 

3.  Reasonable  care  and  diligence;  when  a  question  of  law,  and  when  of 

fact. — Whether  ordinary  and  reasonable  care  and  diligence  have 
been,  in  a  particular  case,  observed,  or  omitted,  is  generally  a 
mixed  question  of  law  and  fact.  When  the  facts  are  not  disputed, 
and  the  deductions  or  inferences  to  be  drawn  from  them  are  indis- 
putable ;  or  when  the  standard  and  measure  of  duty  are  fixed  and 
defined  by  law,  are  the  same  under  all  circumstances,  the  question 
is  for  the  decision  of  the  court ;  but  if  the  facts  are  disputed,  or,  if 
not  disputed,  the  existence  of  negligence  is  an  inference  which, 
as  mere  matter  of  discretion  and  judgment,  may  or  may  not  be 
drawn  from  them,  the  question  must  be  submitted-  to  the  jury. 
lb.  487. 

4.  Failure  to  employ  good  and  safe  machinery,  etc.,  evidence  of  negli- 

gence.— It  is  the  duty  of  railroad  companies  to  adopt  the  best  pre- 
cautions against  danger  which  are  in  use,  and  to  procure  and  em- 
ploy good  and  safe  machinery  and  appliances,  such  as  are  most 
in  use,  and  approved  by  the  skillful  and  experienced  in  the 
operation  of  trains,  and  in  the  management  of  railroads ;  and  the 
omission  of  this  duty  is,  at  least,  evidence  of  negligence.     lb.  487. 

5.  Defective   head-light  evidence   of  negligence. — Hence,   in   an  action 

against  a  railroad  company  for  damages,  done  to  stock  by  its  train, 
a  charge,  given  at  the  plaintiff's  request,  instructing  the  jurj',  in 
substance,  that  if  they  believed  from  the  evidence  that,  at  the  time 
of  the  accident,  it  was  a  starlight  night,  and  the  train  was  running 
at  the  rate  of  twenty-five  miles  per  hour,  and  could  not  have  been 
stopped  by  the  use  of  all  proper  means,  in  a  less  space  than  one 
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hundred  and  twenty  yards,  and  that  the  head-light  used  on  the 
locomotive  only  enabled  the  engineer  to  see  the  road  about  fifty  or 
sixty  yards  ahead,  and  the  stock  so  injured  were  on  the  track,  and 
could  have  been  seen,  had  the  proper  light  been  provided,  and 
proper  vigilance  been  exercised,  in  time  to  have  prevented  the 
mjury,  then  they  would  be  authorized  to  find  the  defendant  guilty 
of  negligence, — is  free  from  error.     lb.  487. 

6.  Injury  to  stock  by  railroad  company;  allowing  stock  to  run  at  large 

not  contributory  negligence. — Apart  from  the  influence  of  any 
special  statute,  the  law  in  this  State  is,  that  it  is  not  such  contrib- 
utory negligence  for  the  owner  of  stock  to  suffer  them  to  run  at 
large,  as  to  prevent  him  from  recovering  damages  for  injuries 
negligently  done  to  them  by  persons  or  corporations  owning  or  con- 
trolling railroads.  Ala.  Great  Sou.  R.  R.  Co.  v.  McAlpine  &  Co., 
545. 

7.  Same;  rule  as  to  contributory  negligence  not  changed  by  local  act  of 

February  28,  1881,^  (Pamph.  Acts,  1880-1,  p.  223).— This  rule  as  to 
contributory  negligence  in  such  cases  is  not  changed  by  the  act  of 
February  28th,  1881  (Pamph.  Acts,  1880-1,  p.  223),  making  it  un- 
lawful.for  stock  to  run  at  large  in  a  designated  territory,  subjecting 
the  owner  to  damages  committed  by  such  stock  to  the  lands,  crops, 
etc.,  and  declaring  the  owner  or  manager  of  stock  who  knowingly 
suffers  them  to  run  at  large  guilty  of  a  misdemeanor.     lb.  545. 

8.  Same;  owner  of  stock  allojving  them  to  run  at  large  in  violation  of 

local  statute,  not  debarred  of  right  of  recovery. — The  fact  that  the 
owner  of  stock,  in  allowing  them  to  run  at  large,  is  guilty  of  a 
violation  of  a  local  statute,  making  it  unlawful  for  stock  to  run  at 
large  within  a  designated  territory,  does  not  preclude  him  from 
recovering  damages  against  a  railroad  company  for  injuries  done 
to  the  stock  within  such  territory,  while  at  large,  by  defendant's 
train.  In  such  case  the  plaintiff's  unlawful  act  did  not  contribute 
to  the  injury,  and  he  does  not  require  any  aid  from  it  to  establish 
his  cause  of  action.  lb.  545. 

9.  Degree  of  diligence  required. — The  law  exacts  of  railroad  companies, 

and  other  common  carriers,  in  their  use  of  steam  power,  extraor- 
dinary diligence,  or  "that  degree  or  diligence  which  very  careful 
and  prudent  men  take  of  their  own  affairs"  ;  and  while  there  are 
authorities  which  confine  this  rule  of  diligence  to  the  transportation 
of  passengers,  such  is  not  the  law  in  this  State.  lb.  545. 
10.  Blowing  whistle  or  ringing  bell  before  reaching  station  or  public  road. 
Under  the  statute  (Code  of  1876,  §  1699,)  no  duty  is  imposed  on  the 
engineer  in  charge  of  a  locomotive  running  on  a  railroad  to  blow 
the  whistle  or  ring  the  bell  until  the  locomotive  comes  within  one- 
fourth  of  a  mile  of  a  road -crossing  or  regular  depot  or  stopping 
place ;  and  hence,  a  charge,  given  at  the  request  of  a  plaintiff  in  an 
action  against  a  railroad  company  for  damages  to  stock,  which  as- 
sumes the  existence  of  such  duty  at  a  time  when  the  statute  does 
not  require  its  observance,  is  erroneous.     lb.  545. 

See  Common  Cakriek. 

REDEMPTION. 

See  Mortgages,  1-7. 

REHEARING. 

1.  Rehearing  under  the  statute;    when  applicant  not    without  fault. 
Where  a  claimant  of  personal  property  levied  on  under  an  execu- 
tion attended  court  on  Wednesday  and  Thursday  of  the  first  week 
of  the  term  to  which  the  execution  was  returnable,  with  his  testi- 
45 
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inony  and  attorney,  ready  to  attend  to  the  claim  suit,  but  finding 
that' the  cause  had  not  been  docketed,  he  and  his  attorney  left; 
and  afterwards,  on  another  day  of  said  term,  in  the  absence  of  the 
claimant  and  his  attorney,  and  without  notice  to  them,  the  cause 
was  placed  on  the  docket  and  on  the  same  day,  without  his  testi- 
mony, tried,  another  attorney  who  had  been  employed  by  the 
claimant  in  other  cases,  but  not  in  the  claim  suit,  through  mistake, 
and  without  the  claimant's  knowledge,  appearing  for,  and  repre- 
senting him,  of  ■vVhich  the  claimant  knew  nothing  until  after  the 
adjournment  of  the  court, — held,  that  the  claimant  was  not  without 
fault,  and  hence,  was  not  entitled  to  a  rehearing  under  the  statute, 
although  he  had  a  meritorious  defense  to  the  suit.  Renfro  Bros. 
V.  Merry  man  &  Co.,  195. 

REMOVAL  OF  CAUSES  FROM  STATE  TO  FEDERAL  COURTS. 

1.  Section  64I  of  U.  S.  Revised  Statutes  construed. — Section  641  of  the 

Revised  Statutes  of  the  United  States,  providing  for  tiie  removal 
into  the  Federal  courts  of  civil  suits  or  criminal  prosecutions  com- 
menced in  a  State  court  against  any  person  who  is  denied,  or  can 
not  enforce  therein  any  right  secured  to  him  by  any  law  providing 
for  the  equal  civil  rights  of  citizens  of  the  United  States,  etc.,  was 
intended  only  to  afford  protection  against  an  infringement  of  the 
equal  rights  of  citizens  of  the  United  States  by  State  action,  and 
by  that  action  alone  ;  and  does  not  refer  "to  other  obstructions  of 
right,  such  as  personal  or  class  prejudice,  or  political  feeling  and 
the  like."     Ex  parte  The  State,  363. 

2.  Same. — Hence,  the  existence,  in  the  locality  in  which  an  indictment 

for  crime  may  be  found  against  a  colored  person,  of  a  sentiment 
and  prejudice  hostile  to  him  because  of  his  race  and  color,  is  not  a 
cause,  under  that  statute,  for  the  removal  of  the  indictment  for 
trial  from  the  State  to  the  Federal  court.     lb.  363. 

3.  Same;  jurisdiction  of  State  court  not  ousted  by  the  mere  filing  of  an 

application  for  removal. — The  jurisdiction  of  the  State  court  is  not 
ousted  by  a  mere  application  for  the  removal  of  a  cause,  civil  or 
criminal,  pending  therein,  to  a  Federal  court;  but  it  is  only  when 
the  application  is  in  proper  form,  conforms  to  the  act  of  Congress 
authorizing  the  removal,  and  states  facts  bringing  the  case  within 
the  provisions  of  the  act,  that  it  becomes  the  duty  of  the  State 
court  to  yield  obedience  to  the  paramount  law,  and  to  cease  the 
exercise  of  its  original  jurisdiction.     lb.  363. 

4.  Same;  jurisdiction  of  State  court  to  pass  on  application  for  removal. 

The  State  court,  in  such  case,  has  an  unquestioned  jurisdiction  to 
determine,  upon  the  application  for  the  removal,  whether  a  case  • 
was  thereby  presented  which  required  that  it  should  cease  juris- 
diction and  transmit  the  cause  to  the  Federal  court  for  final  trial ; 
but  its  determination  of  that  question  is  subject  to  the  jurisdiction 
and  judgment  of  the  Federal  court,  when  the  case  finds  its  way 
into  that  court.     lb.  363. 

5.  Same;  jurisdiction  of  Federal  court  to  pass  on  question  of  removal; 

effect  of  its  determination. — When  the  case  has  been,  by  the  order 
of  the  State  court,  transmitted  to  the  Federal  court,  upon  that 
court  devolves  the  duty  of  determining  its  own  jurisdiction.  In 
determining  this  question,  it  is  not  concluded  or  affected  by  the 
judgment  of  the  State  court  having  original  jurisdiction ;  and  the 
conclusion  of  the  Federal  court,  that  the  application  does  not  give 
it  jurisdiction,  and  its  judgment  remanding  the  cause  to  the  State 
court,  is  binding  upon  the  latter  court.     lb.  363. 

6.  Same;  condition  of  cause  on  remandment  by  the  Federal  to  the  State 

court. — In  such  case,  the  Federal  court  not  having  acquired,  the 


INDEX.  TOT 

EEMOVAL  OF  CAVSI^S— Continued. 

State  court  could  not  lose,  jurisdiction  by  the  erroneous  order  of 
removal ;  and  hence,  when  the  cause  is  remanded  to  the  State 
court,  it  is  in  the  same  plight  and  condition  as  it  was  in  when  the 
order  of  removal  was  entered.     lb.  363. 

RENTS. 

1.  When  a  part  of  the  freehold. — The  rule  is,  that,  on  the  death  of  the 
owner  of  lands,  rent,  not  then  due,  is  not  a  chose  in  action,  but  is 
a  part  of  the  realty,  and  passes  with  the  reversion  of  the  freehold, 
as  a  mere  incident,  to  those  entitled.     Gayle  v.  Randall,  469. 

See  Chancery,  5. 

Fraudulent  Conveyances,  11,  12. 
Bankruptcy,  2. 

REVIVOR. 

See  Judgments  and  Decrees,  7. 

SALES. 

1.  Sale  of  personal  property;  what  not  a  delivery. — Where  one  agreed 

to  sell  to  another  a  threshing-machine  which  had  been  loaned  to, 
and  was  in  the  possession  of  a  third  party,  and  gave  to  the  pur- 
chaser an  order  on  the  party  in  possession  for  the  machine,  the 
purchaser  executing  his  note  for  the  purchase-money, — held,  in  the 
absence  of  proof  that  the  parties  so  intended,  that  this  did  not  con- 
stitute a  delivery  of  the  machine,  or  vest  the  title  tliereto  in  the 
purchaser.     Edwards,  Hudmon  &  Co.  v.  Meadows,  42. 

2.  Same. — To  constitute  a  delivery  in  such  case,  the  party  in  possession 

must  deliver  the  machine,  or  consent  to  attorn  to  the  purchaser  so 
as  to  become  his  bailee.     lb.  42. 

3.  Same;  waiver  of  delivery. — If  the  purchaser  in  such  case  voluntarily 

consents  to  let  the  party  in  possession  retain  the  machine  for  a  de- 
finite period  of  time,  as  a  matter  of  favor,  this  will  operate  a  waiver 
of  the  delivery ;  but  no  such  waiver  can  be  implied  from  the  fact, 
that  the  purchaser,  acting  under  the  moral  coercion  of  necessity 
dictated  by  the  situation,  as  where  the  bailee  refuses  to  deliver 
until  he  has  finished  a  certain  amount  of  work,  or  agrees  to  deliver 
only  after  he  has  finished  the  work,  merely  submits  to  the  bailee's 
continued  possession  as  the  best  arrangement  he  can  make  under 
the  circumstances.  The  party  in  possession  does  not  thereby  be- 
come the  bailee  of  the  purchaser,  but  he  continues  his  original 
custody  of  the  machine  as  the  bailee  of  the  vendor.     lb.  42. 

4.  Contract  of  sale  of  specific  chattels;  ivhen  complete. — A  sale  of  specific 

chattels  in  the  possession  of  the  seller  is  complete,  and  the  title 
passes  to  the  purchaser,  when  the  parties  agree  upon  the  terms  of 
sale,  although  the  actual  possession  may  not  pass,  and  the  pur- 
chaser may  not  be  entitled  to  it,  until  he  pays  the  price,  or  per- 
forms some  other  like  stipulation.     Pilgreen  v.  State,  368. 

5.  Same;  delivery  to  common  carrier. — A  delivery  of  goods  to  a  carrier 

for  the  buver,  in  accordance  with  his  specific  request,  is  a  delivery 
to  the  buyer.     lb.  368. 

6.  Same;  relation  of  the  common  carrier  to  the  parties. — When  goods  are 

forwarded  through  an  express  company,  by  instructions  of  the  pur- 
chaser, marked  "C.  O.  D.,"  the  carrier  is  the  agent  of  the  purchaser 
,  to  receive  the  goods  from  the  seller,  and  the  agent  of  the  seller  to 

collect  the  price  from  the  purchaser ;  and  the  sale  is  complete  when 
the  goods  are  delivered  to  the  carrier.    lb.  368. 
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SCHOLARSHIP. 

See  Contracts,  7-10. 

SET-OFF. 

1.  By  surety  of  debt  due  principal ;  xohen  not  available, — Sureties,  when 
sued  alone,  can  not,  without  the  consent  of  their  principal,  avail 
themselves,  by  way  of  set-ofF,  of  a  debt  due  from  the  plaintiff  to 
the  principal  at  the  commencement  of  the  suit.  Beard  v.  Union  <fc 
Amer.  Pub.  Co.  60. 

SHERIFF. 

See  Executors  and  Administrators,  25,  26. 

SOLICITOR. 

See  Madison  County. 

SPECIFIC  PERFORMANCE. 

See  Chancery,  18,  21,  22. 

STATUTES. 

1.  Construction  of. — A  statute  ought  to  be  so  interpreted  as  to  give  to 

each  clause,  if  possible,  some  meaning.    Ex  parte  Dunlap,  73. 

2.  When  not  affected  by  change  in  language. — The  words,  "unless  called 

to  testify  thereto  by  the  opposite  party,"  were  incorporated  in  the 
former  statute  (Rev.  Code,  §  2704)  merely  from  abundant  legisla- 
tive caution,  in  recognition  of  a  right  which  would  otherwise  have 
existed ;  and  hence,  the  omission  of  these  words  from  the  statute, 
by  subsequent  amendment,  can  not  be  construed  as  a  legislative 
intention  to  abrogate  the  right.     Dudley,  Adm'r,  v.  Steele,  433. 

3.  Same. — No  rule  of  statutory  construction  rests  upon  better  reason- 

ing than  that,  in  the  revision  of  statutes,  alteration  of  phraseology, 
the  omission  or  addition  of  words,  will  not  necessarily  change  the 
operation  or  construction  of  former  statutes ;  but  to  have  this  ef- 
fect, the  language  of  the  statute  as  revised,  or  the  legislative  in- 
tent to  change  the  former  statute,  must  be  clear.  Landford  v. 
Dunklin,  et  al.,  Adm'rs,  594. 

4.  Same. — The  words,  "and  not  to  the  person,"  as  used  in  the  act  of 

Decemder  24th,  1822,  declaring  that  a  former  statute  authorizing 
the  grant  of  letters  of  administration  to  the  sheriff  or  coroner  should 
be  strictly  construed,  and  that  the  administration  should  attach  to 
the  office,  and  not  to  the  person,  were  employed  in  the  abundance 
of  legislative  caution  ;  and  hence,  the  omission  of  these  words  from 
the  statute  as  codified  in  the  Code  of  1852,  and  the  Codes  sub- 
sequently adopted,  does  not  change  the  operation  or  construction 
of  the  statute.    lb.  594. 

5.  Exemption  of  State  from  operation  of. — Exemption  from  the  operation 

of  general  statutes  is  a  State  prerogative,  and  does  not  extend  to 
counties.     TTie  State  for  the  use,  etc.  v.  Allen,  543. 

STOCK. 

1.  Act  of  December  8th,  1880,  construed;  character  of  lien  thereunder. 
The  act  of  December  8,  1880  (Acts,  p.  260),  makes  it  unlawful  for 
the  owner  of  certain  named  stock  to  voluntarily  permit  such  stock 
to  go  at  large  ofT  his  premises  in  designated  portions  of  Mont- 
gomery county,  and  provides  that  he  shall  be  liable  to  every  person 
injured  for  all  damages  done  by  the  stock,  when  at  large,  to  fruit 
or  shade  trees,  shrubbery  or  crops,  and  further  provides  that  a 
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judgment  obtained  for  such  damages  "shall  be  a  lien  on  the  stock 
causing  such  injury,  in  addition  to  other  liens  which  an  execution 
on  such  judgment  may  have  according  to  law."  Held,  that  the 
lien  thereby  provided  for  does  not  arise  by  operation  of  law  from 
the  act  done,  or  the  injury  sustained,  but  depends  upon  the  sub- 
sequent reduction  of  the  claim  to  judgment.  Lehman,  Durr  &  Co. 
V.  Ferrell,  45S. 
2.  Extent  o^  li^n  thereby  provided. — Such  lien  can  only  be  commensu- 
rate with  the  ownership  of  the  person  by  whose  voluntary  per- 
mission the  stock  was  at  large ;  and  hence,  it  is  subordinate  to 
the  lien  of  a  prior  recorded  mortgage,  executed  bv  such  owner. 
lb.  458. 

See  Railroads. 

SUMMARY  JUDGMENTS. 

1.  Summary  judgment  against  county  treasurer  for  failing  to  pay  al- 

lowed claim;  luhen  motion  insufficient. — The  summary  remedy 
against  a  county  treasurer  for  failing  to  pay  a  claim  against  the 
county  under  the  provisions  of  section  3595  of  the  Code,  can  only 
be  maintained  when  the  demand  sued  for  is  an  "allowed  claim" 
against  the  county  ;  and  hence,  a  motion  which  fails  to  aver  that 
such  claim  had  been  allowed,  is  insufficient  on  demurrer.  Cohen 
V.  Coleman,  496. 

2.  Claim  against  county;  lohen  must  he  audited. — An  order  of  the  court 

of  county  commissioners,  declaring  a  named  person  a  pauper,  and 
allowing  for  her  support  a  designated  sum  per  month,  "payable 
monthly  out  of  any  money  in  the  treasury  not  otherwise  appro- 
priated," but  not  designating,  or  contracting  with  any  particular 
person  therefor,  does  not  authorize  the  judge  of  probate  to  draw 
his  warrant  on  the  county  treasurer  in  payment  of  a  claim  for  the 
support  of  such  pauper,  at  the  rate  specified  in  the  order,  in  favor 
of  the  party  rendering  the  service ;  but  before  such  order  can 
legally  be  drawn,  the  claim  must  be  audited  and  allowed  by  the 
court  of  county  commissioners.     Soothe  v.  King,  497. 

3.  Warrant  of  jtidge  of  probate;  when  not  an  audited  and  allowed  claim 

against  the  county. — Hence,  a  warrant  drawn  by  the  judge  of 
probate,  under  such  order,  for  the  support  of  the  pauper,  before 
the  claim  therefor  has  been  audited  and  allowed  by  the  court  of 
county  commissioners,  will  not  support  a  suminary  proceeding 
under  the  statute  (Code,  §  3395)  against  the  countj'  treasury  for 
failing  to  pay  it  as  an  allowed  claim  against  the  county.     Ih.  497. 

SURETIES. 

1.  When  released,  by  extension  of  debt. — When  a  note,  payable  twelve 
months  after  date,  is  taken  for  an  existing  debt,  the  right  of  action 
on  the  debt  is  thereby  suspended  until  the  maturitj"  of  the  note,  al- 
though there  may  be  no  express  agreement  to  that  effect ;  and 
sureties  on  the  original  debt  are  thereby  released,  unless  they  as- 
'  sented  to  the  arrangement.     Mobile  Life  Ins.  Co.  v.  Randall,  220. 

See  Skt-Off. 

TAXES. 

See  Executors  and  Administrators,  17. 
National  Banks. 
Tax  Sales. 
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1.  Sale  of  land  for  taxes;  validity  of;  hy  what  law  governed. — The  va- 

lidity of  a  sale  of  lands  for  the  payment  of  delinquent  taxes  must 
be  determined  by  the  law  of  force  at  the  time  the  sale  was  made. 
D riggers,  v.  Cassady,  529. 

2.  Same;  jurisdiction  of  probate  court  to  order,  limited,  and  must  ap- 

pear of  record. — The  probate  court  being  a  court  of  limited  juris- 
diction in  the  matter  of  the  sale  of  lands  for  the  payment  of  delin- 
quent taxes  under  the  provisions  of  the  act  of  February  12,  1879 
(Pamph.  Acts,  1878-9,  p.  1),  to  sustain  such  a  sale,  it  must  affirm- 
ativelj'  appear  of  record  that  the  court  had  jurisdiction  both  of  the 
subject-matter  and  of  the  person.     lb.  529. 

3.  Same;  when  jurisdiction  of  the  person  sufficiently  appears. — A  judg- 

ment-entry of  the  probate  court,  subjecting  lands  ol  a  non-resident 
to  sale  for  the  payment  of  delinquent  taxes,  which,  following  the 
form  prescribed  by  statute,  recites  that  "  notice  has  been  given  as 
required  by  law,  is  sufficient  under  the  act,"  although  under  its  ex- 
press provisions,  the  land-owner  was  entitled  to  notice  by  publica- 
tion in  a  newspaper  published  in  the  countv  in  which  the  lands 
lie.     lb.  529. 

4.  Same;  judgment  can  not  he  collaterally  assailed  for  mere  irregulari- 

ties.— While  great  accuracy  is  exacted,  and  strict  rules  are  applied 
for  the  protection  of  the  tax-payer,  such  proceedings  are  not  ex- 
empted from  the  influence  of  the  principle  forbidding  the  collateral 
assailment  of  judgments  for  mere  irregularities,  or  on  any  ground 
which  could  have  been  pleaded  in  defense.     lb.  529. 

5.  Same;  judgment  conclusive  as  to  defenses  which  could  have  been  made 

on  the  trial. — While  it  would  have  been  a  full  defense  to  such  a 
proceeding,  if  it  had  been  shown  on  the  trial  that  the  tax-payer, 
or  any  one  for  him,  had  tendered  to  the  collector  the  full  amount 
of  the  delinquent  taxes  due  by  him,  or  that  he  had  in  his  posses- 
sion, in  the  county,  a  sufficient  amount  of  visible  personal  property, 
out  of  which  the  taxes  might  have  been  realized  by  the  collector, 
the  failure  to  make  these  defenses  in  the  probate  court  is  conclus- 
ive on  him  and  those  holding  under  him ;  and  the  judgment  of 
condemnation  can  not  afterwards  be  collaterally  assailed  on  either 
of  these  grounds.     /  h.  529. 

6.  Lien  of  the  State  on  land  for  tares;  extent  of;  when  tender  insufficient. 

The  State  has,  under  the  statute,  a  preferred  lien  on  the  lands  of  a 
tax-payer  for  all  unpaid  taxes ;  and  hence,  a  tender  by  such  tax- 
payer, of  the  amount  of  the  taxes  due  on  the  lands,  without  includ- 
ing the  owner's  poll-tax  and  the  delinquent  taxes  due  on  his  per- 
sonal property,  is  insufficient,  and  will  not  constitute  a  defense  to 
proceedings  in  the  probate  court  to  condemn  the  lands  for  the  pay- 
ment of  the  delinquent  taxes  due  by  him.     lb.  529. 

7.  Same;  u^h^n  it  attaches;  not  affected  by  subsequent  alienation. — The 

lien  of  the  State  for  taxes  attaches  to  lands  under  the  statute  (Code, 
§  375),  on  the  first  day  of  January  of  the  year  for  which  they  were 
assessed;  and  it  is  not  affected  by  a  subsequent  alienation,  al- 
though made  prior  to  a  sale  for  the  payment  of  the  taxes,  and  to  a 
honafidfi  purchaser  for  value,  and  without  notice.     lb.  529. 

8.  Sale  of  lands  for  ta.res;  when   description  sufficient. — Where  lands 

are  described  in  the  assessment  list  and  in  the  proceedings  in  the 
probate  court  to  subject  them,  under  the  statute,  to  sale  for  the 

f)aj^ment  of  delinquent  taxes  "  as  two  hundred  acres,  known  as  the 
ands  of  the  late  Israel  Wiggins,  deceased,"  the  description  is  suf- 
ficient, parol  evidence  being  allowed  in  aid  of  identification.  lb. 
529. 

9.  Same;  when  void  for  uncertainty  of  description. — An  assessment  of 

lands  for  taxes,  in  which  the  lands  are  described  as  "  two  hundred 
acres  of  land  lying  in  Dale  county,"  is  void  for  uncertaintj' ;  and 
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proceedings  in  the  probate  court  to  subject  the  lands  to  sale  for  the 
payment  of  the  taxes,  based  on  such  assessment,  are  also  void. 
lb.  529. 
10.  Same;  description  in  assessment  list  can  not  he  varied. — The  jurisdic- 
tion of  the  probate  court  in  such  case  depending  upon  the  validity 
of  the  assessment,  and  the  statute  requiring  that  the  sale  must  be 
made  according  to  the  description  in  the  assessment  list,  which 
description  must  be  copied  in  the  docket  filed  by  the  collector  with 
the  probate  judge,  a  description  in  such  list  and'  docket  which  ren- 
ders the  assessment  void,  can  not  be  aided  by  a  more  perfect  de- 
scription in  the  judgment  of  condemnation,  and  subsequent  pro- 
ceedings,    lb.  539. 

TRESPASS. 

1.  Trespass  for  assault  and  battery;  admissibility  of  matters  of  provoca- 

tion.— In  an  action  of  trespass  for  an  assault  and  'battery,  the  de- 
fendant can  not  giv^e  in  evidence,  in  mitigation  of  damages,  matters 
of  provocation  on  the  part  of  the  plaintiff,  unless  they  happened 
contemporaneously  with  the  assault  and  battery,  or  so  recently 
prior  thereto  as  to  induce  the  presumption  that  the  assault  was 
committed  under  the  immediate  influence  of  the  passion  excited 
by  the  provocation.     Reiser  v.  Smith,  JiSl. 

2.  Same;  "cooling  time"   the   test  as  to  the  admissibility   of  provoca- 

tion.— In  such  case  the  test  is,  whether  the  "blood  had  time  to 
cool,"  or,  in  other  words,  whether  there  was  reasonable  cooling 
time  between  the  giving  of  the  provocation,  and  the  commission 
of  the  assault  and  battery.    lb.  4^1. 

3.  Same;  cooling  time  a  question  for  the  court. — Whether  there  is  reas- 

onable cooling  time  in  such  case,  is  a  question  of  law,  to  be  decided 
by  court,  and  not  of  fact,  to  be  determined  by  the  jury.     lb.  481. 

4.  Same;  wiien  provocation  not  admissible. — Held,  under  the  principles 

above  stated,  and  the  facts  of  this  case,  that  a  libel,  published  in 
plaintiff's  newspaper  in  the  morning  of  the  day  on  which  the  plain- 
tiff was  assaulted,  the  asssault  having  been  committed  in  the  af- 
ternoon, was  inadmissible  in  mitigation  of  damages.     lb.  481. 

5.  When  mortgagee  of  personal  chattels  not  a  trespasser. — Under  a  power 

contained  in  a  chattel  mortgage  authorizing  the  mortgagee,  on  de- 
fault, to  take  possession  of  the  mortgaged  property  without  process 
of  law,  and  to  sell  the  same,  the  mortgagee  has  the  right,  after  de- 
fault, to  enter  upon  the  premises  of  the  mortgagor,  and,  without 
his  consent  and  against  his  will,  to  take  possession  of  the  property, 
provided  he  does  so  peaceably  and  without  violence  or  other 
breach  of  the  public  peace  ;  and  such  taking,  being  the  exercise  of 
a  right,  will  not  constitute  him  a  trespasser.  (Stoxe,  J.,  dissent- 
ing.)    Street  v.  Sinclair,  110. 

6.  Trespass  de  bonis  asportatis ;  measure  of  damages. — In  trespass  de 

bonis  asportatis,  founded  on  a  mere  wrongful  taking,  unaccompa- 
nied by  any  act  of  wantonness,  malice  or  gross  negligence,  the 
measure  of  damages  is  the  value  of  the  plaintiff's  interest  in  the 
proj)erty  at  the  time  of  the  trespass,  and  not  the  value  of  the 
property  itself.     lb.  110. 

7.  Same. — Hence,  in  such  action  brought  by  a  mortgagor  against  a 

mortgagee  for  the  wrongful  taking  of  the  property  conveyed  by  the 
mortgage,  the  defendant  is  entitled  to  prove,  in  mitigation  of  dam- 
ages, the  amount  due  on  the  mortgage  debt.     lb.  110. 

8.  When  damages  are  too  remote. — In  trespass  for  wrongfully  seizing  and 

carrying  away  plaintiff's  live  stock  while  he  ^vas  engaged  in  farm- 
ing, damages  resulting  therefrom  to  his  farming  operations  are  too 
remote,  speculative  and  contingent  to  be  recovered.    lb.  110. 
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9.  Usury  not  available  to  mortgagor  in  trespass. — In  an  action  of  tres- 
pass brought  by  the  mortgagor  against  the  mortgagee,  for  seizing 
I)ersonal  property  conveyed  by  the  mortgage,  usury  is  not  available 
to  the  plaintiff  for  the  purpose  of  showing,  in  connection  with  evi- 
dence of  partial  payments,  that  the  mortgage  debt  has  been  paid, 
and  the  mortgage  satisfied.     Burns  v.  Campbell,  271. 

10.  <S«me.— WTiile  a  chattel  mortgage  is  satisfied,  and  its  lien  extin- 

guished, by  payment  of  the  mortgage  debt,  and  a  seizure  by  the 
mortgagee  of  the  mortgaged  property,  after  such  payment,  would 
constitute  him  a  trespasser ;  yet,  in  an  action  of  trespass  brought 
against  him  by  the  mortgagor,  founded  on  such  seizure,  no  collat- 
eral investigation  can  be  had  into  the  usurious  character  of  com- 
missions charged  by  the  mortgagee,  who  was  a  commission  mer- 
chant, for  selling  cotton  conveyed  by  the  mortgage,  in  accordance 
with  the  terms  thereof,  for  the  purpose  of  showing  a  payment  of 
the  debt.    lb.  271. 

11.  Trespass  de  boms  asportatis  by  the  husband;  damages  to  goods  of  the 

u'ife  can  not  be  recovered  in. — In  trespass  by  the  husband  against 
his  mortgagee  for  an  alleged  illegal  seizure  of  goods  under  the 
mortgage,  the  plaintiff  can  not  recover  damages  for  a  seizure  of 
goods  belonging  to  the  corpus  of  the  wife's  statutory  separate  es- 
tate ;  but  for  such  damages  the  wife  must  sue  alone.  lb.  271. 
12.  Evidence ;  res  gestae. — In  an  action  of  trespass  by  the  mortgagor 
against  the  mortgagee  and  his  agent  for  a  seizure  under  a  power  of 
sale  in  the  mortgage,  of  mortgaged  chattels,  the  written  notice  of 
sale,  and  the  sale  itself  of  the  chattels  by  the  agent,  are  admissi- 
ble in  evidence,  being  merely  cumulative  evidence  of  the  intention 
of  the  agent  in  taking  the  goods,  and,  as  such,  a  part  of  the  res 
gestx  of  the  alleged  trespass,  shedding  light  on  the  dominion  over 
the  goods  previously  asserted.    lb.  271. 

13.  Measure  of  damaaes. — In  trespass  for  taking  goods,  if  the  taking  is 

merely  unlawful,  the  measure  of  damages  is,  generally,  the  value 
of  the  goods,  or  amount  of  injury  done  to  them,  as  the  case  may 
be,  with  interest  to  the  date  of  judgment ;  but  if  the  taking  is 
perpetrated  in  a  rude,  wanton,  reckless,  or  insulting  manner,  or  is 
accompanied  with  circumstances  of  fraud,  malice,  oppression,  or 
aggravation,  or  even  with  gross  negligence,  the  party  injured  is  en- 
titled to  receive  exemplary  damages.     lb.  271. 

14.  Malice  of  agent  as  affecting  damages  against  principal. — The  rule  is, 

that,  where  several  defendants  are  sued  in  tort  for  damages,  the 
malice  or  other  evil  motive  of  one  can  not  be  matter  of  aggravation, 
or  ground  of  vindictive  damages  against  the  other ;  and  hence, 
principals  are  not  generally  held  liable  for  such  damages  by  reason 
of  the  evil  motive  of  the  agent,  unless  the  act  of  the  agent  was 
fully  ratified  with  a  knowledge  of  its  malicious,  aggravating,  or 
grossly  negligent  character ;  or  these  matters  of  aggravation  were 
probably  consequent  on  the  doing  of  the  wrongful  act  ordered  by 
the  principal ;  or  unless  the  agent  was  employed  with  a  knowledge 
of  his  incompetency.    lb.  271. 

15.  When  letter  by  agent  is  admissible  in  action  of  trespass  against  prin- 

cipal and  agent. — In  an  action  of  trespass  against  principal  and 
agent,  for  the  seizure  by  the  agent  of  plaintiff's  goods,  a  letter 
written  by  the  agent  two  days  before  the  seizure,  directed  to  the 
plaintiff,  and  received  by  him  in  due  course  of  mail,  and  endorse- 
ments made  on  the  envelope  by  the  agent,  evincing  an  unfriendly 
feeling  towards  the  plaintiff,  is  relevant  and  competent,  on  proof 
of  handwriting,  as  tending  to  show  malice  or  an  evil  motive  on  the 
part  of  the  agent,  which  may  have  entered  into,  or  given  color  to 
the  transaction.    lb.  271. 

16.  Evidence  of  malice;  ivhen  inadmissible. — In  trespass  against  princi- 
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pal  and  agent,  founded  on  the  seizure  by  the  agent  of  goods  of  the 
plaintiff  under  a  mortgage  to  the  principal,  where  it  is  sought  to 
charge  the  latter  by  reason  of  a  subsequent  ratification  of  the 
agent's  act,  the  fact  "that  the  principal  commenced  a  criminal  pros- 
ecution against  the  plaintiff  about  the  time  of  the  seizure,  is  not 
competent  evidence  for  the  plaintiff,  in  the  absence  of  all  evidence 
tending  to  show  the  principal's  original  participation  in  the  agent's 
act,  or  that  he  originally  authorized  it,  although  such  fact  may 
tend  to  show  malice  against  the  plaintiff  on  the  part  of  the  princi- 
pal. In  such  case,  the  prosecution  is  not  a  part  of,  or  connected 
with  the  transaction  alleged  to  have  been  ratified,  and  the  malice, 
standing  alone,  is  not  competent  to  authorize  the  inference,  that 
the  principal  conferred  an  original  or  previous  authority  upon  the 
agent  to  make  the  seizure.     lb.  271. 

17.  Same. — In  such  action  it  is  not  competent  for  the  plaintiff  to  show, 

by  way  of  aggravation  of  damages,  that  he  had  a  family,  consist- 
ing of  a  wife  and  several  minor  children,  at  the  time  of  the  seizure 
of  his  goods  by  one  of  the  defendants.     Ih.  281. 

18.  When  destitute  condition  of  plaintiff's  family,  caused  by  the  trespass, 

not  competent  evidence. — Nor  is  it  competent,  in  such  action,  to  show 
that  the  plaintiff's  family,  then  at  a  distant  place,  to  which  plain- 
tiff intended  moving,  were  in  a  destitute  condition  as  to  clothing, 
bedding  or  furniture,  caused  by  the  seizure  of  his  goods  by  the  de- 
fendant, without  proof  of  knowledge  by,  or  notice  to  the  defend- 
ant of  such  condition  at  the  time  the  goods  were  seized ;  but  the 
knowledge  of  such  facts  by  the  defendant,  or  information  charging 
him  with  notice  thereof,  would  tend  to  show  an  evil  motive,  such 
as  would  constitute  a  circumstance  of  oppression  or  aggravation. 
lb.  271. 

19.  Good  or  bad  faith  an  issue,  when  punitive  damages  are  claimed;  what 

evidence  is  competent  to  show  good  faith. — Exemplary  damages 
being  punitive  and  preventive  in  their  purpose,  as  well  as  compen- 
satory, the  good  or  bad  faith  of  the  defendant  is  always  a  vital  issue 
where  such  damages  are  claimed  ;  and  hence,  in  an  action  for  tres- 
pass brought  by  a  mortgagor  against  a  mortgagee  and  his  agent  for 
the  seizure  by  the  agent  of  goods  under  power  of  sale  contained  in 
the  mortgage,  it  is  competent  for  the  defendants  to  show,  in  miti- 
gation of  exemplary  damages  claimed  in  the  action,  that  the  agent 
had  good  reason  to  believe  and  did  believe,  that  a  part  of  the  mort- 
gage debt  remained  unpaid,  and  that  the  goods  seized  under  the 
mortgage  belonged  to  the  plaintiff,  and  were  conveyed  by  the  mort- 
gage ;  but  such  evidence  is  not  admissible  in  mitigation  of  actual 
damages.     lb.  271. 

20.  As  to  ratification  of  agent's  trespass  by  principal,  see  Agency,  1-6, 

10. 

See  Mortgages,  16,  19-24. 

TRIAL  OF  RIGHT  OF  PROPERTY. 

1.  Venue  as  to  property  levied  on  under  attachment. — When  an  attach- 

ment is  levied  in  a  county  different  from  that  in  which  it  was  is- 
sued, and  a  claim  to  the  property  is  interposed,  the  statute  (Code 
of  1876,  §  3290)  requires  that  the  trial  of  the  right  of  property 
must  be  had  in  the  county  in  which  the  attachment  was  levied. 
Ex  parte  Dunlap,  73. 

2.  As  to  right  of  mortgagee  of  unplanted  crop  to  maintain,  after  crop 

has  been  gathered,  see  Mortgages,  27-29. 
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TRUSTS  AND  TRUSTEES. 

1.  Resulting  trust;  how  created. — Where  a  man  buys  land  in  the  name 

of  another,  and  pays  the  consideration-money,  in  the  absence  of 
all  rebutting  circumstances,  the  land  will  be  held  by  the  grantee 
in  trust  for  him  who  pays  the  consideration-money.  This  trust  Re- 
sults, by  mere  presumption  of  law,  without  any  proof  of  the  actual 
intention  of  the  parties,  from  the  fact  that  one  pays  the  considera- 
tion-money, while  the  other  receives  the  title.     Rose  v.  Gibson,  35. 

2.  Right  of  beneficiary  to  pursue  trust  funds  invested  in  other  property; 

character  of  the  trust. — Where  a  cestui  que  trust  seeks  to  pursue 
trust  funds  invested  by  the  trustee  in  land  or  other  property,  and 
title  taken  in  his  own  name,  or  in  the  name  of  a  stranger  with  notice, 
it  is  wholly  immaterial  whether  the  money  was  paid  at  the  time  of 
the  purchase  or  afterwards.  This  is  not  technically  or  strictly  a  re- 
sulting trust,  but  a  trust  created  by  law,  originating  in  the  right  of 
the  cestui  que  trust  to  pursue  the  trust  fund,  through  its  various 
transmutations,  into  a  new  investment  made  in  violation  of  the 
trustee's  duties.      Whaley  v.  Whaley,  159. 

3.  Resulting  trust;  money  must  be  paid  at  time  of  purchase. — Where  no 

question  arises  as  to  misappropriation  of  trust  funds,  but  money  or 
property  without  fiduciary  ear-marks  is  paid  or  invested  by  one 
person,  and  the  title  is  taken  in  the  name  of  another,  the  money 
must  be  paid  or  the  property  re-invested  at  the  time  of  the  purchase, 
in  order  to  create  a  resulting  trust.    lb.  159. 

4.  Same;  does  not  exist  inhere  the  money  was  loaned. — If  one  person  ad- 

vances the  purchase-money  of  property  by  way  of  a  loan  to  the 
vendee,  ancl  convej'ance  of  title  is  made  to  the  latter,  no  trust  will 
result  in  favor  of  the  party  advancing  the  money.  In  such  case  the 
very  fact  of  a  loan  contradicts  and  rebuts  the  implication  of  a  trust, 
which  might  otherwise  be  presumptively  raised  by  law.    lb.  159. 

5.  When  mortgagee  entitled  to  protection  against,  as  a  purchaser  for 

value. — A  creditor,  who  accepts  from  his  debtor  a  note  payable  at 
twelve  months,  for  a  debt  past  due,  thereby  releasing  parties  who 
were  sureties  on  the  debt,  and  also  takes  a  mortgage  on  land  to 
secure  the  note,  is  a  purchaser  for  value,  and,  as  such,  is  entitled 
to  protection  against  a  trust  in  favor  of  the  debtor's  wife,  resulting 
from  the  fact  that  the  land  was  purchased  with  moneys  belonging 
to  her  as  her  statutory  separate  estate,  of  which  the  creditor  had 
no  notice.    Mobile  Life  Ins.  Co.  Randall,  220. 

See  Confederate  Money,  3,  4. 

Frauds,  Statute  of,  1-3. 

Guardian  and  Ward. 

Husband  and  Wife,  12,  15,  20. 

UNLAWFUL  DETAINER. 

1.  Character  of  action. — Unlawful  detainer  is  a  possessory   action, 

in  which  the  only  question  involved  is  the  plaintiff's  right  of  pos- 
session to  the  premises  sued  for;  an  inquiry  into  "the  estate  or 
merits  of  the  title"  is  expressly  inhibited  by  statute.  Houston  v. 
Furris  &  McCurdy,  570. 

2.  When  defendant  can  not  set  up  title  adverse  to  his  landlord  in  defense. 

The  plaintiff  in  an  action  of  unlawful  detainer,  having  derived  title 
by  purchase  from  a  testator's  sole  devisee,  the  defendant,  having 
entered  under  a  lease  from  the  plaintiff,  can  not  defeat  a  recovery 
by  showing  that  he  had  been  appointed  administrator  of  the  estate 
of  the  testator  under  whom  the  plaintiff  derived  title,  and  that  the 
latter  owed  debts  at  the  time  of  his  death,  some  of  which  were 
still  outstanding  and  unpaid.     lb.  570. 
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USURY. 

1.  Trespass. — Usury  is  not  available  to  the  defendant  in  an  action  of 
trespass  de  bonis  asportniis  by  a  mortgagor  against  the  mortgagee 
for  seizing  personal  chattels  conveyed  by  the  mortgage,  for  the  pur- 
pose of  showing,  in  connection  with  evidence  of  partial  payments, 
that  the  debt  was  paid,  and  the  mortgage  satisfied  at  the  time  of 
the  seizure.     Burns  v.  Campbell,  211. 

VENDOR  AND  PURCHASER. 

1.  When  an  agreement  is  res  inter. alios  acta. — Where  an  owner  of  a  tract 

of  land  sold  it  on  a  credit,  and  the  purchaser  having  failed  to  pay 
the  purchase-money,  by  agreement  between  the  parties,  another 
was  substituted  as  purchaser,  who  assumed  the  payment  of  the 
purchase-money  and  to  whom  a  conveyance  was  afterwards  made 
by  the  vendor,  an  agreement  made  betW'Cen  the  first  and  secoijd 
purchasers  prior  to  the  execution  of  the  conveyance,  that  the  sec- 
ond purchaser  should  be  put  in  possession  of  the  land  at  a  given 
date,  is,  as  to  the  vendor,  res  inter  alios  acta,  and  is  not  binding  on 
him.     Cowley  v.  Shelby,  Trustee,  122. 

2.  Payment  of  a  debt  as  consideration  of  a  deed  ;  when  sufficient. — In  a 

contest  between  a  vendee  and  a  judgment  creditor  of  a  vendor,  it 
is  immaterial  whether  a  debt,  the  payment  of  which  constituted 
the  consideration  of  the  deed,  was  contracted  prior  to,  or  contem- 
poraneously with  the  execution  of  the  deed,  as,  in  either  event,  it 
is  a  valuable  consideration,  which,  if  adequate  and  free  from  fraud, 
will  uphold  the  deed.     Pique,  Manier  d:  Hall  v.  Arendale,  91. 

3.  Vendor's  lien;  when  does  not  pass  with  transfer  of  note. — Prior  to  the 

act  of  February  13th,  1879  (Pamphlet  Acts,  1878-79,  p.  171),  the 
transfer  of  a  promissory  note,  given  for  the  purchase-money  of 
land,  by  delivery  merely,  did  not  carry  with  it  the  right  to  enforce 
the  vendor's  lien  on  the  land.     Prickett  &  Maddo.r  v.  Sibert,  Adm'r, 

m. 

4.  When  mortgagee  is  a  purchaser  for  value. — A  creditor,  who  accepts 

from  his  debtor  a  note  payable  at  twelve  months,  for  a  debt  past 
due,  thereby  releasing  parties  who  were  sureties  on  the  debt,  and 
also  takes  a  mortgage  on  land  to  secure  the  note,  is  a  purchaser 
for  value,  and  as  such,  is  entitled  to  protection  against  a  trust  in 
favor  of  the  debtor's  wife,  resulting  from  the  fact  that  the  land  was 
purchased  with  moneys  belonging  to  her  as  her  statutory  separate 
estate,  of  which  the  creditor  had  no  notice.  Mobile  Life  his.  Co. 
V.  Randall,  220. 

See  Chancery,  32,  33. 

Deeds,  8,  9,  10. 

HuSBANr^  AND  WiFE,  12-15. 

Notice. 

WAREHOUSEMEN. 

1.  Duty  and  liability. — Warehousemen,  being  of  the  class  of  bailees 

known  as  paid  agents,  exercising  private  employments,  their  lia- 
bility and  relation  are  essentially  diflerent  from  those  of  common 
carriers  ;  their  duty  is  to  bring  to  the  business  in  which  they  are 
employed  reasonable  skill  and  diligence,  and  they  are  answerable 
only  for  ordinary  negligence,  and  may,  by  special  contract,  enlarge 
or  narrow  their  liability  as  defined  by  law,  except  for  losses  caused 
by  or  through  their  own  fraud.     Seals  v.  Edmondson,  509. 

2.  When  negligence  imputed. — The  general  rule  is,  that  if  a  bailee  of 

goods,  liable  only  for  losses  occurring  from  his  negligence,  upon 
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demand  made,  fails  to  re-deliver  them,  or  does  not  account  for  a 
failure  to  make  delivery,  prima  facie,  negligence  will  be  imputed 
to  him ;  and  the  burden  ot  proving  a  loss  without  the  want  of  or- 
dinary care  is  devolved  upon  him.     lb.  509. 

3.  When  burden  of  proof  on  bailor  to  show  negligence. — But  where,  as  in 

this  case,  there  is  a  full  explanation  of  the  failure  to  deliver  on  de- 
mand, and  it  is  shown  that  the  goods  were  lost  by  a  cause  not  in- 
volving the  bailee  in  liability,  as  by  fire,  the  attending  circum- 
stances being  known  to  the  bailor  before  demand,  and  the  demand 
being  merelv  formal,  it  can  not  be  presumed  from  the  failure  to  de- 
liver that  the  bailee  has  been  wanting  in  care,  or  has  been  negli- 
gent, and  his  negligence  was  the  proximate  cause  of  the  loss ;  and 
hence,  upon  the  bailor,  in  a  suit  bv  him  for  damages  resulting 
from  the  loss,  rests  the  burden  of  offering  some  evidence  tending 
to  show  that  the  defendant  has  been  guilty  of  negligence,  causing 
or  contributing  to  the  destruction  of  the  goods.     lb.  509. 

4.  Measure  of  duty  and  liability  not  affected  by  care  taken  of  their  own 

property  similarly  situated. — The  liability  of  a  warehouseman,  for 
the  safe  care  and  custody  of  goods  intrusted  to  his  keeping,  is  not 
determined  by  the  degree  of  care  and  diligence  which  he  in  fact 
bestows  on  his  own  goods  similarly  situated.  Whether  he  is  very 
careless  and  indifferent  about  his  own  goods,  or  is  very  prudent 
and  diligent,  in  either  case,  the  measure  of  his  duty  is,  to  bestow 
reasonable  skill  and  ordinary  diligence  in  regard  to  the  property 
intrusted  to  his  custody,  to  do  all  that  men  of  ordinary  prudence 
would  do  under  the  circumstances.     lb.  509. 

5.  What  not  admissible  as  evidence  of  negligence. — In  an  action  against 

a  warehouseman  to  recover  damages  for  cotton  stored  and  de- 
stroyed by  fire,  it  being  shown  that  the  warehouse,  a  brick  struc- 
ture without  a  roof,  located  in  the  city  of  Eufaula,  was  burned, 
with  the  cotton  stored  therein,  on  Christmas  night,  and  that  the 
city  authorities  had  previously  refused  to  prohibit  the  explosion  of 
crackers  and  like  fireworks  on  the  streets  during  the  Christmas 
holidays,  the  plaintiff,  after  proof  of  facts  tending  to  show  that  the 
explosion  of  such  fireworks  caused  the  burning  of  the  warehouse 
and  cotton,  offered  evidence  that  the  defendant  owned  about  seven 
hundred  and  fiftj-^  bales  of  the  cotton  stored  in  the  warehouse, 
which  was  insured,  and  that,  on  the  day  before  the  fire,  he  ob- 
tained additional  insurance  on  his  cotton  for  three  days  only, — 
h^ld,  that  the  offered  evidence  was  irrelevant  and  inadmissible. 
lb.  509. 

6.  Same;  usage  as  to  employment  of  watchmen;  when  admissible. — In 

such  case,  the  particular  want  of  diligence  imputed  to  the  de- 
fendant being  the  neglect  on  his  part  to  employ  a  watchman  to 
guard  against  the  danger  of  fire  in  the  night  time,  and  especially 
during  the  nights  when  fireworks  were  exploded  on  the  streets, 
evidence  that  the  warehouse  had  been  used  for  the  storage  of  cot- 
ton for  many  years  by  a  former  owner,  and  that  during  the  time 
of  such  use  fireworks  had  been  exploded  in  the  streets,  and  a 
watchman  had  not  been  employed  to  guard  or  protect  it,  is  com- 
petent, as  tending  to  show  that  the  defendant  had  exercised  com- 
mon or  ordinary  diligence.    lb.  509. 

WITNESS. 

1.  Coninction  of  infamous  crime  renders  incompetent. — At  common  law, 
persons  convicted  of  a  crime  which  rendered  them  infamous,  such 
as  treason,  felony  and  crimen  falsi,  were  incompetent  to  testify  as 
witnesses ;  and,  in  the  absence  of  statutory  provisions  changing 
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the  common  law,  that  rule  prevails  in  this  State.  Sylvester 
V.  State,  17. 

2.  Conviction  of  petit  larceny  renders   incompetent. — A  conviction  of 

petit  larceny  renders  a  witness  infamous,  and,  therefore,  incom- 
petent to  testify.     Sylvester  v.  State,  17;  Burns  v.  Campbell,  271. 

3.  Conviction  before  mayor  of  Selma  for  violation  of  ordinance  against 

larceny,  does  not  render  incompetent. — A  conviction  of  a  person 
before  the  mayor  of  the  city  of  Selma  for  a  violation  of  an  ordi- 
nance of  the  city  against  larceny,  does  not  render  hiin  infamous  and 
incompetent  as  a  witness ;  and  such  mayor  having,  under  the 
charter  of  that  city,  the  jurisdiction  of  a  justice  of  the  peace,  in 
criminal  oases,  and  it  not  appearing  whether  such  person  was 
convicted  by  the  mayor,  sitting  ex  officio  as  a  justice  of  the  peace, 
of  an  ofTense  against  the  State,  or  whether  he  was  convicted 
merely  of  the  violation  of  a  municipal  ordinance,  evidence  of  such 
conviction  was  properly  excluded  from  the  jury.  Bnrns  v.  Carrtp- 
bell,  271. 

4.  Husband  and  wife;  competency  as  witnesses  for  each  other. — In  civil 

cases,  husband  and  wife  are  competent  witnesses  for  each  other, 
to  prove  any  fact  that  did  not  come  to  their  knowledge  through  the 
channel  of  the  conjugal  relation,  or  which  is  manifestly  not  confi- 
dential. This  embraces  all  matters  which  must  have  been  in- 
tended by  them  to  be  made  public,  and  the  disclosure  of  which 
would  not  be  a  violation  of  marital  confidence,  or  tend  to  engender 
matrimonial  discord.     Gordon,  Rankin  &  Co.  v.  Tweedy,  202, 

5.  Competency  of,  as  witnesses  for  or  against  each  other. — It  must  be  re- 

garded as  settled,  that  when,  in  any  case,  husband  and  wife  are 
competent  witnesses  against  each  other,  they  are  also  competent 
witnesses  for  each  other.     Tucker  v.  State,  842. 

6.  Same;  when  wife  competent  witness  for  husband  in  criminal  case. 

On  the  trial  of  the  husband  for  an  assault  and  battery  on  his  wife, 
she  is  a  competent  witness  for  him.     76.  342. 

7.  When  incompetent. — On  the  settlement  of  the  accounts  of  an  admin- 

istrator in  chief,  after  a  declaration  of  insolvency,  with  the  admin- 
istrator de  bonis  non,  a  creditor  of  the  estate,  being  interested  in  the 
trust  fund  represented  by  the  administrator  de  bonis  non,  though 
not  e  party  to  the  record,  is  not  a  competent  witness  for  the  latter 
to  prove  a  transaction  with  the  deceased,  which  would  tend  to  in- 
crease the  liability  of  the  administrator  in  chief.  Dunlap,  Adm'r 
v.  Mobley,  Adm'r,  102. 

8.  Inaction  by  administrator,  defendant  may  be  called  by  him  to  testify  as 

to  transactions  with  his  intestate. — While  in  an  action  brought  by  an 
administrator  the  defendant  is,  under  the  statute,  incompetent  to 
testify  in  his  own  behalf  as  to  any  transaction  with,  or  statement 
by  the  plaintifi"'s  intestate,  he  may  be  called  as  a  witness  by,  and 
be  compelled  to  testify  in  favor  of,  the  plaintiff  as  to  such  transac- 
tion or  statement.     Dudley,  Adm'r,  v.  Steele,  423. 

9.  As  to  competency  on  question  of  insanity,  see  Criminal  Law,  20-22. 

See  Criminal  Law,  sub-title,  Statement  by  Dependant. 
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